Property Fall Long Summary

1.0 ACQUISITION AND POSSESSORY RIGHTS 
1.1 FIRST POSSESSION 
Two big kinds of property:
⚫ Real property = land and things that are attached to land (ex: houses) 
⚫ Personal property = everything else we can own

	Pierson v. Post

	Facts:
	● Post gathered his dogs and friends, out searching for a fox (made a whole day of it) ● On an uninhabited waste land called the beach 
● While they’re pursuing this fox with their hounds, in the full view of Pierson ● Pierson grabs the fox, kills it and carries it off to prevent Post from catching it


	Issue:
	⚫ Whether Post, by the pursuit with his hounds in the manner alleged in his declaration, acquired  such a right to, or property in, the fox as will sustain an action against Pierson for killing and  taking him away? 
⚫ Sub-Issue: what acts amount to occupancy, applied to acquiring right to wild animals? 
Why is this the main issue in this case? 
⚫ Post’s action that he’s brought is trespass – to show trespass, he has to show that it was his  property first and then Pierson took it (whether or not Post acquired a property right to begin  with)

	Held:
	● Defendant 
● Pierson wins the appeal, Post loses

	Ratio:
	⚫ Possession requires sufficient control, not just intent to control

	Reasons:

	● Category of thing we’re looking at = wild animal, unowned land 
● Property in wild animals is determined through occupancy (according to Tompkins) ● Occupancy = property right 
● No occupancy = no property right 
● One issue: this took place on wild, uninhabited wasteland à general rule that if someone owns a  piece of land, they own the things on it, underneath it, and above it 
● What doesn’t constitute occupancy? 
○ Pursuit 
○ Wounding 
● What constitutes occupancy? 
○ Actual capture (they’ve taken full possession); ex: capture in a net 
○ Kill 
○ Mortally wound + be in pursuit 
⚫ Tompkins is distinguishing between other cases – says they are not relevant because the facts are  different, and the law is different because there was a relevant statute

	Class Notes:
	




	The Tubantia 

	Facts:
	April 1922-July 1923 plaintiff kept craft, divers at place in question
· Had buoys properly marked
· Working divers on the wreck
· Defendants over 8 days, tredged the bottom impeding plaintiff
· 

	Issue:
	Did the plaintiffs have possessory rights to the wreck
· And were they infringed by the defendant


	Held:
	Judgment for plaintiff
Did have possessory rights
Were wronged injunction

	Ratio:
	Physical control and intent to exclude = possession

TEST:  
1) There was animus possidendi (intent to possess) and  
2) The use and occupation of which the subject matter was capable


	Reasons:

	-use and occupation 
-power to exclude without unlawful force 
-did with the wreck what the purchaser would have done 
-dealing with the wreck as a whole 

	Policy
	To say that the different situation of reaching a wreck, limited working ocnditions makes it incapable of being possessed would dbe costly to the salvage industry to which is of public importance

	Class Notes:
	




	Popov v. Hiyashi


	Facts:
	• P and D positioned themselves in the arcade section of the ballpark 
• Brought gloves with them 
• When the home run ball went into the arcade, it landed in the upper portion of the webbing of a  softball glove worn by Alex Popov 
• Popov is this tackled and thrown to the ground while still in the process of attempting to  complete the catch 
• Hiyashi then emerges with the ball and shows it when he’s on video

	Issue:
	⚫ Factual Issue: Is attempting to catch (stopping the trajectory) enough to meet the definition of  what constitutes possession in this particular context? 
o Did Mr. Popov achieve possession as he attempted to catch the ball? (did he do enough)

⚫ Legal Issue: what constitutes possession or what constitutes legal possession of a baseball?


	Held:
	⚫ P and D had to split the profits and sell the ball

	Ratio:
	⚫ Where an actor undertakes significant but incomplete steps to achieve possession of a piece of  abandoned personal property and the effort is interrupted by the unlawful acts of others, the actor  has a legally cognizable pre-possessory interest in the property. That pre-possessory interest  constitutes a qualified right to possession which can support a cause of action for conversion.

	Reasons:

	⚫ Each individual has a claim of equal dignity as to the other – according to Gray’s rule and the  principle of pre-possessory interest


	Class Notes:
	• Popov has to prove it was his property, otherwise he has no conversion claim. • Conversion = wrongful exercise of dominion over the personal property of another  o Actual interference with somebody’s property 
o Intend to have that interference 
o No requirement to have a wrongful purpose (ex: steal it from somebody) – you can think  you took something lawfully and still converted it  
• Specific recovery – get the item back or monetary damages 
• Trespass to chattel – when personal property is damaged, or defendant has interfered with the  property of someone else 
• Judges called a panel of academics to give expert opinion on what the law is o This is very weird – does not happen; judges are in charge of deciding what the law is – experts usually on report on facts 
o There was no clear definition of possession and usually when judges aren’t familiar with  something, they go to experts 
o Judge thinks it’s great that there’s four different definitions – means we all move the law  forward and persuade others what the law should mean, be, etc. 
• Look at four legal scholars but highlight 2 that they think are the most relevant: o Grays rule → “A person who catches a baseball that enters the stands is its owner. A ball is  caught if the person has achieved complete control of the ball at the point in time that the  momentum of the ball and the momentum of the fan while attempting to catch the ball  ceases.” 
▪ Hiyashi would prefer this definition – he obtained complete control 
o Bernhardt’s rule → “Possession occurs when an individual intends to take control of a ball  and manifests that intent by stopping that forward momentum of the ball whether or not  complete control is achieved.” 
▪ Popov would prefer this definition – stopped the forward momentum but didn’t  gain complete control 
• The court chooses to follow Gray’s rule → why? 
o “Not only is it physically possible for a person to acquire unequivocal dominion and  control of an abandoned baseball, but fans generally expect a claimant to have  accomplished as much.” 
o “The custom and practice of the stands creates a reasonable expectation that a person will  achieve full control of a ball before claiming possession.” 
• Does Popov have possession under Gray’s test? 
o No, Hiyashi does. 
• Law of equity: looks at the justice and fairness questions of the case and tries to get a result that’s  fair 
o The reason Popov did not retain full control of the ball was connected to the fact that he  was attacked – did not want to encourage brute force/penalize victim



1.2 FINDERS RIGHTS 
• When did somebody possess something? 
• What rights are attached to possession? 
• Is possession the same as ownership? 
o Can you sell it? 
o Can you exclude someone from it? 
• Breaking apart ownership and possession 
• Stop thinking about property as something that only one party has a claim to 
o Claim as relativity of title 
o Who has the best claim? Whose claim is the greatest? = relativity of title 
• In common law, when two people have competing claims to the same thing, we don’t really care  who has the best title, what we care about is who has the better title? 
Questions to Consider 
• Who are the parties 
• Where is the item found 
• Who finds it, who touches it first? 
• What was the person doing when they found the item 
• What was the intent of the parties 
• What they intend to possess, why did they intend to possess something?
	Armory v. Delamirie


	Facts:
	Plaintiff found a jewel, brought it to a goldsmith (defendant) 
-took out the stones to weight it
-did not return the jewel with the stones when asked by the plaintiff

	Issue:
	Is the finder entitled ot the found property 


	Held:
	 Judge ruled that the master is liable for damages, assuming that the stone is the finest, highest  quality, unless defendant can prove that it isn’t / gives it back

	Ratio:
	Finding does not grant absolue ownership yet finding allows to keep it against all but the rightful owner 

	Reasons:

	• The plaintiff found the jewel, so it his property unless the rightful owner wants it back • P’s property rights supersede to goldsmith’s

	Class Notes:
	




	Keron v. Cashman

	Facts:
	5 boys found a tied sock on a walk,
Crawford initially picked it up and hit his friends with it 
The friends proceeded to take turns hitting eachother with it until the money enclosed in it bust out
-Crawford alleges that since he found the sock the money is his
-None of the friends knew there was money in the sock 

	Issue:
	Who is entitled to the money
When is the money considered to be found


	Held:
	Money is to be split All of the boys are equally finders of the money,

	Ratio:
	● Need both intention to possess and physical control towards lost property to constitute someone a  legal finder 
● If all parties have such intent & control simultaneously they all have equal rights

	Reasons:

	⚫ “Inasmuch as none of the boys treated the stocking when it was found as anything but a plaything  or abandoned article, I am of the opinion that the money within the stocking must be treated as  lost property, which was not “found,” in a legal sense, until the stocking was broken open during  the play. At which time, and when so found, it was in the possession of all, and all the boys are  therefore equally finders of the money, and it must be equally divided between them.”

	Class Notes:
	




	White v. Alton Lewis Ltd. Et al. 

	Facts:
	Plaintiff found a ring in a store wile she was working, gave the ring to her manager who gave it to corporate 

	Issue:
	Who is entitled to the property rights of the jewel?


	Held:
	⚫ In the circumstances the employer is deemed in law to be the finder.

	Ratio:
	 “There is a legal presumption that the owner of the land is the owner of the chattels on the  land…”

	Reasons:

	Plaintiff found the jewel on premises occupied by her employer, during the course of her regular employment 
A duty of good faith exists on the employee + manager to communicate the finding
-alternatively it became the custody of the employer when she handed the kewel ot the manager 

	Class Notes:
	Differences from the previous cases: 
• Not in the street or on a train track, were inside a shopkeepers shop 
• Person who finds it is different → employee to employer (fiduciary relationship) • More parties involved (a manager)


	[bookmark: _Hlk215922198]Case 
	Facts 
	Holding

	Bridges 
	In a store, stranger finds it 
	Finder

	Elwes 
	Lease, leasee 
	Landowner

	South Staffordshire 
	Pool, worker 
	Landowner

	Hannah 
	Soldier rooming house, guest 
	Soldier

	Grafstein 
	House/business, worker 
	Landowner

	Corporation of London 
	
	Claimants




	Parker v. British Airways Board

	Facts:
	In a British Airways airport lounge Mr Parker found a gold bracelet 
   -gave the gold bracelet to staff with a note saying if they couldn’t find the owner to send it back to him
British airwasy sold it after for $850

	Issue:
	Who has the better title the finder or occupier 


	Held:
	Mr Parker Finder

	Ratio:
	● To have rights superior to those of a finder over chattels on or in (but not attached), owner must  have manifested an intention to exercise control over the building/things on or in it ● The more public a place, the more evidence of intent to control the things within it necessary to  constitute the occupier’s possessory rights are superior to that of a finder (e.g., Bank vault vs  Public Park)

	Reasons:

	-● Re Finder’s Rights 
○ Bracelet was lost, he took it into his care and control (1)
○ Parker was in the lounge lawfully, acted honestly (2) 
○ Parker found the property, has rights to keep it against anyone but the true owner (3) ○ Was not an employee of BA (4) 
○ He took measures to re acquaint the bracelet w/ true owner (5)  
● Re Occupier’s Rights  
○ Object was not attached to property (1) 
○ Yes, control over who enters but no real evidence "manifest intent" (2), no evidence they  searched for articles regularly or even at all (3)

	Class Notes:
	3 Big Principles (Not in Dispute) 
• If you’re just intending to possess, but don’t possess, that is not enough 
• The trespasser doesn’t get it, the owner does (if you’re trespassing when you find something, you  don’t have the best claim – the owner still has the best claim; don’t want to help out a wrongdoer) • If something is literally attached to the land then the person with the best title is the person who  lost it and then the second-best title is the owner of the land/building 
Bridges v. Hawkesworth (Parker’s Side) 
• If something is found in a quasi-public place, you have to do more to claim it. • Factually similar to this case – same rule should apply 
South Staffordshire Water Co v. Sharman (BA) 
• When something is found on the land, a person who has possession of the house or land with a  manifest intention to exercise control on the land, that person will have a better title to it then the  finder 
• BA will argue that they had manifest control over the place so they should be entitled to the  things found on our property or land 
• Not on the basis of being employees but is much broader and relevant to our case before us



	Rights/Obligations of the Finder: 
	Rights/Obligations of the Occupier:

	● Finder of a chattel has no rights unless a) it has  been abandoned or lost and b) he takes it into his  care and control 
● Finder of a chattel has very limited rights if  object is taken into his control with dishonest  intent or while trespassing 
● Finder of a chattel acquires right to keep it  against anyone except the rightful owner 
● If an employee who finds a chattel on the job,  employer has the finders rights (ex: pizza maker  finds $ at a pizza store = employer’s, delivering  pizza and finding $ on the side of the road =  employees) 
● Finders rights = obligation to take measures  (reasonable in the circumstances) to find the true  owner and care for it in the meantime
	● Occupier has superior rights to a finder over chattels  in/attached to land/building (ring in pile of mud) ● Occupier has superior rights to a finder over chattels  
on/in (not attached) only if before the chattel is found  he manifested an intention to exercise control over the  building/things in/on it 
● If 2) is met, obligation to take measures to ensure lost  chattels are found, and if found take measures to find  true owner 
● Same rules apply to an occupier of a car, plane, etc.


[bookmark: _Hlk215922947]1.3 STOLEN OBJECTS

	Kunstsammlungen zu Weimar v. Elicofon


	Facts:
	● Until 1927, portraits were part of the private art collection of the Grand Duke of Saxe-Weimar Eisenach 
● Under 1943, the Duerer paintings were on exhibit in a museum in Weimar, Thuringia (Staatliche  Kunstsammlungen zu Weimar which was the predecessor to Kunstsammlungen zu Weimar ● In 1943, after commencement of WWII director feared that Weimar would be bombed so  paintings were transferred to storeroom in the wing of nearby castle; stayed here until their  disappearance in the summer of 1945 
● Once allies won, American Military forces had occupied the region, was then transferred to  Soviets 
● According to Dr. Scheidig’s account, paintings disappeared at the same time American troops left  the castle 
● Elicofon purchased paintings from an American ex-serviceman in 1946 
● He came to his house with 8 paintings and he bought them at that time 
● Found out from friend the paintings were among missing ones, made public his possession


	Issue:
	● Do the facts indicate the seller could have conveyed title to Elicofon?  
● Does a property owner lose title if it was stolen from them?  
● Who is entitled to a stolen item? (legal issue according to Lambek)


	Held:
	● Plaintiff’s motion for summary judgement is granted, defendant’s denied 
● Defendant is directed to return paintings to plaintiff

	Ratio:
	● One cannot acquire good title (even if purchased in good faith) from a thief because only the  rightful owner can divest title  
Basic rule in NY: A thief or someone who acquires possession of stolen property after a theft “cannot  transfer a good title even to a bona fide purchaser for value (because) only the true owner’s own  conduct, or the operation of law…can act to divest that true owner of title in his property.” (p. 55-56)


	Reasons:

	● Dr. Scheidig’s uncontested account, told in a deposition, documents and letters submitted as  evidence 
○ Court concludes no genuine issue as material fact as to the theft  
⚫ Elicofon therefore purchased the paintings from a thief, therefore cannot have received good title

	Class Notes:
	




	Bishopsgate Motor Finance Corporation Limited v. Transport Brakes, Limited – Windsor Garage, Third  Party

	Procedural History 
	Style of Cause:  
Court: Court of King’s Bench 
Judge: Lord Justice Denning
Bishopsgate Motor Finance Corp. Ltd. v Transport Brakes, Limited - Windsor Garage, Third Party  [1949], 1KB 322 
Procedural History:  
● Plaintiffs sued Defendants for 340L 
● Damages reduced to 183L, Windsor Garage added as third party  
● Judge Humphrey’s ruled in favour of Defendants  
● Plaintiffs appealed

	Facts:
	● Bishopsgate Motor Finance company (plaintiffs) sold Bronstein a car under hire purchase  agreement  
○ Bronstein paid 115 L down and was to pay the rest in 18 monthly instalments (250 L ish) ○ Car was to remain BMF’s property until Bronstein paid in full 
● Takes it to the auction, tries to sell it twice but fails, eventually sells to Bourgein that day ● Bronstein sold to Bourgein 295L 
● Bourgein works at Windsor Garage, fixed up the car then sold it to Transport Brakes Ltd  (defendants) for 360L 
● Bronstein skips town stops paying, so plaintiffs sue new owners (Transport Brakes) for 340L or  for return of the car


	Issue:
	● Do the plaintiffs have any claim over the car, or did the defendants receive good title when they  bought the car from Bourgein?  
● In other words, who has the better possessory interest/relative title?


	Held:
	⚫ Judge dismissed the appeal, costs of both defendants and third party against the plaintiff.

	Ratio:
	● Sale in market overt to one who takes good faith and for value without notice confers good title  to the buyer 
● If you buy something in an open public market regulated by law in good faith and without  knowing someone else owns it, you have good title  
● If properly worked, system of registration books for motor cars protects the true owner and the  innocent purchaser  
● When a log book is handed over, good title is given


	Reasons:

	● Judge agrees with prior reasoning, the sale was done in market overt, good faith and for value  without notice  
● Since the plaintiffs allowed the hirer (Bronstein) to have the log book in his name, he had full  title and therefore could do anything he wanted with the car, including sell it 
● Once he sold it to Bourgein it was Bourgein’s, and subsequently Transport Brakes’

	Class Notes:
	What did the D’s argue? 
• Bought the car through the marketplace 
• State regulated markets → purchasers could assume that they could have good faith that the title  was good and weren’t buying something that was stolen 
• Person who bought it in the market overt were successful and the defendants appealed 
Two Big Principles of Property Law 
• Protection of property = no one can give a better title than he himself possesses o If you don’t have very good title, you can’t pass on better title than you have o All you can pass on is the title that you have; title doesn’t get better because you sold it o “Can’t cure bad title by selling it, you can only sell what you have” 
• Protection of commercial transactions = the person who takes with good faith and they’ve not  been given notice, should have a right to their property 
o Without knowing the title was compromised/defective, the good faith buyer should be  protected 
o Unaware of defect of title
o Not told that it’s been compromised by anyone 
o Purchased for reasonable value 
• Court is going to weigh out on the second principle 
o The protection we have granted today in a motor car in a market overt protects the buyer  so long as they bought with good faith and without notice 
o Purchaser had every reason to believe it was bought in good faith, assumed that the  market overt would have checked, logbook is available and signed; suggests further  evidence that the car had been lawfully sold without any nefarious acts in the transfer 
• Court is much more focused on commercial transaction in this case compared to the German case  where transfer of legitimate title was more important 
o Really concerned with how people buy things and the state of mind of the person who is  purchasing 
o In Elicofon, they are not concerned with this → don’t spend time on whether he would  have been a good faith purchaser 
• One argument: original owners screwed up by passing on the logbook 
o P. 59 – transfer of logbook does not itself transfer the title of the car 
o However, transfer of the car itself does transfer the title of the car 
o Transfer is open to suspicion if logbook is not provided 
o Them transferring the car and logbook provided strong evidence that good title was  given 
• What’s the difference between paintings (Elicofon) and cars? 
o Cultural significance of paintings, lacks in cars 
o Immeasurable value of the paintings, definite value of the car 
o Difference in availability of each product (many cars of the same model, paintings may  be limited) 
o Original paintings may be a bigger loss for the museum in comparison to a car owned by  a car garage



[bookmark: _Hlk215923009]1.4 ADVERSE POSSESSION 
● Possession is important to property law, but it's not everything  
● In Ontario, adverse possession is governed by statute (The Ontario Act) → gives us the time  period in question (10yrs) 
○ Carves out some exceptions where you can’t have adverse possession 
■ Can’t have adverse possession on crown land 
Pflug and Pflug v. Collins [1952] → a person claiming possessory title must establish: 
● Actual possession for the statutory period (10 years in ON) by themselves and those through  whom they claim 
● That such possession was with the intention of excluding from possession the owner or persons  entitled to possession; AND 
○ Not adverse if referable to a lawful title 
○ Has to use it in a way that is inconsistent with the owner of the land 
○ Must have the intent to exclude the owner from such uses as the owner wants to make ○ You can get adverse possession that is inconsistent with the way the owner 
● Discontinuance of possession for the statutory period by the owner and all others, if any, entitled  to possession  
If he fails in any of these steps, his claim fails.
● Adverse possession allows acts that were originally trespass to entitle someone possession  
● Why do we have the adverse possession test? 
○ What is it doing and why do we still uphold it?  
■ Courts value the use of property; want it to be used → care about the productivity  
of land  
■ To allow for peace and security in how land is sued → grant people who have  
been using the land for a certain period of time a right to use it  
[bookmark: _Hlk215923366]● Used cases to help us understand the rules for adverse possession:  
○ First step 
■ Not adverse if referable to lawful title (Keefer) 
■ Acts of possession must be open, notorious, peaceful, adverse, exclusive, actual  
and continuous (Teis) 
○ Second step  
■ Don’t necessarily need outright exclusion and intent to exclude - can use  
inconsistent use test (Keefer) 
● Act: possessor has to use the land in a way that is inconsistent with how  
the owner wants or intends to use the land  
● Intent: possessor must have intent to exclude the owner from such uses  
as the owner wants to make use  
■ Not exclusion or inconsistent use, if given permission to use (Keefer) 
■ Inconsistent use test cannot apply in cases of mutual mistake use instead of intent  
to exclude (Teis) 
○ Third step 
■ Okay for owner to use sporadically and intermittently (Keefer) 
■ Context matters, including the nature of land (St Clair) 
■ Smallest act by the owner is sufficient to show possession (St Clair) 
■ Okay for long intervals between use (St Clair)
	Keefer v. Arilotta

	Procedural History
	● Trial judge (Nicholls) ruled that Keefer had acquired a possessory title to a portion of Arillota’s  land 
● Arilotta appealed


	Facts:
	The nature & location of the land in issue 
● Narrow strip of land, 8 ft. wide by 105 ft. deep running between the residential property of the  respondents to the south and the business premises of the appellants to the north  ● The most east 41 ft. of the strip running back from the street line is a stone driveway  ● Extending west from the driveway is a grassy area running up to a framed garage owned by the  respondents and located at the rear of the strip  
● There is an apartment above the appellant's store  
● There is an addition built on the rear end of store in 1949 by the appellant's predecessors in title 
The chain of title 
Appellant's property 
Martin Cloy → Maude Cloy → Douglas Cloy → Predecessor → Arillota 
Respondent’s property
Martin Cloy (gave right of way ingress/egress over the strip of land) → Ebear Lynch → Mrs. Lynch  → Keefer (gets a quitclaim deed & interest to use property)  
The conduct of the owners 
The respondents and their predecessors in title 
● Parked car on driveway occasionally 
● Put gravel on driveway at own expense 
● Kept it free of snow in the wintertime 
● Occasionally held bbqs and picnics on the grassy area  
● Made skating rink  
● Moved garage to the rear end of the strip in 1952 
○ No objection made by Mr. Cloy  
The appellants and their predecessors in title 
● Ice-house (used to store ice) 
● Deliveries 
● Never parked there, neither did the tenants of the apartment above the store ● Customers sometimes parked there for short periods of time 
● No trucks or customer’s cars would be parked during the winter months; Cloys vacation in  Florida during the winter 
● Did not put gravel on the road during the period in question

	Issue:
	⚫ Did Keefer’s possession challenge the possessory right of the legal owner?


	Held:
	Appeal allowed; Keefer does not have possessory title over the strip; hold that Arillotta’s title has  only been extinguished in the part occupied by the respondent’s garage 
Why is the garage treated differently? 
1) Keefer had actual possession for statutory period 
2) They moved the garage, built a new structure → intent to exclude 
3) Moved it to their property and discontinued possession by the owner 

	Ratio:
	The constructive possession which a legal owner has of the whole of his property is not ousted  simply because he is not in actual possession of the whole; Possession of part is possession of the  whole if the possessor is the legal owner. 
A person claiming possessory title must establish: 
1. Actual possession for the statutory period by themselves 
2. That the possession was with the intuition of excluding the owners from possession • in cases like this of no direct trespass interested in “inconsistent use” - “whether they  precluded the owner from making the use of the property that he wanted to make of it” • Acts relied on as dispossessing the true owner must inconsistent with the form of enjoyment  of the property intended by the true owner  
3. Discontinuance of possession for the statutory period by the owner


	Reasons:

	Applying the ratio to the facts 
1) Actual possession for the statutory period by themselves and those through whom they  claim → Yes. 
2) That such possession was with the intention of excluding from possession the owner or  persons entitled to possession 
⚫ “I do not believe that while the Cloys owned the strip of property in issue the Keefers ever  intended to oust them from the limited use they wanted to make of it” 
○ Cloys and Keefers had a good relationship 
3) Discontinuance of possession for the statutory period by the owner and all others, if any, 
entitled to possession  
● “I do not believe that the Cloys did discontinue their possession of any part of the strip of land  other than the portion at the rear end occupied by the respondent’s garage” 
● The Cloys used the strip in the way they intend → access to the apartment above the store  ○ True that the Cloy’s may not have used the full width of the strip for this purpose, but the  authorities make it clear that the constructive possession which a legal owner has of the  whole of his property is not ousted simply because he is not in actual possession of the  whole 
○ Possession of part is possession of the whole if the possessor is the legal owner 


	Class Notes:
	● Three pieces of property at concern: grassy area, garage and gravel steps  
● Big issue here: “whether the respondents possession challenged in any way the right of the legal  owner to make the use of the property he wished to make of it” 
○ Pertains to the second step of the test: do we want to keep or adjust it? 
● Can get adverse position even if not physically blocking someone from using the land; can get  adverse position if using land in a way different than the owner intended and are prohibiting them  from using it  
● Underlying principle → we want property owners to use their land 
Applying the test to each part of the land: 
● Driveway 
○ First part of the test: Yes – statutory possession; Keefer’s have been using this land and  possessing it 
○ Second part of the test: No – They don’t put up a fight when the Keefer’s move their car  onto the street; Keefer’s are using the land exactly how the original owners want them to  use the land 
■ No inconsistency in fact or intent (Keefer’s who are possessors aren’t acting in  an intentional way to exclude the owner’s from using the property as they like) ○ Third part of the test: No – hasn’t been discontinuous use for the statutory period by the  owners; it’s okay to be sporadic and intermittent; consistent with original terms of their  agreement 
● Grass part 
○ First part: Yes – some kind of possession for 10 years 
○ Second part: No – Cloy’s never wanted/intended to use the grassy strip; since they were  in Florida, the Keefer’s could use the strip however they wanted 
■ It was fully consistent with how the Cloy’s intended to use the strip 
○ Third part: No – still using it how they wanted it (as a field) and it’s okay for them to  have sporadic use 
■ Arillotta’s get to keep it, no adverse possession 
● Garage 
○ First part: Yes – Keefer’s had actual possession, garage is sitting there for 10 years ○ Second part: No – Keefer’s did preclude the owner from making use of the garage;  permitted it but can’t be consistent with their use of the land for the Keefer’s to move a  garage on it 
■ Once the garage is there, the Arillota’s can’t walk on this part of the property, it’s  blocking their piece of land – excluding the owners 
○ Third part: Yes – this piece of land is subject to adverse possession (the Keefer’s are now  entitled to this piece of land)




	Teis et al. v. Corporation of the Town of Ancaster

	Procedural History
	● Teis sued Town for possessory title  
● Trial judge ruled that Teis were owners by adverse possession, but public was entitled to travel  over the laneway by car/foot 
● Town appeals  
● Teis cross-appeals about the public being allowed to travel on laneway


	Facts:
	● Two strips of land at issue in this case 
○ One strip ploughed field → Teis’ using for farming 
○ Other strip a laneway → people from the public also using the laneway strip  ● The two disputed strips of land are legally owned by the town 
● For ten years, both the Teis’ and the Town mistakenly believed that the Teises owned these two  strips of land  
● Before 1989 the town did not challenge the Teis’ use of the ploughed field or the laneway ○ In 1989, town needed another short-term parking spot for users of the park ○ Town's chief administrative officer sent a memo to Town's Director of Culture and  
Recreations (Harrson) telling him to tell the Teises to stop using the ploughed strip and  laneway, but he never did  
○ Public began to interfere significantly with the Teis’ use of these two strips of land;  Teises sued for possessory title 
● On appeal: Town submits that the TJ erred in holding that the Teises had satisfied the first  requirement set out in Plug  
○ Town also submits that the TJ erred in failing to apply the test of inconsistent use and  therefore erred in holding that the Teises had satisfied the second and third requirements  in Pflug
[image: ]

	Issue:
	1) Whether the TJ made a “palpable and overriding error” in holding that the Teises had “actual  possession” of the disputed strips for the ten-year period prescribed by the Limitations Act 
2) Whether a person claiming possessory title must show “inconsistent use” when both the claimant  and the paper title holder mistakenly believe that the claimant owns the land in dispute ⚫ Inconsistent use means that a claimant’s use of land is inconsistent with the true owner’s intended  use of the land


	Held:
	⚫ Town’s appeal dismissed: Teis’ have adverse possession over both strips of land ⚫ Cross-appeal dismissed: Laneway is not the exclusive domain bc public has been traversing the  whole time

	Ratio:
	A claimant must establish the following to establish title (Pflug): 
1. actual possession for the statutory period by themselves and those through whom they claim  a. actual possession must be open, notorious, peaceful, adverse, exclusive, actual and  continuous 
i. For some types of property, even intermittent use will satisfy the element  of continuity  
2. that the possession was with the intention of excluding the owners from possession
a. Inconsistent use test doesn’t apply when there is mutual mistake about the owner b. In cases of mutual mistake, the court may reasonably infer that the claimants  intended to exclude all others, including the paper title holder 
3. discontinuance of possession for the statutory period by the owner and all others, if any, entitled  to possession

	Reasons:

	1) Actual possession? 
⚫ Town challenged the TJ’s finding that the Teises possession was adverse and continuous  ⚫ Adverse: means that the claimant is in possession without the permission of the owner ⚫ Harrison claims there was a meeting where Teis admitted to using the Town’s land and that Harrison told Teis it was okay for him to use the laneway → judge rejected claims  ⚫ Continuous: town argues that the Teises’ possession was seasonal or intermittent and not  continuous  
⚫ For some types of property, even intermittent use will satisfy the element of continuity  ⚫ Teis planted stuff in the winter months with intention of it being harvested the following spring  or summer → not seasonal  
2) Inconsistent use test? 
⚫ If the true owner mistakenly believes that the claimant owns the disputed land, then the owner  can have no intended use for the land and, correspondingly, the claimant’s use cannot be  inconsistent with the owner’s intended use 
⚫ In cases of mutual mistake, even requiring the claimant to show an intention to exclude is  problematic: How could the applicants intend to dispossess the true owner when they believed  that they were the true owners? 
⚫ The court may reasonably infer that the claimants intended to exclude all others, including the  paper title holder

	Class Notes:
	⚫ Was possession for the statutory period  
⚫ Can’t be inconsistent with the owner’s intent because the owner does not know they were the  owner so can’t have intent  
⚫ Have to find another way to figure out if there is adverse possession in a mistake of fact case ⚫ Have to go back to a looser test → looking if there was intent to exclude will be enough to satisfy  the second part of the test  
⚫ Still have adverse possession in Canada but it is hard to achieve it  
⚫ But it is the kind of claim that happens all the time




	Re St. Clair Beach Estates Ltd. v. MacDonald et al.

	Procedural History
	⚫ St. Clair Beach Estates Ltd applied for first registration under the Land Titles Act of certain land  that covered a large parcel of land in the village of St. Clair Beach, formerly known as the Grant  farm  
⚫ Deputy Director of Titles accepted St. Clair Beach Estates Ltd registration ⚫ Macdonald’s appealed the order that the registration be accepted  
⚫ Appeal was dismissed by Judge Zalev 
⚫ Appellants seek to reverse the order that the appeal be dismissed

	Facts:
	⚫ Grant farm → lay between the south side of Riverside Dr. and the northside of St. Gregory road
o Excluded certain small residential parcels fronting on Riverside Dr 
⚫ The appellants purchased one of the residential parcels fronting on Riverside drive in 1961 o The house on the appellant’s land was constructed in 1954; it has a septic tank for sewage  and the weeping tile was installed when the system was built in 1954 and was in place  when the appellants purchased the property 
⚫ Grant farm was sold to St Clair Beach Estates by the Grants in 1969, absolute owners ⚫ McDonald’s acted as if the land was their own backyard (removed trees, put in a doghouse,  skating rink in winter, picnic table, septic tank, etc.) 
o In using the land, the appellants never at any time had permission or consent of the owners  of the Grant Farm  
⚫ Grants occasionally picked cherries on the land, making use “as might reasonably be expected of  an power in possession, namely, ploughing as far north as the hydro pole…” 
⚫ The land in dispute was excluded from the conveyance by the Gazos to the appellants and this  limitation on the actual extent of the conveyance was known to the appellants  o McDonald’s attempted to purchase the property in question on two occasions  o At the time of the second attempt, appellants became concerned about the location of the  of the weeping tile of the septic system, so tried to acquire part of the land in question  from the respondent  
⚫ Appellants: claiming that they used the land in adverse possession for 10 years and used it as a  true owner would so they assert that they have gained title to the land 
TEST for adverse possession: The appellants must show... 
1. Actual possession for the statutory period by themselves and those through which they  claim; 
2. That such possession was with the intention of excluding from possession the owners or  persons entitled to possession; and 
3. Discontinuance of possession for the statutory period by the owners and all other, if any,  entitled to possession


	Issue:
	⚫ Have the appellants established their claim to a possessory title of the land in question?


	Held:
	⚫ Judge agreed with Judge Zalev; Appeal dismissed

	Ratio:
	⚫ Neighbourly use of land is not consistent/does not fulfil intent to exclude; requesting to purchase  land demonstrates they know they aren’t true owners.

	Reasons:

	1) Actual possession for statutory period?: No, the McDonald’s had NOT occupied the land  for more than 10 years 
2) Intent to exclude?: No 
⚫ The use of land was neighbourly acquiescence, which is inconsistent with the intent to exclude  ⚫ The appellants requesting to purchase the land from the respondents 2x demonstrates that they  explicitly acknowledge that they were not the true owners  
3) Discontinuance of possession (by owner)?: No, at best (for M) 1966 was when the clock  started ticking 
⚫ “The owner of a farm cannot be said to be out of possession of a piece of land merely because he  does not perform positive acts of ownership ALL the time” - can’t put such a high burden on  property owners  
⚫ The smallest act by the owner would be sufficient to show that there was no discontinuance of  his possession  
⚫ Grant, continued to carry farming operations on so much of the land that was capable – the  ploughing was limited because of a hydro pole, the cherry trees and sandy soil ⚫ Respondents put up stakes when purchased land to clearly Denmark the south boundary of the  parcel owned by the appellants

	Class Notes:
	⚫ Allows small acts by the owner to constitute possession 
⚫ Limiting successful adverse possession cases to those where owners are doing pretty much  nothing



Rose, Possession as the Origin of Property  
Theories of possession 
1) John Locke’s Labour Theory (“standard bourgeois theory”) 
⚫ An original owner is one who mixes his or her labour with a thing, and by commingling  that labour with the thing, establishes ownership of it  
⚫ Appealing but has some problems  
a) Without a prior theory of ownership, it is not-self evident that one owns even the  
labour that is mixed with something else 
b) Even if one does own the labour that one performs, the labour theory provides no  
guidance in determining the scope of the right that one establishes by mixing  
one’s labour with something else 
2) Consent theory 
⚫ The original owner got title through the consent of the rest of humanity (who were, taken  together, the first recipients from God, the genuine original owner) 
⚫ Locke identified issues with this theory  
o How does everyone get together to consent to the division of things among  
individuals? 
3) Common law possession/Occupancy (current theory) 
⚫ Shares some characteristics with labour and consent theories 
⚫ Possession or occupancy is the origin of property 
⚫ Maxim of the common law: first possession is the root of title 
o Raises two critical questions: 
▪ What counts as possession?  
▪ Why is it the basis for a claim to title? 
⚫ Possession serves as an act of communication, a way we can recognize what someone  might have and what it means for outsiders of property 
⚫ Possession serves as a speech function to let individuals know about property rights 
	PROS OF POSSESSION 
	CONS OF POSSESSION



	⚫ Recognizes what others have & what that  means for us; clear and easy to demarcate (eg:  not my land, I can’t go) 
o Might benefit society as a whole bc  avoids confusion and conflict  
⚫ Economic idea, important that property  owners make title clear, title minimises  
resource wasting conflict → bargain instead of  fight  
⚫ Allows us to trade & use property at its  highest value; through bargain and trades  items will end up with those who value them  the most 
⚫ Appeals to self-interest & industriousness =  capitalistic society  
⚫ Awards open communication of what is yours 
	⚫ Not everyone’s speech of possession is the  same, nomadic cultures would never satisfy  modern possession rules 
⚫ Possession begets more possession, stratifying  system with distributional impacts (wealth  inequality) 
⚫ Benefits from possession when things are  going well, but possession can lead to  
dispossession when things go bad 
⚫ A success for some but a cost for others; i.e., gentrification pushing families out due to  higher property prices



2.0 ALIENATION 
2.1 BAILMENT 
• Involves a change in possession but not a change of title 
• Two entities (minimum) in a bailment relationship 
• Person entrusted to hold possession of the item (bailee) the person with the right to future possession  (bailor) 
• Parker v. British Airways 
o Created a bailment when after finding the bracelet in the BA lounge and gave it to the BA  employee 
o Took an object he had the right to possess, gave it to someone else, and secured his right to  possess it in the future (Parker = Bailor) 
o Can arise gratuitously, not always from a contract 
o Parker could be found to be a bailee for the original owner (holding it, duty to keep it in good  order until the original owner comes and asks for it back) 
What is a bailment? 
• The delivery of personal chattels on trust, usually on contract, express or implied, that the trust shall  be executed, and the chattels be delivered in either their original or an altered form as soon as a time  for which they were bailed has elapsed. It is to be noted that the legal relationship of bailor and bailee  can exist independently of a contract. It is created by the voluntary taking into custody of goods  which are the property of another.” 
• A contract for services, coupled with a bailment of the article upon which those services are to be  performed 
o 1) Some agreement between the parties 
▪ Doesn’t have to be a contract 
▪ Express consent 
▪ Custom matters (e.g., tradition of people parking at the lot next door) 
o 2) A bailment of the article = the delivery of the item (exchange of possession) ▪ Voluntary 
▪ Custom
▪ Holistic approach 
• The workman performing the services is considered a “bailee for reward” for as long as the chattel  upon which the work is done is in the workman’s possession 
• Instructions matter, for cars – who has the keys probably matters, etc. (fact specific) 
• Gratuitous Bailment → Where the bailee receives no compensation 
• Bailment for Reward → Bailee will be compensated in some way for what they do (ex: park your car  in a lot, you pay the attendant) 
Was there a bailor/bailee relationship in this case? 
• Yes. Why? 
• Similar to Hefferman 
• Common practice in this industry that people exchange possession by following directions on where  to leave their car 
Standard of Care 
• Onus shift 
• Duty is on the defendant to prove whether or not they met the standard of care 
• P had to prove first that there is a bailor-bailee relationship and then the onus of proof switches to the  other side to prove they met the standard of care
	Letourneau v. Otto Mobiles Edmonton (1984) Ltd.

	Facts:
	Plaintiff Guided by Manager of the company, was advised to leave trailer in adjacent lot for repairs after hours
-locked hitch and hid key in locked compartment
-trailer was stolen

	Issue:
	1. Did the bailor-bailee relationship exist 
2. If so did the defendant fail to meet the standard of care owed
3. Was the loss caused by the defendants failure to meet the standard of care
4. Was there contributory negligence by the plaintiff



	Held:
	Bailment existed, defendant failed duty of care, no contributory negligence, Defendant liable for loss

	Ratio:
	Test for bailment:  
1. Some agreement between the parties  
⚫ doesn’t have to be a contract 
⚫ Express or implied  
⚫ custom/context matters (i.e., if something was common practice)  
2. The delivery of the item  
⚫ Can be inferred when it is a necessary incident of some other function 
⚫ Has to be voluntary  
⚫ Exchange of possession  
⚫ Custom/context matters  
⚫ Holistic approach

	Reasons:

	1) Did the relationship of bailor-bailee exist between the Plaintiffs and the Defendant? YES a) Agreement of exchange? YES 
b) Possession of chattel by the bailee? YES 
⚫ The pls never physically delivered possession of the tailor by direct delivery of the keys to  the defendant  
⚫ However, they did comply with the drop-off instructions  
o Method of after-hours delivery was a common practice at the defendants repair  facility (evidence by testony of the other couple who received the same drop-off  instructions) 
⚫ The pl had a service contract with the def → possession by the def was necessarily  incidental to the service contract, since the defendant had to assume control of the trailer in  order to perform the required repairs  
⚫ Temporary possession of the trailer passed to defendant → occurred when the pls left the  trailer and not, as argued by the defendant, when the defendant’s employee should have  picked up the Trailer the following morning  
2) If so, did the Defendant fail to meet the standard of care owed to the Plaintiffs? YES 3) If so, was the Plaintiff’s loss caused by the Defendant’s failure to meet this standard of care?  YES 
⚫ 
4) Did the Plaintiff’s negligence contribute to their own loss? NO. 
⚫ Contributory negligence → reflects the failure of a plaintiff to take reasonable care with  the result that the plaintiff contributes to his or her own loss; is a defence that can be  proved by the defendant  
⚫ Plaintiffs pad-locked the hitch of the trailer and hid the key in a locked compartment  ⚫ Were comfortable in leaving the trailer in the lot based in large part on the representations  and instructions given by the defendant’s service manager and confirmed by their encounter with the other couple dropping of their trailer in the same location  
⚫ Def argue that the pls never asked Mr. Faryna about security measures → however, Mr.  Faryna at no time indicated to the pls that they were parking in the lot at their own risk 5) Did the Defendant breach its contractual obligation to the Plaintiffs? NO NEED TO ASSESS

	Class Notes:
		⚫ Three important facts: pad locked, keys were hidden, L was given specific instructions to do  these things 
⚫ Defs arguing that they never took possession, so can’t be responsible  
⚫ In a case about a car, who has the keys/instructions about the keys matters 
⚫ Two types of bailment: bailment for reward and gratuitous bailment  
o Bailment for reward (or hire) → bailee will be compensated in some way for what they  do  
o Gratuitous bailment → one where bailee receives no compensation 
⚫ Law used to treat these two things differently, but overtime have stopped treating them  differently (used to be that bailee for reward had a higher standard of care, but now standard of  care is the same) 
⚫ “The obligation of the bailee in either case is to take the same care of the goods received as a  prudent owner, acting reasonably, might be expected to take of his or her own chattels.” [pg. 99] ⚫ Defendant can argue that they 
o Had acted with reasonable care or 
o Show that it wasn’t there actions that caused the loss







	Punch v. Savoy’s Jewellers Ltd.

	Facts:
	• Lenore Punch → Owner of the ring (family heirloom appraised at $11,000), took it to Savoy to  be repaired  
• Savoy’s Jewellers Ltd. (Savoy) → Was unable to carry out the repairs, so sent it to Walker in  Toronto by mail; insured it for $100 
o Punch not aware of the transfer from Savoy to Walker at the time, but when made aware  after the fact did not object 
• Harry Walker Jewellery Manufacturers Co. Limited (Walker) → repaired the ring o When ready to send the ring back to Savoy, there was a postal strike, so sent it back  through a different service than usual (C.N. Radipex) 
▪ Walker gets approval from Savoy to use CN Rapidex but never discussed the  terms or the details of the carriage 
▪ Walker employee didn’t know how to properly fill out forms, CN Rapidex told  them to list at $100, so listed the value of Walker’s at $100  
▪ Rapidex policy not to use it for jewellery worth more than $300
o Ring was never delivered to Savoy, CN advised Savoy they only had a $50 coverage and  that they should “forget about it” 
• Because of that, Savoy did not put in a written claim

	Issue:
	Has the duty of care been met?


	Held:
	⚫ Savoy & Walker are liable to Lenore Punch for breach of their duties as bailees ⚫ C.N. also liable to Punch for unexplained loss of the ring  
⚫ Savoy and Walker are to be compensated by C.N. for any loss which they must make good to the  owner  
⚫ Walker is not entitled to recover any costs against C.N. → must take responsibility for fixing the  value of the article to be shipped at $100 
⚫ Appeal of C.N. dismissed; appeal of Walker dismissed; cross-appeal of the plaintiff allowed

	Ratio:
	⚫ The duty on a bailee is to act as a prudent owner (find the quote)

	Reasons:

	Walker (Breached their duty): 
• Walker did not act like a prudent owner; the $50 insurance, stating the value at $100, should  have gone through the terms of the contract with Savoy before sending it back with this  method of shipment 
Savoy (Breached their duty): 
• Savoy didn’t ask any of this information – it is a minimal step that a prudent owner would  take for goods of this type; Savoy was, on the facts of this case, in breach of its duty to the  owner of the ring 
CN (Breached their duty): 
• CN isn’t supposed to transport jewellery of more than $300 
• No contractual relationship between Punch and CN 
• This does not step their liability to Punch 
Limitation clause in the agreement – sets the # of months that you can say that your item is lost; say  Punch and Savoy didn’t complain in the required way
Application of bailment principles to the facts of the case 
1) Duty owed by walker  
⚫ A prudent owner would wish to make certain that the valuable antique ring was carried in  the safest way possible 
⚫ Did not discuss the manner of carriage and the possibility of obtaining insurance with savoy ⚫ Did not insure the ring for its true value; negligently valued ring for only $100 
TF Walker was in breach of the duty owed to Punch; liable to her for damages flowing from the loss  of the ring  
2) Duty owed by Savoy 
⚫ Accepted a new method of carriage without inquiring as to the feasibility and cost of  obtaining insurance coverage on the goods during their transportation  
⚫ Typically said that there is no duty on the bailee to insure goods, but judge says that  insurance for the value of the goods was, in essence, a term and condition of their  transportation  
⚫ Characterises the provision of insurance as an essential terms of this contract of carriage  
TF Savoy was in breach of its duty to the owner of the ring 
3) Duty owed by C.N. 
⚫ Aware there is an owner somewhere they owe liability to 
⚫ Acknowledged liability in Rapidex’s contract, demonstrating they know there’s a chance  there is a real owner not the party contracting with as that is one of the terms   ⚫ CN remains liable even though limited liability clause bc true owner was not made known  of the limited liability clause and couldn’t have consented to it   
TF C.N. is liable to punch for the full value of the ring since its contract of carriage specifically  contemplates the existence of an owner to whom a duty of care is owed.  
Limitation of Liability Clauses 
⚫ The courts are often troubled by limited liability clauses because they are buried in standard form  clauses between parties of unequal bargaining power 
⚫ Fundamental breach occurred here and renders the limitation of liability clause  inapplicable

	Class Notes:
	





[bookmark: _Hlk215925187]2.2 GIFTS 
[bookmark: _Hlk215925207]• Alive when they’re giving the gifts 
• Giving gifts of chattels and personal property, not real property (ex: land) 
• Chattels and personal property → given through delivery 
• Three parts to giving a gift: 
1. An intent to give (by the person who is giving) 
▪ Donor of a gift must have the mental capacity to appreciate the nature of their  
transaction 
▪ Must be voluntary 
2. Acceptance 
▪ Requires an understanding of the recipient of the nature of the transaction and the  
desire to assume title 
3. Delivery 
▪ Needs to be some form of transfer of possession 
• Assumption in this test: the gift giver themselves has a title or possessory right that allows them to  give the gift away in the first place 
• Need to have all 3 to give away a gift

	Re Cole

	Procedural History
	 TJ ruled in favour of the applicant (the wife) 
• Trustee appeals

	Facts:
	• Mr. Cole bought, furnished and equipped a large house in London as the family home, costing  him £20,000 overall. 
• Later that year, his wife came to London to move into their new home. He said to her “look.” • Never put the insurance in her name. 
• Subsequently, Mr. Cole went bankrupt, and the contents of the home were claimed.  • However, Mrs. Cole claimed that they had been gifted to her.

	Issue:
	⚫ What constitutes a delivery? 
⚫ Was there an act of delivery or a change in possession?

	Held:
	⚫ No change of possession, appeal allowed – ruled in favour of the trustee

	Ratio:
	⚫ To transfer property by gift, there must be an act of physical delivery or a change of possession  through deed (Irons v. Smallpiece)

	Reasons:
	• There was no change of possession here, absence of delivery or title change
• She only had the use of the furniture as her position as wife, no more possession of it than a  servant who uses the furniture 
• Because they are still married → in joint possession 
• Gift was never perfected 
Policy Rationale: 
⚫ What else could have a husband done? Likes the idea of a husband giving a wife a gift. If we  don’t have a looser rule, this will cause problems.

	Class Notes:
	




	Langer v. McTavish Bros. Ltd.

	Procedural History
	

	Facts:
	⚫ Husband was in the process of buying a house and all the furniture in it 
⚫ Makes a deal with Mrs. West to buy the house in installments, won’t buy it until wife approves of  it 
⚫ Brought wife to see it and said “deary this is all yours” Mrs. West and other witnesses  corroborate 
⚫ Husband goes bankrupt, creditors try to seize the furniture

	Issue:
	 Whether or not there had actually been a gift 
• Who has possessory rights over the furniture?

	Held:
	⚫ Appeal dismissed, ruled for Plaintiff

	Ratio:
	• “To transfer property by gift, there must be an act of physical delivery or a change of possession  through deed BUT 
o Physical delivery is dependent upon circumstances, the nature of the chattel, and the  relationship of the parties may be as part of the evidence a necessary element to establish  a gift 
⚫ Two contemporaneous acts are sufficient (one gives, and one accepts) where from the nature of  the gifts and the positions of the parties the chattels remain in the same place before and after the  gift

	Reasons:
	McDonald 
⚫ What does he identify as the issue in this case? 
o What constitutes delivery for the purposes of gift giving for items like furniture? ⚫ What does he find? 
o Two Contemporaneous Acts 
o When can you rely on this test? → For gifts that are hard to move 
o No delivery was necessary in this case – by moving into the house she had accepted the gift;  unreasonable to take the furniture out of the house and bringing it back in 
⚫ What does he hold? 
o There was a gift 
o Deary it’s all yours (act of gift) and the act of acceptance (she moved in)
Dissent (Martin, McPhillip concurring) 
⚫ The rule has been the same for years; in order to give a gift, there must be real delivery, actual  change of possession. How can we say a gift was given? 
⚫ She was never in possession of the West furniture; the gift was incomplete, and she cannot be  sustained in her claim to the goods which were seized by the creditors 
⚫ There was never a transfer of furniture – the wife was brought there to enjoy the furniture with  the husband 
⚫ Let the creditors sell the property and get the money

	Class Notes:
	



	Thomas v. Times Book Company Limited

	Procedural History
	

	Facts:
	⚫ Dylan Thomas writes manuscript for BBC and loses the original  
⚫ Tells Cleverdon “If you can find it, you can keep it, it’s most likely to be at these pubs or in a  taxi”  
⚫ Cleverdon finds it within a day or two in a public house in Soho, hasn’t told Thomas bc he’s  away in the united states; Thomas dies soon after  
⚫ Keeps it until 1961, during that time it becomes really famous, then sells it to Cox, who then sells  to defendants

	Issue:
	⚫ Whether Dylan Thomas made a gift of this manuscript to Cleverdon

	Held:
	⚫ Thomas did gift the manuscript to Cleverdon; plaintiff’s action fails


	Ratio:
	⚫ The onus is not on the plaintiff to disprove that it was a gift; the onus is on the defendants  ⚫ In order to establish a gift, the defendants have to prove two things: 
⚫ The relevant animus donandi → intention of making a gift 
⚫ Delivery of the subject-matter of the gift to the donee 
⚫ When item is lost, physical delivery is not required → enough to tell someone where they might  find it

	Reasons:
	Judge has to approach claim of defendants with suspicion because Thomas is dead and cannot give  his side of the story 
1) Intent 
⚫ At the time of the gift, manuscript was not yet valuable 
o So not improbable that Thomas would gift it  
⚫ Thomas was known to be generous, impulsive, and capable of spontaneous gestures o So, fact that he would tell Cleverdon that if he found that manuscript he could keep it is  not completely out of character 
⚫ “Keep it” are clearly gift words 
2) Delivery 
⚫ Cleverdon got possession of this manuscript from the Soho public house in which it had been  left by Thomas and he got that possession with the consent of Thomas 
⚫ Is sufficient delivery to perfect a gift 

	Class Notes:
	⚫ Issue: what actually constitutes the intent to give 
o Sub issue: in this case, was there actually a delivery
⚫ Onus of proof is on the defendant to prove that the gift was given to them 
o Hard to prove the negative, so onus on the person claiming the gift to prove ⚫ Case is complicated bc the person who is giving the gift is dead 
⚫ Was delivery here, was a gift 
⚫ THOMAS REQUIRES DELIVERY. IT IS PERFECTED WHEN CLERDON PICKS IT UP.


[bookmark: _Hlk215925841]2.3 ABANDONMENT 
• Talking about personal property and chattels, not land 
o You can relinquish this property through abandonment in Canada 
• Unclear if you can actually abandon land in Canada 
• How do you renounce possession? Give up title? Etc.

	Stewart v. Gustafson

	Procedural History
	

	Facts:
	

	Issue:
	

	Held:
	

	Ratio:
	

	Reasons:
	

	Class Notes:
	



	

	Procedural History
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	Class Notes:
	



	

	Procedural History
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	Procedural History
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	Class Notes:
	



[bookmark: _Hlk215928868]4.0 KINDS OF PROPERTY 
4.1 LICENSES AND QUALIFICATIONS 
• What are the stakes of determining that something is property or not 
o Who wins, who loses, what are the distributional consequences of defining something as  property? 
• How do courts go about determining whether something is property or not? 
o Common law cases, administrative rules, market efficiency, questions of ethics and morality o What do they find authoritative and why when trying to figure out whether an item is  property or not? 
• What do we learn about property law from these cases? 
o What matters, how it matters, to who it matters 
o What does it tell us about the bundle of property rights that are attached to something that is  deemed property? 
• Bundle of property rights → a whole bunch of different things that can attach to property but don’t  have to attach to property 
o The right to exclude others from entering, using, touching, benefiting from your property
o The right to use or enjoy something is considered a property right 
▪ The right to extract
▪ The right to invest in 
▪ The right to get collateral from 
o The right to modify, change something, which could be limited by statute (ex: environmental  laws, safety laws) 
o Right to dispossess (sell, abandon, etc.) 
▪ Could be a right to lease it or give it away in a bailment 
o The right to do something that is otherwise unlawful 
o The right to acquire 
o The right to possess it (either today or in the future, to possess it with somebody or alone, the  right to possess it if something happens, etc.) 
o A right to control or manage something







	Saulnier v. Royal Bank of Canada

	Procedural History
	• TJ ruled the fishing licence was property 
• Nova Scotia COA agreed 
• Now it is being heard at the SCC

	Facts:
	• Saulnier is a fisherman who went bankrupt with his commercial fishing business • He has 4 fishing licences 
• How does he get a fishing licence? 
o By the ministry 
• Are they valuable? Does everyone get one? 
o Yes they’re valuable and no, not everyone can get one 
• How does he use them? 
o Uses the licences to get collateral 
• He has tons of loans out at the bank, uses his fishing licence as the collateral for the loan • The bank wants the fishing licences to pay off the loans 
• If we can’t get money for these fishing licences, the creditors won’t get their money back • What can you do with it when you have it? 
o People sell them all the time and then apply to the minister to have them transferred • Are they generally reissued and why? 
o Yes 
o The ministry wants to keep the industry going; doesn’t make sense to constantly be  giving new licences to different people

	Issue:
	 Do commercial fishing licences constitute property? 
The real property issue: The actual licence (to do the activity) and whether that is something that  can be taken away. 
 Whether a commercial fishing licence constitutes “property” under the federal Bankruptcy and  Insolvency Act (BIA) or the Nova Scotia Personal Property Security Act (PPSA).

	Held:
	Appeal dismissed; judgement for the bank: 
⚫ Fishing licences Qualify as property within the scope of section 2 of the BIA ⚫ The fishing licence is also “personal property” within the meaning of section 2 of the PPSA

	Ratio:
	⚫ When interpreting statutes, courts must do so while having regard to their entire context, in their  grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act,  and the intention of Parliament.

	Reasons:
	How the court goes about thinking about the different ways that one could address this problem: 1. The traditional approach 
o Looking to the common law and seeing how they’re treated in the common law  context 
o Profit a prendre → enables the holder to enter onto the land of another to extract  some part of the natural produce, such as crops or game birds
o Two parts: 
▪ Get to enter the land that they wouldn’t be able to otherwise 
▪ Gives someone the ability to take the fruits of that land and get a property  
interest in that 
o You don’t need a right to go out on a boat in the water (public space); first question  of restriction of action isn’t an issue in this case 
o Profit a prendre is interested in this idea of excluding and people giving the fruits of  their land to everyone else; fishing is open to everyone (some similarities) 
2. The regulatory approach → COA uses this approach 
o Is the way in which we regulate an item relevant in an administrative efficiency  argument and also how we treat the item? 
o The nature of the regulation – what kind of regulation would make it more like  property vs. less like property? 
▪ Discretion → the more discretion the court has over an item, the more likely  we’re going to find that it’s not property; the more discretion an individual  
has over something, the more likely we’re going to find that it is property 
3. The commercial realities approach 
o What is actually happening on the ground? 
o Often there is a disconnect between law and reality 
o How do fisher folk treat the licences? 
▪ That on the east coast of Canada fishing licences, particularly for lobster, are  commonly exchanged between fishermen for a great deal of money 
▪ Fishing vessels of questionable value are traded for small fortunes because  of the licences that are anticipated to come with them 
o What are they saying about how we should govern this? 
▪ Use the expectations of people and how they purport to use these licences 
o Where have we seen this before? 
▪ Tubantia and dissent of Pierson v Post 
4. The preferred approach 
o Looking at the statute itself, what the purpose of the statute is, and also going to  make analogies to the profit a prendre as a fishing licence has some of these  
characteristics and people trade it 
o What do the courts ultimately decide after doing their analysis? 
▪ The fishing licence is property under section 2 of the BIA (doesn’t matter  
whether the person goes and makes money with it or that it can be revoked at anytime) 
▪ The fishing licence is property under the PPSA (the grant by the fisheries  
and oceans minister of a licence coupled with a proprietary interest as  
described above is sufficient to satisfy the PPSA definition.



	Class Notes:
	



	Caratun v. Caratun

	Procedural History
	• TC finds that the licence is property 
• Husband appeals

	Facts:
	• The wife and husband met in Romania where they were both… 
• Wife moved to Israel and the husband stayed in Romania 
• Got married at some point while they were apart 
• Husband got permission to immigrate to Israel 
• Husband realized he wouldn’t be able to move to North America from Israel • He willingly went to go live in an encampment 
• She left her tenured position in Israel and went to live in the encampment 
• She got pregnant and they moved to Toronto 
• She worked multiple jobs to help him attain the dental licence 
• He attains the dental licence, two days later he files for divorce 
• At that time, the dental licence is not worth a lot of money → just has a strong financial  projection in the future; going to depend on his work effort, etc. 
Short summary: wife worked to help husband attain dental licence, when he attained it, he filed for  divorce; no practice or anything at this time, just future financial projections.


	Issue:
	Whether this dental licence for the purposes of the Family Law Act counts as property?

	Held:
	 Dismissed the appeal and cross-appeal, with costs to the respondent in the appeal and no costs in  the cross-appeal.

	Ratio:
	Elements to consider when determining whether a dental licence constitutes “property”: 1) The nature or characterization of a licence 
2) Valuation of licence


	Reasons:
	Characterization of the licence and bundles of property law that attach/don’t attach to it: • Transferability → whether or not the right is transferable 
• How you value it if it is transferable 
What does the court have to say about transferability? 
• You can’t just transfer it to someone 
• Comes with a lot of qualifications – don’t want just anyone to practice dentistry • Don’t want to restrict the number of people as much; want people who are qualified but are  open to a lot of people engaging in it 
Personal efforts of the licensee 
• Without personal efforts it doesn’t matter – all depends on his personal efforts • Tied to the individual and their future work 
Valuation 
• Challenge → very contingent on the factors listed (ex: probability of success in the practice of  the profession, competition within the profession, length of physical and mental capability to  perform the duties of the profession, etc.) 
• So many ways you could go about it – which one do we choose and why?


	Class Notes:
	What’s at stake in this case for the parties? 
• For the wife, if the licence is decided as property, she’ll get money through the matrimonial  division of assets 
• For the husband, he’ll lose money if it’s decided to be property 
What’s at stake more broadly? 
• If a professional licence can be deemed property; this could relate to bankruptcy, family law,  etc.; the extent to which someone can claim to your licence and future earnings Personal efforts of the licensee, how it’s different to Saulnier: 
• Inherent value in fishing, for this it’s only this person who can do the work (tied to the  individual and depends on their future work) 
o In Saulnier, it doesn’t matter that it depends on future work 
o The licence to actually engage in the practice is itself worth money 
Differences in Saulnier and Caratun 
• Educational training for a professional licence vs. permit to practice in fishing • Transferability is pretty different between the two 
• Dental licence is based on future earnings whereas the fishing licence itself is inherently  valuable (we publicly own the fish, giving them a piece of pie; for dentistry, they have to  make their own pie – no stake generally) 
• In one case someone gets to keep their profession and in the other case they don’t get to keep  their profession 
What did we learn about property law from this case? 
• Future and present property interest that we can separate 
• Intangible property




4.2 Market Competition


	International News Service v. the Associated Press

	Facts:
	The Associated Press (AP) and the International News Service (INS) were competing news organizations engaged in gathering and distributing news to newspapers across the United States for profit.
· AP was a cooperative corporation whose members were newspaper owners who shared costs and agreed to exclusivity rules—AP news could only be used for the member’s own paper.
· INS was a private news agency selling news to various subscribing newspapers under contract.
Both organizations expended large sums of money and effort (millions annually) gathering news from around the world. Because speed and accuracy were crucial, the commercial value of news was tied to its novelty and timeliness.
The AP sued INS in federal court, alleging that INS had engaged in “news piracy” by:
1. Bribing AP newspaper employees to obtain AP news before publication;
2. Inducing AP members to break by-laws and share news early; and
3. Copying AP news from public sources — such as bulletin boards and early newspaper editions — and reselling or republishing it as INS’s own news to its client newspapers.
The District Court granted an injunction against the first two practices but refused to enjoin INS from copying published news. The Circuit Court of Appeals reversed and extended the injunction to include copying AP’s published news until its “commercial value” as news had passed. The Supreme Court granted certiorari.


	Issue:
	  Does news, once published, constitute “property” capable of legal protection?
  Can a competitor be restrained from appropriating and selling news obtained from another’s publications while it still has commercial value?
  Does INS’s practice amount to unfair competition, even if the news was lawfully obtained from public sources?


	Held:
	The Supreme Court held that although news itself is not property in the absolute sense as against the public, it constitutes “quasi-property” between competing news agencies.
· INS’s conduct amounted to unfair competition by appropriating AP’s gathered news and profiting from it without contributing to its collection costs.
· The Court upheld the injunction restraining INS from using or selling AP’s news until its commercial value as news had expired.
Decision: The decree of the Circuit Court of Appeals was affirmed.


	Ratio:
	  News is “quasi-property” as between competitors:
While news is public information once published, a commercial value exists between competing agencies who gather and sell it for profit.
  Unfair competition occurs when one business appropriates the product of another’s labor and investment to its own profit, depriving the other of the normal rewards of its enterprise.
  The law will prevent one competitor from “reaping where it has not sown.”


	Reasons:
	  Both AP and INS operate legitimate businesses involving large investments of skill, labor, and money.
  The value of news lies in its freshness—its value diminishes rapidly after publication.
  INS systematically took AP’s published news and resold it to its clients, exploiting AP’s costly work to compete against it.
  Though the public may freely discuss published news, a competing news agency cannot commercially exploit it while it retains market value.
  INS’s actions interfered with the normal operation and profitability of AP’s business and diverted profits unfairly.
  Therefore, even without statutory copyright, equity recognizes a limited, temporary property right in news between competitors.


	
	Dissent (Justice Holmes, joined by Justice McKenna)
· There is no property right in news or ideas once published; property is created only by law, not by the mere expenditure of effort or value.
· Repetition or restating of published information is not unlawful unless it involves fraud or misrepresentation.
· Holmes would only enjoin INS if it misrepresented AP’s news as its own, suggesting instead that the problem could be remedied by requiring INS to credit AP as the source.

Dissent (Justice Brandeis)
· Recognizing a new property right in news is a matter for legislation, not the courts.
· Knowledge and ideas, once publicly shared, belong to the public unless protected by copyright or patent.
· INS’s conduct involved no fraud, breach of contract, or unlawful means, and thus was not “unfair competition” under existing law.
· Extending property rights to news could harm the free flow of information and disadvantage the public.
· Creating new legal rights in intangible information requires public policy balancing, best handled by legislatures.




	National Basketball Association v. Motorola, Inc. (2d Cir. 1997)

	Facts:
	The National Basketball Association (NBA) sued Motorola, Inc. and Sports Team Analysis and Tracking Systems (STATS) for misappropriation of “hot news”, claiming that their SportsTrax pager and related AOL service unlawfully transmitted real-time game data without authorization.
· Motorola produced the SportsTrax device, which displayed updated scores, team possession, game clock, and other real-time data on NBA games.
· STATS gathered this data by having employees watch or listen to NBA games and input game developments into a computer system. This information was then transmitted to pagers across the country every 2–3 minutes.
· The NBA alleged that this real-time game data came from its games and broadcasts, and that Motorola and STATS were “free-riding” on the NBA’s costly efforts to produce and disseminate game information.
· The NBA brought multiple claims, including unfair competition by misappropriation (under New York law), false advertising, false representation under the Lanham Act, copyright infringement, and unlawful interception under the Communications Act.
The District Court (S.D.N.Y.) dismissed all claims except the state-law misappropriation claim and issued a permanent injunction preventing Motorola and STATS from transmitting live NBA data without authorization. Motorola appealed.


	Issue:
	  Does the NBA have a valid “hot-news” misappropriation claim under New York law that survives preemption by the federal Copyright Act?
  Did Motorola and STATS misappropriate time-sensitive information from the NBA by transmitting real-time game updates?


	Held:
	The Second Circuit held that:
· Most state-law misappropriation claims are preempted by the Copyright Act of 1976, except for a narrow “hot-news” exception based on INS v. Associated Press (1918).
· The NBA’s claim did not fit within this narrow exception because Motorola and STATS did not “free-ride” on the NBA’s efforts.
· Therefore, the NBA’s misappropriation claim was preempted and the injunction was vacated.


	Ratio:
	A limited “hot-news” misappropriation claim survives copyright preemption only when specific conditions are met. The elements are:
1. The plaintiff generates or collects information at significant cost or effort.
2. The information is highly time-sensitive.
3. The defendant’s use of that information constitutes free-riding on the plaintiff’s costly efforts.
4. The defendant’s product is in direct competition with the plaintiff’s service.
5. The defendant’s conduct threatens to reduce the incentive to produce or gather the information.


	Reasons:
	· The court reaffirmed that factual information about live events (like basketball games) is not copyrightable, although the broadcasts of such events are.
· The “hot-news” doctrine from INS v. AP survives only in narrow situations where a competitor copies another’s time-sensitive data without expending its own effort, thereby threatening the original producer’s business viability.
In this case:
· The NBA’s main products are (1) live games and (2) broadcasts — not the factual data describing the games.
· Motorola and STATS did not take or copy the NBA’s data feed; they independently collected factual information by monitoring games via television and radio.
· Thus, there was no “free-riding” — Motorola and STATS bore their own costs to collect and distribute data.
· SportsTrax did not compete with the NBA’s primary revenue sources (tickets and broadcast rights) and did not harm those markets.
· The NBA’s planned “Gamestats” service (a future pager product) would compete directly with SportsTrax, but at present, the court found no evidence that Motorola was undermining the NBA’s incentive to collect or provide its own real-time data.
Accordingly, the NBA’s misappropriation claim was preempted by the Copyright Act, as it sought to protect factual information — a domain governed by federal law.


	
	



[bookmark: _Hlk215929490]4.4 PERSONALITY 
• What is at stake for finding that something is property? What matters here? 
• How do courts go about analyzing whether the item is property? 
o What limits do they place on this? 
o What bundles will apply to the piece of property and what aren’t? 
• What can we learn about property and proprietary interests to determine whether something is property or not (basic rules) 
• Two big questions:
o Whether the thing in question is property & whether someone has a proprietary interest in  the intangible thing 
o If we do find property interest, what bundles of proprietary rights are going to attach to  that? 
▪ If we do find a property right in personality, how does that apply to others; what  
damages, what bundles of property right attach?


	Midler v. Ford Motor Company

	Facts:
	• In 1985, Ford Motor Company was running a yuppie campaign 
o Young urban professional = yuppies 
• Goal was to use all original singers for songs in their ads 
• They ask Bette Midler to do the commercial but her agent said no 
• They think Bette has endorsed it 
• Used people to impersonate them 
• Used a backup singer for Bette Midler 
• People commented and said that they thought it was Bette Midler

	Issue:
	Whether or not you can have proprietary rights on your voice?
Whether or not you can have a property right on your personality 
              -personality right

	Held:
	Judgement reversed and remanded for trial 

	Ratio:
	Only when a distinctive voice of a professional singer is widely known and is deliberately imitated in order to sell a product the sellers have appropriated what is not theirs and have committed a tort in California
Not every imitation of a voice to advertise merchandise is actionable
Purpose of the media use of the persons’ identity is central 
       If the purpose is informative or cultural then the use is immune
       If the purpose serves no such function but merely exploits the individual portrayed, immunity will not be granted 

	Reasons:
	For clearly wanted to use a sound alike in order to make money
A voice is distinctive and personal as is a face; one of the main ways identity is manifested
Not only are they using her song but they are trying to use someone who sounds like her, trying to deceive the audience 
Want people ot think that Bette Midler likes the car and wants them to buy it 

	Class Notes
	• Is there an IP issue in this case? 
o No. 
• Does Ford own the copyright licence for the song?
o Yes. spent a lot of money on it. 
• TJ found there was no legal principle preventing imitation of her voice. They think Ford is being  thieves but find no law to rely on. Ford wins. 
• On the question of personality: 
o Broad approach – consult a lot of legal scholarship and previous cases 
o Person’s identity = central 
• Questions of amendment and imitation 
o First amendment → purpose of the media’s use very important; but not in this  context here 
• Is imitation okay? Yes. 
• If imitation is a problem, questions of unfair competition could be another cause of action to  bring: 
o No competition in the same market – using it for a different purpose 
• Nancy Sinatra Case 
o Where someone used the song which had a ‘secondary meaning’ 
o No secondary meaning here; not an issue 
• No companion statute here. Have to go to the common law. 
• Do they find a proprietary interest in the common law? Yes they do. 
o Motschenbacher case 
• How does the court decide whether or not it’s justified? An appropriation that can be a tort vs. an  okay appropriation? 
o Distinction for who they’re appropriating 
o Deliberately attempt to use that personality in order to sell something → appropriated  something that is not theirs 
▪ Sale vs. subject distinction 
• A voice is more distinctive and personal than other items; singer manifests herself in a song; to  impersonate her voice is to pirate her identity









	Gould Estate v. Stoddart Publishing Co.


	Facts:
	• In 1956, Glenn Gould was interviewed by Jock Carroll for an article in Weekend Magazine • Carroll took approximately 400 photographs of Gould and copious notes, including some tape recordings, of their conversations 
• Nearly 40 years later, Carroll published a book about Gould 
• The book makes use of over 70 of the original 400 photographs and draws extensively on the  conversations that Carroll recorded back in 1956

	Issue:
	• Does Glenn Gould have a proprietary right in his image, likeness, and personality? • Is there a tort relevant to the appropriation of this, and if so, were they appropriated? • Are we okay with this appropriation? 
• Does it matter that he’s dead? Do his rights extend past his death?

	Held:
	⚫ Defendant – No misappropriation.

	Ratio:
	The onus should not be on the holder of the right to prove that he had placed restrictions on the exploitation of his own property
Sale vs Subject distinction:
      Sale: constitute commercial exploitation and invoke the tort of appropriation of personality. The identity of the celebrity is merely being used ins ome fashion. The activity cannot be said to be about the celebrity 
Subject: situations in which the celebrity is the actual subject of the work or enterprise (e.g. biographies) These are not within the ambit of the tort 

	Reasons:
	What is the property right of the plaintiff?
       -Hev the exclusive right ot control their own image
IS there a property interest?
       -These people have put a lot of work and effort into persuading people to use them for commercials, deals, etc. to sell things to people
       -we put effort and time into our image to make it meaningful
Was it appropriated?
     -yes
What are the factors the court will rely on to determine this?
       -Does it add cultural value/public welfare to society? Is it just a simple marketing ploy?
Is this book published ot make money?
If youre using someones image for something we determine ot be in the public interest, then its going to be acceptable; if were instead using someones image for some form of commercial exploitation then this will be misappropriation.
 P. 244 → sales vs. subject distinction: sales constitute commercial exploitation and  invoke the tort of appropriation of personality. The identity of the celebrity is merely  being used in some fashion. This activity cannot be said to be about the celebrity
▪ Ex: the book is not teaching us about the celebrity, just using the name/image of  the celebrity as a commercial exploitative interest 
o This is in contrast to situations in which the celebrity is the actual subject of the work or  enterprise, with biographies perhaps being the clearest example. These activities would  not be within the ambit of the tort.
▪ They are literally the subject of the item; the reason that thing is being written  about 
▪ Whether or not the item itself is about the person 
• Was there misappropriation in this case? 
o No! Thought it provided meaningful information about glenn gould and that it was  important for people to learn about him 
o Artistic work that went into making the book 
o More in the public interest 
• Survivability: P’s had no statutory right of action so it wouldn’t even matter if there was a  survivability component 
o Said it hasn’t even been that long, so survivability extends 
o In the US they would have to consider the copyright lifetime; still would have been in the  range


	Class Notes
	



4.5 – Persons and Property
* Body is res nullius: nobody’s thing – can’t be owned, can’t be sold
Living Human Body → Yearworth
• Dominus membrorum suorum nemo videtur → no one is to be regarded as the owner of his  own limbs 
o A living human body is incapable of being owned 
o A person does not even “possess” his body or any part of it: R v Bentham • You don’t own your own body, you can’t sell yourself into slavery, no one can sell you into  slavery 
• General rule: you don't have a property right in your body (exceptions: slavery, women) 
Why can’t we possess living human bodies? Rationales: 
• No one can possess God (religious/moral reasons) 
• Don’t want to view humans as property 
• Don’t want people to be able to destroy their bodies (suicide) 
• Cultural reasons (you come from dirt so you go back to dirt?) 
• Autonomy, we make decisions for ourselves 
• We treat ourselves as different from other things in the world 
• Humans as ends in themselves 
Slavery 
• Totally not part of the law; don’t acknowledge that there was a long time where people  could be bought and sold 
• Don’t acknowledge skin colour and who could be bought and sold 
• Potential reason: the court didn’t view slaves as “people” per se 
• Court doesn’t want to acknowledge that slavery was apart of this legacy

	[bookmark: _Hlk215929973]Body Parts → Yearworth/Bentham

	Yearworth 
• Para 30: you can’t own your whole body extends to you can’t own parts of your body o Ex: kidney, hair, hand 
Parts of Bodies 
Bentham 
• Cannot possess something that is not separate from oneself 
o Example: an unsevered hand



	[bookmark: _Hlk215929990]Human Corpse → Yearworth

	1. No ownership of the human corpse; akin to the living body 
2. Body was the temple of the holy ghost 
3. Public health concern → better to put a body into the ground 
• Didn’t want people going to court, fighting over a human body, while it decomposed 
Parts of Human Corpses: 
• Para 33: preserved the body in spirits; rule = if someone does something to a corpse or part  of it that differentiates it from all the other corpses then he has a right to possess it
o Takes Lockian ideas of mixing your labour with something and it’s yours • Having a particular skill set and you exercise it on a corpse, then you can come to possess it • Basic Rule for Parts of a Corpse: there can be no ownership of part of a human corpse; the  
Deward exception applies (mix your work with something and then you can own it) • Brain example → no property interest; just mixing with Paraffin is not enough to get the  Deward exception; not the same as preserving in spirits 
• Weird area of law to follow here – mixing work with corpse to own it 
• Act itself answers this question for them → cadaver in this context is property • Broad Exception in the Common Law to Parts of Corpses: skilled mixing of labour with  something in order to own parts of a corpse



	[bookmark: _Hlk215930007]Products of a Living Body/Human Tissue → cases within Yearworth

	Moore v Regents of the University of California 
Facts: 
• Claimant was suffering from leukaemia 
• One of the D’s, a physician, obtained his consent to the removal spleen and other body  parts without having disclosed his intention to using them in research 
• The physician and others did so use them and thereby produced a cell-line of great  economic potential in the treatment of leukaemia, which they patented 
• The claimant’s main forensic objective was to secure a share of the profit to be generated  by the cell-line 
Hecht v Superior Court for Los Angeles County 
Facts: 
• The decease committed suicide but left his sperm which he caused to be stored with the  apparent intention that after his death it would enable his cohabitant to give birth to his  child 
• In claiming the right to call for the use of the sperm, she relied on the fact that, by his will,  he purported to bequeath the sperm to her




	R v Bentham, 2005, House of Lords
One cannot possess something which is not separate and distinct from oneself, an unsevered hand or finger is part of oneself, therefore one cannot possess it.

	Facts:
	-Def broke into house and threatened boss with his finger in his sweater pocket in the shape of a gun, threatening to scare boss in exchange for money
-Hand was making the impression of a gun, pointedat boss, used to demand jewlerry
-Imitation firearm charge says def was in ‘possession’ of an imitation firearm


	Issue:
	Can you possess unsevered limbs and body parts?

	Held:
	Appeal allowed – no conviction for the charge of possession of an imitation firearm (robbery conviction upheld)

	Ratio:
	· What is possessed must be a thing. Parts of our bodies are not things.
· If parts of our bodies were things, the courts may be able to make orders depriving people of those things


	Reasons:
	

	
	



	Yearworth and Others v North Bristol NHS Trust
Ownership established through, their alone work in generating the sperm, the sole purpose of the object was for the men’s future benefit.


	Facts:
	Men who underwent cancer treatment stored their sperm at a licensed sperm bank facility—storage facility had a mechanical failure and lost all the sperm

	Issue:
	Is a substance such as sperm, generated by the body but removed from it, capable at common law of being owned?

	Held:
	For pls - The men had ownership in their sperm.

	Ratio:
	· In order for a person to claim in negligence for loss caused to him by reason or loss of or damage to property, he must have had either the legal ownership of or a possessory title to the property concerned at the time the loss or damage occurred
· The men could not have directed the unit to use their sperm in any particular way, not even by implanting it into the uterus of their willing wives or partners – men could only have requested the unit to use their sperm in a particular way, and in deciding whether to accede to such a request, the unit would have had to exercise a careful professional judgment 
The absence of the men’s control in the sperm storage is through the compulsory use of a licensed storage facility. The men cannot “direct” the use of their sperm, but this does not derogate from their ownership as there are other statutes which limit control without eliminating ownership (landowners), and the act preserves the ability of the men to direct that the sperm cannot be used in a certain way, their negative control is absolute

	Reasons:
	

	
	



Cases Cited
· Doodeward: a body of a stillborn two headed baby was preserved in spirits by the doctor who had been attending its mother; upon the doctor’s death it was sold, later came into possession by another who commercially displayed the body. 
. When human labour/skill gives the dead body some attributes different from that of a mere corpse awaiting burial, he acquires a right to retain possession - an exception to a principle on the ownership of a human corpse
. Doodeward rule says that the medical school owns cadavers, labour mixed in creating cadaver (to the extent that Dooher is still good law)
. The labour mixed with the corpse must be skilled labour
· R v Human Fertilisation and Embryology Authority: applicant’s request samples of sperm were taken from her husband hours prior to his death, when he was in a coma. The subsequent storage of the sperm was unlawful under the act (technically) as it was without the consent of the husband – didn’t rule on possession or use
· Moore v Regents of the University of California: pt had leukemia, doctor removed his spleen and other body parts without disclosignt he intention to use them for research. The research produced a cell-line of great value for treatment, which they patented. Majority in the court held that there was no action for the conversion of body parts. 
. Conversion action worrisome for reasearchers – they might come into possession of body parts without knowledge htat the patient had not authorized their use for research, and the researcher would be liable in conversion. Valuable research might be hindered
· Hecht v LA County: before suicide, the deceased ejaculated sperm which he stored for his partner’s use to give birth to their child. By his will he bequeathed the sperm to his partner. Issue was whether the deceased’s sperm was something capable of disposition at will. 
. Distinguished from Moore in that the claimant had no expectation of continuing to exercise dispositional control over his body parts following their removal
. 
ESTATES AND FUTURE INTERESTS
[image: A diagram of property and future interest examples

AI-generated content may be incorrect.]
Property Law (2025)

Estates in Land and Future Interests Key Terms

Definitions taken from: 
Margaret McCallum and Alan M. Sinclair, An Introduction to Real Property Law (Lexis Nexis, 7ed, 2017)

Cestui que vie. Measuring life for life estate pur autre vie. 
Conveyance. Transfer of freehold or leasehold estate by instrument: any instrument effecting conveyance.
Defeasible. Liable to being cut short on specified happening.
Determinable. Coming to an end- whether by limitation, flow of time, merger or otherwise 
Devise. Grant of real property in a will. 
Estate. Rights and obligations in land that make up ownership, defined by length of time that rights and obligations exist.
Executory interest. An interest in property that may vest in the future other than a remainder or reversion.
Fee. Legal estate in land, other than a leasehold, that is capable of being inherited. 
Fee simple.  Most extensive freehold estate in land. Inheritable, with potential to last forever.
Fee tail.  Freehold estate in land that is inheritable and lasts as long as there are children born in the direct line of succession.
Freehold. Estate in property with indefinite termination point. 
Grant. Creation of transfer of rights and obligations in property; general term including transfer by gift or sale.
Grantee. Person who receives grant; transferee.
Grantor. Person wo makes grant; transferor.
Inter vivos. While living; between living people.
Intestate. Without valid will.
Leasehold. Estate in land for defined term, also called chattel real. 
Life estate. Freehold estate in land that will last for the lifetime of the grantee. 
Life estate pur autre vie. Life estate that will last for life of named person, called cestui que vie/
Limitation. Term in grant that defines duration of estate or interest granted.
Livery of seisin. Ritual to transfer title to estate in land (while on land grantor hands grantee a clod of earth, tree branch or other physical symbol of estate in land, while saying words of grant, then departs).
Perpetuity. Contingent future interest that is void because of possibility that may vest beyond perpetuity period.
Perpetuity period. Period permitted for vesting by Rule Against Perpetuities; life in being plus 21 years
Real property. Also called realty; estates and interest in land, both legal and equitable, except for leaseholds.
Remainder. Legal estate in land that goes to remainderperson at termination of prior particular estate; vested remainders are present interests, even if they are not vested in possession. 
Reversion. Estate in land arising by operation of law whenever grantor grants a particular estate without granting the fee simple to a remainder person; what grantor retains during particular estate; vested reversions are present interests, even if they are not vested in possession.
Seisen. Right to immediate possession of legal freehold estates in land.
Testator. Person making a will; person who dies leaving a valid will
Vested in interest. Describes present interest in property, for which grantee has met all conditions of eligibility, although no right to possession may be deferred until expiration of some prior estate.
Vested in possession. Describes present interest in property in which grantee entitled to immediate possession.
Vesting. Point at which interest intended for someone becomes that person’s property; moment of vesting in interest may proceeded moment of vesting in possession. 
Waste. Conduct that permanently alters the nature or value of real property.
Word of purchase. Words in grant that identify person who is to take an estate or interest in land by the grant, whether by purchaser or by gist.
Words of limitation. Words in grant that define duration of the rigs and obligations being granted, thereby defining estate or interest being granted. 
5.1 INTRODUCTION AND BASIC TERMS 
Present and Future Interests 
• Present interest can be a possessory interest or non-possessory interest 
• Future interest always a non-possessory interest 
Present Interests 
• Freehold estates are estates in property with indefinite terms. 
• Non-freehold estates are estates in land for a defined term. Granted for a definitive term of years. • All freehold estates made by the Crown 
• Non encumbered interests on land 
Three Types of Freehold Estates: 
Fee simple 
• Grants a property owner exclusive rights on a property 
• They own the land and property completely 
• Might be zoning limitations, pay taxes, have debt obligations but they’re the owners of the land • Can pass the land to whoever they want 
• Owns all the rights that comprise land ownership in the jurisdiction you’re in • Could last forever - can sell it to somebody else and this is infinite 
• Greatest form of estate possible in common law in terms of the rights it provides the holder • Caveat: always subject to the ultimate ownership of the crown 
• Can give it away in three ways: 
o Inter vivos-ly (while living; between living people) during your life 
o In your will 
o On intestacy (die without a will and whatever the rules of your jurisdiction are will cover  who it goes to) 
• What is a grant for a fee simple? 
o To A and her heirs 
o A = grantee 
o And her heirs = words of limitation; limit or describe to us what the grant is that the  person is getting 
▪ They set the size of that grant = what the limit and conditions of the grant are o Grantor: person who makes grant; transferor 
o Grantee: person who receives grant; transferee 
Life estates 
• The smallest grant of a freehold estate 
• Not a state of inheritance - cannot be passed on
• Measured in the life of the individual (measuring life) 
• Lasts only as long as the measuring life; when they die, the estate finishes 
• Still indefinite; we don’t know when people are going to die 
• How is a life estate created? 
o Granted when the grantor explicitly conveys an estate, limited to the life of someone who  is currently alive 
• Can be done in a few different ways: 
o To O for life 
▪ The words of grant are “to O” 
▪ The words of limitation are “for life” 
▪ Tells us two things: that it’s a life estate, and who the measuring life is 
o To O for the life of A 
▪ O still receives something (the grantee) 
▪ More complicated set of words of limitation; measuring life = A 
▪ As long as A is alive, O has the estate 
• When the measuring life dies, it either goes back to the original owner (can be called various  things) or somebody else (remainder) 
• Three characteristics important for a life estate: 
o Actual obligations just like there are rights for people who have a life estate 
o The rights and obligations that make up ownership are divided by the life tenant and the  person who gets it in the future (present non-possessory interest in that property) o Life tenant is not allowed to transfer the property in any way that grants somebody more  than they have 
• Doctrine of waste - limits how the current possessor can use the land, provides protection for the  future owner/possessor 
		-waste is any kind of change to the property
o Prohibits the life tenant from stripping the property of its resources, from permanently  altering the land; doesn’t matter if they think it’s for the better 
• Different kinds of waste (some permitted and some not) 
o Ameliorative waste: If you improve the land, can’t charge someone for the benefits you  added to the land 
o Can’t permanently allowed the land to be altered by failing to do something (omission or  permissive waste); need to be a prudent owner, have a life estate to maintain the property o Can’t just permanently damage it yourself (voluntary waste) and you’d be liable for that • Imprecise doctrine - what does this mean in practice? Can’t leave the land in such a way that  they’re not able to use it 
• Limitation: life estate holders can’t give away greater interest than they have o Allowed to use the land but can’t sell it or encumber it in some way 
o Doesn’t mean you couldn’t let someone lease it or live on it in some way 
• You don’t have to give a life estate to somebody and use them as a measuring life o Could have a life estate measured in the life of another 
Fee tail 
• Contains just part of the rights and obligations 
• Somebody who gets something left at the end; not getting everything 
• Fee - indicates that the fee tail estate is one of inheritance 
o Fee simple can be passed to anyone 
o A fee tail is limited in how it can be inherited; can only go to direct descendants  (children) 
• Grant of fee tail estate prevents property from being sold, being given away in a will or otherwise  alienated by the person who has it; allows a grantor to perpetuate a bloodline/family name/honour  in some way; keep high standing in someone’s family represented by a single patriarchy
• What is a grant for a fee tail? 
o To A and the heirs of his body 
▪ Heirs of his body = words of limitation 
o Can’t have a fee tail estate in Canada, all common law jurisdictions have prohibited this o If we saw a fee tail, we would convert it into a fee simple 
Absolute or Qualified 
• Absolute 
o No extra conditions 
o If the grantor uses the formula of “A and their heirs”, they retain nothing for themselves,  they’re giving away everything; hence it being absolute 
• Qualified 
o When we qualify how someone gets it, we’re qualifying it by not giving them the full  bundle of rights; we’re giving them something less by giving it words of limitation o Ex: parents can leave property to a child as long as they take care of a relative o Bunch of ways in which people qualify 
• Types of qualifications: 
o Subject to a condition subsequent/defeasible estate (provided that, on condition that,  but if, but when, if it should occur, if it happens that) 
▪ Present possessory interests in somebody else where the guarantor retains a  
future possessory interest for themselves 
▪ Conditional = condition subsequent 
▪ These end prematurely or unnaturally or when they’re interrupted in some way ▪ Rather than allowing the estate to go to its natural end, we cut it short in some  way 
o About the different thinking of the duration or termination points of the estate 
o Determinable estate (so long as, while, during, until) 
▪ Present possessory interests in somebody else where the guarantor retains a  
future possessory interest for themselves 
▪ Estates that come to an end automatically when the determining event is reached ▪ Durational = determinable estate 
▪ The end of the circumstances on which the end of the estate is premised, is when  the termination is reached 
• Main difference between these two is that there are different future interests attached to them 
o Subject to executory limitations 
· 	Automatically a third party who holds the interest
(1) Defeasible and (2) Determinable are conditions where the grantor retains a future interest for themselves? Distinguished on the different thinking on the determination of the estate. Distinguished because the future interests between the two things are different 

Determinable = requirement to retain an estate you have
Defeasible = something you have to do to get it 
Notes from Lambek on the examples: 
• All the grants (conveyances) are happening now (present interest) 
• If you were to give it away in a will, they would be future interests (upon death) • Distinguish between grants that have a requirement to retain an estate you already have (subjected  to a condition subsequent/determinable) vs. preconditions on you getting something (a condition  precedent) (defeasible)
o To A and her heirs provided that A is 21 years old. 
▪ Condition precedent 
Future Interests in the Grantor 
• Who gets the property when the qualification happens 
• Who has the future interest? 
• Affects how the grantor gets their future interest (distinction between defeasible and  determinable) 
• Three ways a grantor can leave a future interest for themselves:
o Reversion 
▪ The right a grantor retains when granting a life estate without granting the fee  simple that remains after the life estate to somebody else 
▪ When the measuring life is over, the estate reverts to the grantor; they’ll get the  fee simple at the end 
o Right of re-entry 
▪ If a defeasible estate is granted (OR granted to a condition subsequent), a right of  reentry is granted 
▪ It’s a choice - can be exercised or not; depends on whether the grantor or the  heirs of their estate choose the right to re-entry and to resume ownership of the  
property 
▪ If they exercise the right = they get a fee simple absolute 
▪ If they don’t = the condition gets erased; original grantee gets a fee simple or life  estate with the condition extinguished 
o Possibility of reverter 
▪ When you have a determinable estate that comes to an end (condition is  
breached), there’s an automatic possibility of reverter which is when the property  is automatically given back to the reverter 
▪ Reverter gets an automatic fee simple in the property (grantor gets the property  back) 
Future Interests in the Grantee 
Executory interests 
• Interests that are held by somebody other than the grantor 
• Future possessory interest 
• Present non-possessory interest but held by somebody other than the grantor • Takeover by divesting prior interests or depriving people of interests that they would have • How you grant future interests after a qualified fee simple 
• You can use it different ways: 
o Following a qualified fee simple (on its own) 
o Lining up contingencies and want a break (ex: to A for life and then to B after 10  minutes) 
• Divests someone of a fee simple 
• Two types (depends on who you’re divesting): 
o Springing interests: divesting a grantor 
o Shifting interests: divesting a grantee 
• Fee simple that’s qualified in some way, who has it before the divesting (grantee or grantor) 
Remainders 
• Follow lesser estates; what happens when someone gives less than a fee simple • Need to account for where the remaining property rights fall 
• Lesser estates = life estates 
• If the grantor doesn’t leave the remaining interest to themselves in a right of re-entry then they  have to leave it to someone else (remainders) 
• No reversion 
o Contingent; can happen 1 of 2 ways 
▪ 1) grantor can identify a particular person whose alive but put a contingency or a  condition precedent on them to receiving the estate; this condition precedent  
makes it unclear whether they’re eventually going to get the estate or not; could  be something they have to do first (ex: reach a certain age); they might have to wait for something to happen (to see if somebody else doesn’t have kids, fails out  
of law school, etc.); if the condition is never met, then nobody gets it 
▪ 2) if the grantor does not identify somebody who is alive yet as the remainder 
o Vested: you need to have three things: 
▪ 1) The holder of the remainder must be someone who is born at the time of grant 
▪ 2) The person has to be identified in the grant (you have to be able to identify  
that person (you have to be able to know who it is by the wording in the grant) 
▪ 3) There has to be no express or implied conditions precedent to that person  
taking the estate (has to not be contingent) 
o Describing a future interest in property in which the grantee has met all of the eligibility  to receive it but is not vested yet (is an interest that is vested) 
o Three types of vested remainders: 
▪ Indefeasibly vested remainder 
▪ Not able to be lost, annulled, overturned; the biggest remainder you can  
get (think of it as a fee simple pushed into the future) 
▪ You have an interest in it now but in the future, you’re going to possess  
that fee simple fully 
▪ Subject to complete defeasance 
▪ Defeasance = clause or condition which if fulfilled renders a deed or  
contract null and void 
▪ Subject to condition subsequent 
▪ Subject to open 
▪ This occurs when a grantor is giving property to a group of people whose  
member is not fixed at the time of granting/drafting 
▪ Allows you to give things to people who have not been born yet





[bookmark: _Hlk215930954]5.2 Types of Estates

	Stuartburn v. Kiansky MCQB (2001) A remainder interest in real property reflects an ownership interest in present day of a freehold estate

	Facts:
	Qualification of electors 
*(*) Subject to this Act, the right to have his name placed upon the list 
of electors of, and to vote at elections in, local authorities belongs to 
each of the following persons; that is to say, a person who  
(a) is a Canadian citizen of the full age of ** years, or who will be ** 
years of age at the date of the election, and is not disqualified under 
this Act, or otherwise by law prohibited, from voting; and 
(b) is an actual resident in the authority and will have been 
resident therein for a period of six months at the date of the 
election;  
and, in the case of elections in a municipality, the right of being named 
in the list of electors and of voting also belongs to any person who is 
qualified as provided in clause (a) and who, whether resident in the 
authority or not, is, in his own right, at the date of the election,  
(c) an owner of land which is assessed in the latest revised realty 
assessment roll; or 
(d) a tenant or occupier of land whose name is entered on 
the latest revised realty assessment roll as the owner of a 
right, interest or estate in the land.

Kiansky was first elected Reeve in October 1995. He was re-elected in ****. Until July **, **** it is not disputed that he met the necessary requirements for office, including both ownership of land and residence in the Municipality. However, on that date he moved out of the Municipality and sold his home and related land. The Municipality says that when this occurred Kiansky no longer met either the residency or property qualifications for Reeve and became disqualified.

He relies on the fact that when he moved from the Municipality he was the holder of a remainder interest in other real property in the Municipality expectant on the death of his grandmother, Mary Kiansky, who held the life interest. Kiansky argues that pursuant to s. *(*) he retained “the right of being named in the list of electors and of voting” because he, “whether resident in the authority or not”, was “in his own right, at the date of the election, ... (c) an owner of land which is assessed in the latest revised realty assessment roll”. 

The subject land is a quarter section of real property in the Municipality. At all material times Kiansky was recorded in the land titles office in relation to this land as “registered owner of an estate in remainder expectant upon the decease of Mary Kiansky of Vita, Manitoba ...”. Mary Kiansky herself was recorded as “registered owner of a life estate during the term of her natural life ...”.


	Issue:
	The first issue then on the application is whether Kiansky’s remainderman interest is sufficient to classify him as “an owner of land” 

The exact phraseology in s. *(*) is “is, 
in his own right ... an owner of land ...”. These words have to be considered in the 
context of the meaning of “owner” and the nature of the remainder interest

	Held:
	In the result then, for the reasons stated, I hold that Kiansky did not become disqualified as the Municipality has alleged, and at all material times was entitled to be an elector and hold office as Reeve.

	Ratio:
	. The owner of a remainder interest in real property, whose right of possession is deferred until the termination of the preceding life interest, is just as much an owner as someone who has a freehold interest. ... [p. ***]

	Reasons:
	A future interest is an interest in property in which the right to possession or enjoyment of the property is postponed to a future time. Nevertheless, it is a presently existing interest in the property and it is thus part of the total ownership of the property. ... [

An estate is an abstract concept distinct from the land itself. In essence, the word describes the rights a person may have in land for a period of time.

· A remainder interest is a present right, which co-exists with the life estate even though enjoyment and possession of the real property is postponed until termination of the life interest

· Owner is defined as a person who is an owner of a freehold estate in land in a local authority – the person must be the present owner of a freehold estate in land – we need a present interest in land for ownership
· A future interest is an interest in property in which the right to possession or enjoyment of the property is postponed to a future time, it is part of the total ownership of property – the interest is presently existing
· We don’t want to have land in limbo – we want it very clear where land will go


	Notes
	Statutory requirements: 
• Municipal Act: in order to run for office, you have to be an elector
• What is an elector? Local Authorities Election Act (LAE) defines what an elector is o A person qualified to vote at an election of members of a council 
▪ Need to be 18 
▪ An actual resident in the authority and will have been a resident there for a  period of 6 months at the time of the election 
▪ Tenant of land or actual owner of land 
• Who is an owner of land pursuant to the act 
o Someone who is an owner of a freehold estate in land in a local authority 
o Someone who has acquired by purchase under agreement for sale or 
• What’s his present interest? 
o An indefeasibly vested remainder in fee simple 
▪ No contingencies 
▪ He’s life 
▪ Identified 
• What does the court decide? 
o They decide that it’s enough. How do they get there? 
▪ Long history that the land always has to be attached to somebody, and the  way this conveyance is set up, the grandmother gets it for life and then he  
gets it right afterwards (no conditions) 
Seisin 
• Refers to two broad principles: 
o No time in which land is in limbo 
o Want it to be very clear where land is going (lack of clarity could be an abeyance of  seisin)



[bookmark: _Hlk215931061]Court’s Interference with Conveyance:
Courts don’t like to interfere it is within your liberty to convey in the way you please, but they will interfere with issues of:
1. Lack of Clarity
2. Rule against perpetuities
3. Questions of public policy
I. DETAILED CASE SUMMARY
1. Nature of the Application
The Guaranty Trust Company of Canada, executors and trustees of the estate of Dr. James W. McColgan, applied to the High Court of Justice for advice and direction on eight questions regarding the meaning of paragraph III(f) of the will.
All questions turned on one key issue:
What interest did the will give to Mary Kovalchick in the property at 12 Arjay Crescent, Willowdale?
The answer would determine:
· whether she received only a personal licence, or a life estate,
· whether the life estate was determinable or subject to a condition subsequent,
· and whether any condition was void for uncertainty.

2. Background Facts
Relationship Between Testator and Beneficiary
· Mary Kovalchick met Dr. McColgan as a patient in Pennsylvania when she was very young and he was the only doctor in town.
· Over decades, the two became extremely close; she describes him as a “great and good friend.”
· Marriage was discussed but never occurred for religious reasons.
Her Role in His Later Life
Between the 1950s and 1970s:
· She stayed with him in Toronto several times a year, living for weeks at a time.
· She cooked for him, cared for him, supervised household staff, and managed his home.
· He insisted she move permanently after he was diagnosed with cancer, but she could not do so due to her own health.
Her Financial and Health Circumstances
· She suffered from a nervous condition limiting her ability to perform heavy work.
· Her assets consisted of approx. $X in insurance and a small U.S. pension.
· She could not care for a large house without assistance.
The Will
Dr. McColgan died in 1974; his will (1973) included paragraph III(f), providing:
· His home at 12 Arjay Crescent was to be held “as a home for Mary Kovalchick… until her death or until she is not residing therein personally, whichever first occurs.”
· After Mary’s interest ends, Carrie Leftdahl receives the same benefit under identical terms.
· Taxes, insurance, and upkeep were to be paid from a fund set aside by the trustee.
· The house enters the residue once neither woman is entitled to occupancy.
This paragraph is the entire focus of the case.

3. Legal Issues (Framing of Q1)
The first question—what interest Mary receives—breaks down into four sub-issues:
1. Is the interest merely a personal licence?
2. If not, does the will create a determinable life estate or
3. a life estate subject to a condition subsequent?
4. If a condition subsequent, is the condition void for uncertainty, thus leaving an unconditional life estate?
These four sub-issues are the backbone of the court’s analysis.

4. Principles of Will Interpretation
Keith J. emphasizes the classic rule (Perrin v. Morgan):
· The court’s job is to determine the meaning of the words used,
· Based on the language of the will and the surrounding circumstances,
· NOT the testator’s unexpressed intentions.
Also:
· Prior cases are rarely controlling because each will is unique.
This case is thus resolved by textual interpretation, guided (not governed) by authority.

III. ANALYSIS
A. Is Mary’s interest merely a personal licence? → NO
The court finds the will goes far beyond the language of a mere licence.
Reasons:
1. The property is to be held as a “home”, not merely a place she may occupy.
2. The trustee must create and maintain a fund for taxes, insurance, repairs, etc.—
behaviour consistent with a proprietary interest, not a bare permission.
3. The long, intimate relationship and the structure of the will show an intention to give her a substantial, formal interest.
Conclusion:
➡️ Mary receives a life interest, not a licence.

B. Is the life estate determinable or subject to a condition subsequent?
The Difference (Cheshire; Megarry & Wade)
· A determinable life estate ends automatically upon the occurrence of a terminating event that is part of the essence of the grant (e.g., “to A until she marries”).
· A life estate subject to condition subsequent grants a full life estate, but it can be cut short if a separate condition is breached.
Tests:
· If the terminating event is part of the grant itself, → determinable.
· If the terminating event is external to the limitation, → condition subsequent.
Application to the Will
The life estate is expressed as:
“until her death, or until she is not residing therein personally, whichever first occurs…”
The first phrase (“until her death”) defines the duration of the life estate.
The second phrase is:
· added separately,
· not integral to the definition of “life estate,”
· and introduced as an external event that could prematurely end the gift.
Thus:
➡️ The clause “until she is not residing therein personally” is a condition subsequent, not a determinable limitation.

C. Is the condition subsequent void for uncertainty? → YES
The key rule (Lord Cranworth):
A condition is void for uncertainty unless the court can determine from the beginning the precise event that triggers termination.
The condition here—“until she is not residing therein personally”—is problematic.
Why it is uncertain
· Does Mary breach it by temporarily leaving for:
· a long visit?
· hospitalization?
· medical treatment?
· an extended vacation?
· She regularly spent months in Sagamore each year.
· The testator could not have intended forfeiture in such situations.
· There is no clear, objective test for when absence becomes non-residence.
Lord Eldon (Fillingham v. Bromley) warned that “residing” is an ambiguous term.
That ambiguity is fatal to a condition subsequent.
Conclusion:
➡️ The condition subsequent is void for uncertainty.

D. Consequence of Void Condition
A void condition subsequent is simply ignored.
Therefore:
· The life estate remains intact,
· Unconditional,
· And Mary enjoys a full life estate in 12 Arjay Crescent, without obligation to remain in residence.
(Contrast: if it were a determinable life estate, a void limitation would cause the entire gift to fail.)

IV. FINAL DETERMINATION
Answer to Q1:
➡️ Mary Kovalchick takes a full life estate, free of any condition, because the attempted condition subsequent (“until she is not residing therein personally”) is void for uncertainty.
This answer controls the remaining questions in the trustee’s application.


	Re McColgan, 1969, ONSC
Lack of Clarity - Conditions may be voided and the estate will remain, but now in absolute terms, if the conditions are void for uncertainty or inability to apply by the law.


	Facts:
	All the questions propounded to the Court related to the provisions of para. III(f) 
of the will which reads as follows:  
Estates and Future Interests 
. . .. . 
III I GIVE, DEVISE AND BEQUEATH all property of every kind and 
description wherever situate of which I may die possessed or over 
which I may have any power of appointment unto my Trustee upon the 
following trusts: 
(f) To hold my property at ** Arjay Crescent, Willowdale as a home 
for Mary Kovalchick, of Sagamore, Pennsylvania until her death or 
until she is not residing therein personally, whichever shall first occur 
and thereafter to hold such property as a home for Carrie Leftdahl, of 
Plumville, Pennsylvania, until her death or until she is no longer 
residing therein personally, whichever shall first occur, when the said 
property shall fall into and form part of the residue of my estate; while 
such property is held for either of the aforesaid, all taxes, insurance, 
repairs and any other charges necessary for the general upkeep of the 
property shall be paid from a fund sufficient in the opinion of my 
Trustee to cover the same, which I direct it shall set aside upon my 
death and the balance of such fund shall fall into and form part of the 
residue of my estate as soon as the said property is no longer being held 
for either of the aforesaid

The respondent Mary Kovalchick states that 
she first became acquainted with the late Dr. McColgan as his patient in the year 
**** at which time she was ** years of age and Dr. McColgan was the only medical 
practitioner in the Town of Sagamore, Pennsylvania. The respondent and the 
testator became, in her words, “great and good friends which relationship lasted up 
to the date of his death”

*. When the doctor retired to Ontario from Sagamore, Pennsylvania, 
he left me a power of attorney for the purposes of collecting his 
outstanding accounts and otherwise winding up his medical practice 
and, after the said medical practice was wound up, I visited with the 
late Dr. McColgan from **** to **** approximately three or four times 
each year at which time I would live with the doctor at ** Arjay 
Crescent for several weeks at a time.

While I lived with the doctor in Toronto, I devoted myself 
completely to his comfort, well-being and needs and managed his 
home by supervising the housekeeper, day workers and repairmen, 
including the hiring and firing of such workers, attended to marketing 
and nursed the doctor and cooked his meals for him.  
*. In ****, the late Dr. McColgan insisted that I come to Ontario to stay 
with him permanently as he was alone and very sick and he had been 
informed that he had cancer. 
*. My state of health at that time would not permit me to leave 
Sagamore, Pennsylvania for any protracted period in excess of two or 
three months and I was unable to accede to the doctor’s request to come 
to Ontario to live with him permanently.

	Issue:
	*. What estate or interest, if any, in ** Arjay Crescent (hereinafter called the premises) passed to the said Mary Kovalchick under the provisions of the Will?

(a) is the interest of Miss Kovalchick and a fortiori the subsequent 
interest of Carrie Leftdahl upon the termination of the interest of Miss 
Kovalchick, a mere personal licence to use and occupy and enjoy the 
premises, ** Arjay Cres; 
 
(b) if the interest is more than a mere personal licence, does the 
language of the will create a determinable life estate or a life estate 
subject to a condition subsequent; 
(c) if what is intended to be created is a determinable life estate, is the 
language determining such life estate clear and unambiguous, or is it 
the converse rendering the gift void for uncertainty and, 
(d) if what is created on the other hand is a life estate subject to a 
condition subsequent, is the condition void for uncertainty thus leaving 
the life estate free of any condition.

	Held:
	In the result, therefore, Q. * must be answered as follows: a life estate in ** Arjay Cres. passed to Mary Kovalchick free and clear of any condition, the purported condition subsequent being void for uncertainty.

	Ratio:
	

	Reasons:
	Q. *, it seems to me that the language of the will goes far beyond what one would deem appropriate to the creation of a mere personal licence. The obligations placed on the trustees “to hold my property at (sic) ** Arjay Crescent, Willowdale, as a home for MARY KOVALCHICK of Sagamore, Pennsylvania, until her death” and to set aside a fund sufficient to cover the charges referred to in the will are much more consistent in the circumstances peculiar to this will and the persons involved with the intention to create an interest in the property rather than a mere licence. This property is to be held as a “home” not held subject to a mere permission to occupy. The interest created is a life interest.

As already stated, I have come to the conclusion that the interest granted to Miss Kovalchick was a life interest since the words “until her death” are merely another way of expressing the intention that the estate created was to endure for the term of her natural life. The subsequent words in the will “or until she is not residing therein personally, whichever shall first occur” are to my mind “external to the limitation” – “a divided clause from the grant” thus creating an interest upon condition, to adapt the words quoted from Cheshire; and “they mark an event which, if it takes place . . . will defeat an estate already granted”, thus taking effect as a condition as the authors of Megarry and Wade put it.

Then comes the question what is living and residing: occupation is not living and residing: there are many purposes, for which the word inhabitant has been taken to include persons, as inhabitants of places in which they never were. The question comes to this, what it was the testator meant, and whether, unless a clear meaning can be put upon the will, the Court is to take upon itself to say that there has been a forfeiture.

. It cannot be envisioned, for instance, that the testator meant that this respondent should forfeit her rights if she took an extended holiday or was required to enter hospital for treatment although one could certainly say that in those circumstances she was not residing at the house personally. The condition, therefore, fails completely in meeting the test put by Lord Cranworth, i.e., that the “condition must be such that the Court can see from the beginning, precisely and distinctly, upon the happening of what event it was that the preceding vested estate was to determine”.

	Notes:
	The court sometimes will step in however, they often want to keep the estates to their word and not read too much into it

In this case the unclear wording needs clearing up 







Qualified Dispositions
Canada Trust Co. v. Ontario Human Rights Commission, 74 O.R. (2d) 481 (C.A.) 1982
Background and Purpose of Appeal 
	Case concerns the leonard foundation, a scholarship trust created in 1923 by Reuben Wells Leonard. The trust restricted eligibility to: 
	“British Subjects”
	Of the White Race
	-of the Christian religion in its Protestant form 
	-with extensive preferences based on military, clerical, and occupational status.
OHRC argued that the trust violated public policy due to its racial, religious, and gender discriminatory restrictions. The trustee, Canada Trust Co., sought court direction.
The Court of Appeal needed to answer:
1. Do the trusts discriminatory provisions violate public policy?
2. If yes, can the court apply the cy-pres doctrine to preserve the trust general charitable purpose 
2. The Trust Document (its discriminatory content)
The trust deed included explicitly racist and religiously exclusionary recitals:
· The settlor believed the White Race was “best qualified” to advance civilization.
· He wished to promote the Christian religion (Protestant).
· He sought to strengthen the British Empire, insisting that only Christians of white, British parentage should manage or benefit from the trust.
Eligibility for scholarships required being:
· White,
· Protestant,
· British nationality or parentage,
· Not owing allegiance to any foreign power or the Pope.
Women could receive only ¼ of total scholarship funds.
Thus the trust embodied explicit, intentional racial and religious discrimination, not merely historical preference.

3. Public Objections & Rising Complaints (1970s–1980s)
From the 1950s onward—and especially after 1975—the trust became the subject of:
· Press criticism (“A Sorry Anachronism,” “Whites Only Scholarship” etc.)
· Complaints from Human Rights Commissions, universities, churches, and the public
· Universities refusing to process the scholarship because its terms violated their non-discrimination policies
· Internal disagreement within the Foundation’s committee
In 1986, the Ontario Human Rights Commission formally filed a complaint, prompting the trustee to seek a court ruling.
Cy-Pres Doctrine
The Court held:
· The trust was charitable (advancement of education/leadership).
· At creation (1923), the discriminatory terms were not contrary to public policy.
· Over time, however, public policy changed, making the trust’s discriminatory provisions impracticable and contrary to the community’s interests.
A charitable trust does not fail merely because its original terms become illegal or contrary to public policy. Courts must modify it to fulfill the general charitable intention.
Citing National Anti-Vivisection Society v. IRC and academic authorities, the Court affirmed that:
A charitable trust “does not die”; its specific terms may be altered, but its general intention must be preserved through cy-pres.
Thus, the discriminatory clauses were struck, and the trust proceeds remained dedicated to education.
6. Final Disposition
The Court of Appeal ordered:
· All discriminatory recitals and conditions struck out, including restrictions based on:
· race,
· colour,
· creed/religion,
· ethnic origin,
· sex.
· The general charitable purpose (advancement of education/leadership) preserved and carried out cy-pres.
· Preference categories unrelated to discrimination (e.g., children of teachers, clergy, military personnel) allowed to remain.
7. Tarnopolsky J.A. (Concurring)
Tarnopolsky J.A. agreed in the result, adding a more explicit human-rights-based analysis:
· Anti-discrimination is an established public policy in Ontario, grounded in:
· The Ontario Human Rights Code
· Provincial and federal statutes
· The Charter (ss. 15, 27, 28)
· Government race relations policies
· International conventions ratified by Canada
· Discriminatory charitable trusts must be evaluated case-by-case, using an equality analysis (similar to s. 15(2) Charter analysis).
Key point:
Not all restrictions in scholarships are discriminatory; restrictions that ameliorate disadvantage (e.g., scholarships for women, Indigenous students) remain valid.
His concurrence strongly links the outcome to modern human rights norms.

	Canada Trust Co. v Ontario Human Rights Commission

	Facts:
	  In 1923, Reuben Wells Leonard created a charitable trust (Leonard Foundation) to fund educational scholarships.
  The trust required all committee members and scholarship recipients to be:
· White,
· Christian (Protestant),
· British nationality/parentage,
· Not owing allegiance to foreign powers,
· With women limited to 25% of funds.
  Over decades, numerous complaints arose from:
· Universities, Human Rights Commissions, churches, the press, students, and the public.
  In 1986, the Ontario Human Rights Commission filed a complaint.
  Canada Trust Co. applied to court for directions on the trust’s validity.


	Issue:
	1. Do the trust’s racial and religious restrictions violate public policy?
2. If so, can the discriminatory provisions be removed and the trust preserved under the cy-pres doctrine?


	Held:
	1. Yes. The trust’s discriminatory restrictions contravene public policy.
2. Yes. The trust is charitable; its general purpose can be preserved by applying cy-pres to remove all discriminatory provisions.


	Ratio:
	1. Public Policy Rule  a charitable trust that contains terms inconsistent with contemporary public policy—especially where it promotes racial, religious, or general discrimination—is void to the extent of those terms 
2. When a charitable trusts specific terms become illegal, impossible, or contrary to public policy, but a general charitable intent is present, the court must apply cy-pres to reform the trust, not let it fail.

	Reasons:
	1. Charitable trusts are public institutions, and therefore must adhere to public policy norms, such as anti-discrimination
2. The trusts language clearly promotes:
  White racial supremacy,
  Protestant religious superiority,
  Exclusion of entire groups of students and administrators.
3. These values contradict:
         The Ontario Human Rights Code,
  The Canadian Charter of Rights and Freedoms,
  Canadian multicultural values,
  Government race-relations policy,
  International human rights norms.
4. Public policy has evolved significantly since 1923; discrimination of this kind is no longer socially or legally acceptable.
5. Because the trust remains charitable, the court must preserve its general purpose, (education, removing only discriminatory elements 
6. The settlor’s overarching intent—to support education and leadership—can still be fulfilled without racial or religious discrimination.
7. 


	
	



Royal Trust Corp. of Canada v. University of Western Ontario et al., ONSC (Mitchell J.)
1. Nature of the Application
	The trustee, Royal Trust Corporation of Canada, applied to the Ontario Superior Court of justice for advice and direction under:
	Trustee Act
	Charities Accounting Act, and 
	Rules of Civil Procedure.
The questions related to the will of Dr. Victor Hugh Priebe, specifically: 
1. Whether the trustee had discretion to decline distributing funds under clause (d)(ii)(E)
2. Whether the provisions were void for public policy dye to discriminatory criteria
3. If void who is entitled to the funds
4. Whetere there is a general charitable intention allowing the court to apply cy-pres
5. If cy-près applied, how the fund should be administered.
The trustee was neutral, simply seeking direction.
Respondent institutions took no position.
The Public Guardian and Trustee (PGT) actively asked the court to strike clause (d)(ii)(E) as contrary to public policy.
Dr. Priebe left a will containing several charitable purposes under paragraph (d)(ii).
Paragraph (d)(ii)(E) created discriminatory awards and bursaries for:
· “Caucasian (white) male, single, heterosexual” students in scientific studies,
· With specific exclusions (e.g., no intercollegiate athletes, mandatory work history, etc.).
· A separate “Ellen O’Donnel Priebe Memorial Award” for a “single, Caucasian white girl who is not a feminist or lesbian.”
Additional restrictions:
· Must remain single.
· Based partly on ideological beliefs (e.g., must “not be a feminist”).
· Preference for immigrant white female students.
This clause applied only to students attending UWO or—if hardship—the University of Windsor.
Deletion clause
Importantly, paragraph (d)(ii)(G) expressly stated:
· If any qualification is held void for public policy,
· That gift must be deleted entirely,
· “…without prejudice to the remaining provisions of paragraph (d)(ii).”
Thus, the will pre-emptively addressed possible invalidity.
The leading authority is Canada Trust Co. v. Ontario Human Rights Commission, where the Court of Appeal invalidated racially and religiously discriminatory trust provisions.
Key principles drawn from Canada Trust:
1. Each trust must be evaluated case-by-case.
2. Not all restrictions are impermissible—some ameliorate disadvantage and may be valid.
3. Restrictions based on race, gender, and religion that imply inherent superiority/inferiority violate public policy.
Mitchell J. emphasized:
· Dr. Priebe’s clause (d)(ii)(E) is unambiguously discriminatory,
even though he did not expressly state racist or supremacist views as in Canada Trust.
· The discriminatory intent is clear from the language itself (race, gender, marital status, sexual orientation, and ideology).
Holding on Validity
The court had “no hesitation” in declaring (d)(ii)(E):
· Contrary to public policy,
· Discriminatory on the basis of
· race,
· gender,
· marital status,
· sexual orientation,
· and ideological belief,
· Illegal and void.
C. Cy-Près Analysis
Because paragraph (d)(ii)(G) explicitly directs what happens if (d)(ii)(E) is void—
the gift must be deleted entirely—
➡️ Cy-près cannot apply.
The court is bound by the testator’s explicit instruction.
Even though the overall will contains charitable purposes, the specific discriminatory gift is not to be saved or re-written. It must be struck.
Thus:
· There is no general charitable intention within (d)(ii)(E) sufficient to engage cy-près.
· The court must delete the clause.
D. Consequence of Invalidity
Upon striking (d)(ii)(E):
· Funds that would have gone to this provision are reallocated to the other charitable purposes in (d)(ii)(A), (B), (C), (D), and (F).
These provisions remain valid and unaffected.
. Final Answers to the Trustee’s Questions
(a) Does the trustee have discretion not to distribute to (d)(ii)(E)?
➡️ No. There was no discretion to ignore the provision.
(b) Are the provisions void for public policy?
➡️ Yes. Discriminatory provisions based on race, gender, sexual orientation, and marital status are void.
(c) Who is entitled to the funds?
➡️ The other charitable trusts in (d)(ii)(A)–(F).
(d) Is there a general charitable intention permitting cy-près?
➡️ No. The will expressly requires deletion without cy-près.
(e) If cy-près applied, how should funds be administered?
➡️ Not applicable, given the answer to (d).

	Royal Trust Corporation of Canada v. The University of Western Ontario et al

	Facts:
	Dr. Victor Hugh Priebe’s will created various charitable purposes
Clause (d)(ii)(E) established bursaries only for:
  White, Caucasian students,
  male, single, heterosexual,
  with a parallel restrictive clause for a “white girl who is not a feminist or lesbian.”
  Additional ideological, marital, racial, sexual orientation restrictions applied.
  Royal Trust sought direction; the PGT argued the provision violated public policy.
  The will included a deletion clause (d)(ii)(G) requiring invalid gifts to be removed entirely.


	Issue:
	  1, Does the trustee have discretion not to administer (d)(ii)(E)?
  2. Is (d)(ii)(E) void for public policy due to discriminatory restrictions?
  3. If void, where do the funds go?
  4. Is there a general charitable intention permitting cy-près?
  5. If cy-près applies, how should it be implemented?


	Held:
	1.  No discretion to avoid the clause.
  2. Yes. Clause (d)(ii)(E) is void for public policy (race, gender, marital status, sexual orientation, ideology).
  3. Funds go to the other charitable purposes in (d)(ii).
  4. No general charitable intention—cy-près cannot apply.


	Ratio:
	Discriminatory trust conditions based on race, gender, marital status, sexual orientation, or ideological belief violate public policy and are void.
Where a will expressly provides for deletion of a discriminatory provision, courts must follow that instruction and cannot apply cy-pres to save the gift

	Reasons:
	The clause is directly analogous to Canada Trust Co. v. Ontario Human Rights Commission, which invalidated discriminatory scholarship conditions.
  Restrictions in (d)(ii)(E) constitute impermissible discrimination and conflict with fundamental public policy values (equality, dignity, anti-discrimination).
  Although a settlor has freedom of testamentary disposition, this freedom is not absolute, especially in charitable trusts.
  The testator anticipated the illegality of these restrictions and provided an explicit direction requiring deletion, thereby foreclosing the court’s cy-près jurisdiction.
  Therefore, the clause must be struck, and funds redirected to the remaining valid charitable purposes.


	
	



Spence v. BMO Trust Company, 2016 ONCA 196
I. DETAILED CASE SUMMARY
1. Overview of the Appeal
This case asks two new, foundational questions in Canadian estates law:
1. May a court strike down an otherwise clear, unconditional bequest in a private will because a disappointed heir alleges the testator acted with a discriminatory motive?
2. Is extrinsic evidence of the testator’s racist motive admissible to prove that the will violates public policy?
The Court of Appeal’s answer to both was no.
This case is a major reaffirmation of testamentary freedom, and a limitation on the public policy doctrine in estates.

2. Background Facts
Parties
· Eric Spence, Jamaican-born, lived in Ontario until his death in 2013.
· Two adult daughters: Verolin (respondent) and Donna.
· Eric and Verolin lived together for years and had a positive relationship until 2002.
Estrangement
According to Verolin:
· In 2002, Eric broke off their relationship when she became pregnant with a child fathered by a white man.
· Eric allegedly told her he was “ashamed” and would not allow “a white man’s child” in his home.
Eric never met his grandson, A.S.
These allegations are entirely based on extrinsic evidence: affidavits from Verolin and a family friend/caregiver (Imogene).

3. The Will (2010)
Eric’s will (2010):
· Leaves his jewellery to Donna’s sons.
· Leaves personal effects to Donna (if Norma predeceased him).
· Leaves the residue equally to Donna and her sons.
· Names a cousin as remainder beneficiary.
· Explicitly excludes Verolin, stating in clause 5(h):
“I specifically bequeath nothing to my daughter, Verolin,
as she has had no communication with me for several years
and has shown no interest in me as a father.”
No conditions, no discriminatory terms, and no charitable trust.
This is an unconditional private disposition.

4. The Litigation
Verolin did not challenge probate.
Instead, she sought:
· A declaration that the will was void because it was motivated by racial discrimination.
· An intestacy order, which would give her half the estate.
· Leave for a dependants’ support claim (SLRA).
She relied entirely on extrinsic evidence of Eric’s private racist motive.

5. Application Judge’s Ruling (Set Aside the Entire Will)
The application judge:
· Acknowledged the will does not offend public policy on its face.
· BUT accepted the extrinsic evidence of racist motive.
· Held the will was driven by a “clearly stated racist principle”.
· Set aside the entire will for public policy reasons.
· Declared intestacy, giving Verolin half the estate.
· Effectively disinherited Donna’s children who were named beneficiaries.

6. Court of Appeal: Central Analytical Framework
The Court of Appeal (Cronk J.A.) reversed entirely, highlighting three foundational points:
A. Testamentary Freedom Is Fundamental
A testator is free to dispose of property however they choose—
even for distasteful or discriminatory reasons, unless limited by legislation or public policy exceptions.
Key principles:
· Ontario has no legal duty for a parent to leave anything to an adult, independent child.
· Courts only interfere when:
· legislation requires it (e.g., dependants’ relief), or
· conditions in the will require illegal or discriminatory conduct.
“Offensive motives” are not enough.

B. This Is Not a Charitable Trust Case (Distinguishing Canada Trust)
The Court drew a sharp boundary between:
· Private gifts (protected by testamentary freedom), and
· Charitable trusts or public trusts (subject to public policy, equality norms).
In Canada Trust, the trust instrument itself required racist and sexist discriminatory conduct by administrators in a public charitable context.
In Spence, the will:
· Contains no discriminatory terms.
· Creates no public trust, and
· Requires no discriminatory acts for beneficiaries to inherit.
Therefore Canada Trust does not apply.

C. Public Policy Cannot Be Used to Police a Testator’s Private Motives
The Court held:
· Courts cannot void unconditional private bequests based on third-party evidence of the testator’s alleged racist motive.
· Doing so would “materially and unwarrantedly expand” public policy doctrine.
· It would turn courts into general supervisors of moral propriety in private inheritance—impermissible in Canadian law.

7. The Court’s Analysis of Public Policy Doctrine
A. The doctrine applies in very narrow situations
Examples where public policy voids conditional gifts:
· Conditions requiring:
· racial or religious discrimination by trustees,
· restraint of marriage,
· criminal acts,
· alienation of parental duties,
· coercing religious change.
The key feature:
The condition forces illegal or discriminatory conduct.
But here:
· There is no condition.
· No forced discriminatory conduct.
· No public trust or public impact.
B. Private discriminatory motives remain protected by testamentary freedom
Even if Eric had expressly stated:
“I disinherit Verolin because she had a child with a white man”
—this would still be valid, because the bequest is:
· private,
· unconditional,
· imposes no illegal conduct,
· not a charitable trust.
This point is crucial.

8. Distinguishing McCorkill (NBQB)
The Court distinguished McCorkill v. McCorkill Estate:
· In McCorkill, the residual bequest funded a neo-Nazi hate organization, facilitating criminal activity (hate propaganda).
· That made the beneficiary itself illegal/unworthy, and implementation of the gift would violate criminal/human rights law.
In Spence:
· Donna and her sons are ordinary, lawful private beneficiaries.
· There is no illegal organization, no hate activity, no criminal facilitation.
Thus McCorkill is inapplicable.

9. Extrinsic Evidence Is Inadmissible
The Court reaffirmed Rondel v. Robinson Estate:
· Extrinsic evidence is not admissible to show a testator’s motive or intent behind an unambiguous, unconditional disposition.
· Extrinsic evidence is only admissible to interpret ambiguous language or solve construction problems.
Here the will was clear.
Thus the affidavits alleging racism were inadmissible and should not have been considered.

10. Result
The Court of Appeal:
· Allowed the appeal.
· Restored the will in its entirety.
· Held the public policy doctrine did not apply.
· Held the extrinsic evidence of racist motive was inadmissible.
· Reaffirmed the robust principle of testamentary freedom, even when the testator’s motives are unpleasant.
· estates.

	Spence v. BMO Trust Company

	Facts:
	  Eric Spence executed a 2010 will disinheriting his daughter Verolin, leaving the residue to Donna and her sons.
  The will stated he left nothing to Verolin because she had not communicated with him for years.
  Verolin alleged via extrinsic evidence that Eric cut her off because her child’s father was white.
  She sought to invalidate the will as contrary to public policy.


	Issue:
	1.  Can a court invalidate an unambiguous, unconditional private bequest because of an alleged racist motive?
2.  Is extrinsic evidence of such motive admissible?


	Held:
	1. No. Courts cannot void a private, unconditional bequest on public policy grounds merely because the testator allegedly acted with discriminatory motives.
2. No. Extrinsic evidence of motive is inadmissible when the will’s terms are unambiguous.
The appeal was allowed; the will was restored.


	Ratio:
	1. Testamentary freedom allows a testator to dispose of property as he wishes, even for discriminatory or repugnant reasons, unless:
· legislation imposes a duty, or
· a condition in the will requires conduct contrary to law or public policy.
2. Public policy can void a testamentary provision only when the will itself contains conditions that require illegal, discriminatory, or harmful conduct, or when the beneficiary is an illegal/hate entity.
3. Courts cannot admit extrinsic evidence to determine a testator’s motive behind an unambiguous disposition.


	Reasons:
	· Ontario law imposes no obligation on a parent to provide for an adult independent child.
· The will is clear and unconditional; nothing in it violates public policy.
· The discriminatory motive alleged is private, and courts cannot police private preferences absent statutory authority.
· The public policy doctrine applies mainly to:
· charitable trusts with public impact
· wills that require unlawful or discriminatory action
· Canada Trust involved public charitable trusts—not private gifts.
· McCorkill involved an illegal hate organization—not private individuals.
· Allowing the application judge’s approach would create a “vast, unwarranted expansion” of public policy review and undermine testamentary freedom.
· Extrinsic evidence cannot be used to contradict a clear will.
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