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· “Floating world” – a term that could be given to the regulation of international business transactions 
· In most cases in domestic law, the law applicable will be known in advance as will the court and the fact of attornment to jurisdiction
· In IBT, however, that can never be presumed unless parties to a deal have made those choices in advance, and so they “float” and need to be “tied down”
· How we get rid of the typical assumptions we have in a domestic contracting situation 
· E.g., mailbox rule – rule of contract formation under the common law
· The mail box rule does not exist in some other jurisdictions like Italy
· Deems an offer to be accepted upon dispatch of the offer, not receipt by the offeror
· IBT is distinct from international trade – international trade today usually encompasses treaty-based systems of free trade such as the WTO or the United States-Mexico-Canada Agreement (USMCA)
· These treaties have created self-contained regimes of international law with their own rules and systems of dispute settlement 
· With few exceptions, these regimes do not apply directly to individual conduct whereas IBTs do apply to private transactions
· IBT is also different from international commercial litigation in the sense that what we are principally concerned with here is “business”, or the arrangement of transactions in a pro-active and positive way
· Focus on structuring an international transaction rather than what happens when a transaction goes wrong and litigation is resorted to – idea is to stay out of court
· International trade better conforms to long prevalent and deeply rooted beliefs in the essentially state-centred nature of the international system 
· A belief that has persisted since the time of the Treaty of Westphalia of 1648
· Now more accurate to see international trading relations in non-state terms
· IBT is fluid – one aspect of this fluidity is choice
· In most countries, parties will have the option of choosing the system of law they want to govern their transaction, the method of dispute settlement, and the jurisdiction they will attorn to
· Lots of deference to party autonomy 
· Look after their interests by setting up an international transaction according to their choices and most courts will (presumptively) respect those choices
· Dates in Tunisia case study
· First step might be to look for wholesale vendors of dates in Tunisia
· You might also look at a trade show or a food show where vendors from around the world come to massive trade shows in New York or San Fransico or Frankfurt
· Purchasing agents from large supermarkets go to these to get a sense of what is in the market or get a sense of new products
· Vendors from around the world come to promote their product
· Need to think about how you get the best price from the wholesale date producers in Tunisia 
· Also need to think about how you can transport those dates from Tunisia to your warehouse in Canada
· May need to be sensitive to cultural differences
· May need to consider food regulations that are attached to either their import or consumption – e.g., do they have to be treated in some way? 
· Need to consider what legal system or law is going to govern the transaction 
· Terms of finance – price is important but what are the payment terms? (currency?)
· Where do disputes between the parties end up? Canadian court? Arbitrator? 
· Who bears the risk of the cargo being damages upon delivery?
· No contract is exhaustive – risk is ever-present in international business
· Need to do their best to agree to the apportionment of liabilities and need to do this ab initio (upon signing the contract)
· First contract to think about is a contract of sale
· Second contract to think about is a contract for finance 
· Third contract to be concerned about is a contract of transport
· Once all three contracts are worked out, the fourth contract to be concerned about is a contract of insurance to cover defaults in any one of the other three contracts
· Most important transaction to be understood is the international sale of goods with its four independent (but related) contracts:
· The contract of purchase and sale
· The bill of lading
· Transportation contract to carry the goods from the seller to the buyer
· Subject to a distinct regime for the limitation of carrier liability
· The insurance contract
· Insure the goods against damage
· The letter of credit
· Customary for the buyer to arrange financing through a bank in the form of a letter of credit opened in favour of the seller
· Standard financial instrument concluded between the purchaser and a bank in favour of a third party (usually the seller)
· Such contracts are subject to different laws – thus, attempts were made to provide a uniform international law on sales, which is now embodied in the United Nations Convention on Contracts for the International Sale of Goods (CISG)
· There is a respect for private ordering in this area of law
· Respects what the parties agreed to because they are the best judges of what their own interests might be 
· There are also international regimes that are additional to the contracting
· E.g., United Nations Conference on International Trade Law
· UNIDROIT
· Dunlop v Selfridges (third parties cannot be subject to conditions of a contract they did not enter into) and London Drugs v Kuehne & Nagel (sets out the test for employees being party to a contract made by their employer)
· Concept of privity and the principled exception to privity – important for international business transactions (IBT often involves the joint effort of many parties)
International Business and the Canadian Economy
· Course about transactions between private parties in different jurisdictions
· Recently been fashionable to speak of the global economy as “decoupling”
· Western efforts at localizing production through “onshoring” or “friend shoring” are being pursued as risk management strategies to reduce dependence on Chinese inputs
· However, full decoupling from OECD countries is impractical and difficult to implement given China’s deep integration with the global economy
· Despite recent changes in global trading patterns, Canada remains a trading nation
[bookmark: _Toc216382402]Stephen Poloz, former Chief Economist for Export Development Corporation – 3 dimensions of Globalization:
· Globalization has three separate dimensions
· First – globalization of sales 
· It has always made sense for companies to grow their business by expanding sales into more countries, thereby increasing revenues and diversifying risk
· Second – globalization of production
· Most manufactured products are really a collection of products, only a subset of which represent the true strengths of the company
· Outsourcing some of the low-productivity parts to increase profitability of the company is a good way to boost productivity and margins
· When that outsourcing goes to companies in other countries, a global supply chain is created
· Third – globalization of distribution
· For some businesses, making the product domestically and then shipping it abroad simply won’t work
· A local presence may be the key to sales, and often greatly facilitates delivery and follow-up service
· In comparable legal systems, Canadian companies operating abroad will need skilled legal and financial advice, as will the foreign companies that seek to do business in Canada
[bookmark: _Toc216382403]What is IBT? – Part 1 (Sept. 9th)
· IBT involves contracting across international boundaries
· Individuals governed by different systems of law enter into business relations with one another
· Because of their relationship, parties can face the potential for conflicts of law
· These conflicts must be resolved by certain choices that the parties make
· Choice of law
· Will have to choose a single body of law to cover their transaction – need to make an affirmative choice 
· Choice of forum
· Need to make a choice of the mechanism used to solve disputes between parties – separate from the choice of law
· Choice of forum might be the courts of England but the choice of law might be German law (can be diverse)
· Choice/attornment to jurisdiction
· Affirmative declaration that you will agree to attorn to the jurisdiction for the purposes of dispute settlement and the satisfaction of obligations
· Indication by the parties or a party that they agree to be bound by the jurisdiction of the court – no question about them being coercively drawn into the jurisdiction
· Might become a problem if third parties are involved
· Requirements of legal systems in different jurisdictions may differ – may be difficult to fuse these two systems
· In making their choices, the parties will tie-down the transaction to a single jurisdiction or to a single set of rules that they can abide by
· Like a dirigible, the contract will be “moored” (i.e. connected) to the ground in some way
· Because of the need to choose, courts attempt to respect those choices and honour the private ordering that the parties (and third parties) agree to
· Respect for personal or party autonomy in IBT – not always visible in other areas of law
· Respect for private ordering – different from autonomy
· Private ordering – parties govern the way they set up rules, procedures, etc.
· Parties have their own interests and they are the best judges of that interest – there is an efficiency aspect to this
· Still, the parties will not always be successful in their choices
· Private choices aren’t always honoured by courts – may arise for different reasons
· Parties fail to make a choice or may overlook some eventuality
· The choice made may violate some mandatory law (ex: criminal law) or minimum standard (ex: taxation)
· If there is an effort to subvert tax law by the way of structuring the transaction in a way that is favourable to avoid taxes, this may appear questionable and the courts may step back from applying the choices the parties have made
· The choice made is somehow repugnant to the proper law because it is inequitable or because it violates the expectations of third parties (ex: failure to cover intermediaries performing the contract with a limitation of liability clause)
· Might be unequitable, unconscionable, or violates expectations of third parties that are drawn into the transaction (often because they perform the transaction)
· A recurrent theme in IBT is risk – “stuff happens” and parties have to be prepared for it
· Parties to an international transaction may agree to:
· Allocate risks before they occur ex ante (i.e. beforehand)
· Limit liability after they happen ex post (i.e. after the fact)
· Limitation of liability clauses (remember Tercon from contracts)
· Nevertheless, in almost every transaction, there will be some residual risk the parties will not be able to allocate or limit
· Residual risk points to the need for:
· Insurance – cover additional unforeseen events
· Market information (diplomatic representation, export development assistance, Chamber of Commerce, banks, law firms, market intelligence)
· Actors may want to be plugged in to the markets 
· May need to shoulder the damage that takes place because there is no other way to address the damage
· Law of IBT arises at the intersection of public international law and private international law
· Public international law – law of relations between states and certain aspects of their relations with individuals
· Composed of:
· Treaties 
· Customary international law
· General principles 
· Soft law
· Private international law (often referred to as “conflict of laws”) – the body of law that governs the choice of law applicable when there are conflicts in the domestic law of different nations related to private transactions
· Deals with a variety of topics like contracts, marriage and divorce, jurisdiction, recognition of judgements, child adoption and abduction, etc.
· Traditionally, IBT has been regarded as “unsexy” 
· Reflects selfish motives of the parties rather than higher values often associated with public international law 
· Also deals with many under-the-hood issues (ex: contracting, property, risk, insurance, corporate form) that many lawyers are unfamiliar with and prefer to avoid
· Due to private choice, no one treaty or set of rules apply 
· Confusion is exacerbated by the practice of throwing in discussion of public law organizations (like the WTO or UNCITRAL) that may be of little or no interest to private actors engaged in IBT
[bookmark: _Toc216382404]The Sale of Goods: “Four-in-One”
· International sales gives rise to insecurity because the parties do not know each other – need to rely on trusted third parties to help shoulder some of the risks that may arise
· Typically, international sale is going to involve four inter-related contracts:
· A contract for the purchase and sale of goods
· A contract of finance
· A contract of transport
· A contract of insurance
· Distinctive international regimes come into existence to standardize contracting and minimize risk associated with each type of contract
· Some of these regimes are promulgated by international organizes (Hague-Visby Rules), by quasi-governmental organizations (i.e. Codex Alimentarius), or are entirely private (INCOTERMS)
· Open account for financing
· Vendor in another jurisdiction might be willing to let their product go without immediate payment – open account
· Possibility for a letter of credit – intermediary possibility
· Possibility of paying up front and getting a loan from a third party or another lender
· Buyer provides cash in advance
· Entity like Loblaws is powerful enough to command almost any conditions it wants – rare that they will put money up in advance like this
· Open account (seller takes all the risk) at one end of the spectrum vs. cash in advance at the other end where the buyer takes all the risk
· Intermediate – letter of credit (financial instrument that allows for the release of payment upon the satisfaction of certain conditions)
· Conditions might be that you want proof that the vendor provided a percentage or all of the goods where control over the product has left the control of the vendor
· Transport document is good evidence that the goods are on the way and beyond the control of the vendor
· In a Canadian domestic sale, provincial Sales of Goods Act were developed to regulate the sale of goods where no contract explicitly exists
· Intent is to provide a basic set of rules applicable when selling goods within Canada – regulations provide general rules to govern transactions
· Businesses and individuals are allowed to contract out of regulations of the Sale of Goods Act but in most cases, must do so explicitly
· In an international sale, foreign parties may be unfamiliar with Canadian sale of goods legislation and may demand application either of their own home legislation or a neutral body of law
· One such neutral body of law the parties may agree to is the UN Convention on Contracts for the International Sale of Goods (CISG)
· A particular sale of goods can be between two entities of the same size in which negotiating power is relatively even 
· Parties may agree to “split the difference” on many issues in the contract
· A particular sale can be between two entities of different strengths where negotiating power is uneven – buyer or seller may have greater heft
· May be able to demand terms favourable to them
· A sale of goods contract will often be regarded as the “mother/parent contract” and will regulate/refer to the need for other subsidiary contracts to govern specific issues:
· Finance
· Transport
· Insurance
· When the contract involves long-term supply (i.e. supply over an interval of time) parties may instead agree to an “umbrella” contract setting out general incidents of their relationship
· Under umbrella contract that specific transactions are then agreed and contracted for overtime
· Payment is almost always a problem for international sale of goods
· Traders want to tie-up the least amount of capital in a transaction as possible
· Because cash is tight, they may have no option but to seek financing which may impose its own terms on the sales as a condition of extending credit
· Every business wants to be able to conduct its affairs with maximum efficiency either by:
· Getting goods on credit (usually the buyer)
· Receiving payment in advance (usually the seller)
· Over time, standard ways of payment have been developed – three most common methods of payment which may be incorporated into the contract are:
· Open account
· Seller ships the goods together with the requisite documents to the buyer and the goods are shipped before payment is due – involves risk of rejection by the buyer
· Cash in advance
· Buyer transmits funds to the seller in advance of shipment
· This option is sometimes used where the seller has significant start-up costs or where the goods have to be specially tailored
· This option involves some risk to the buyer, who effectively “fronts” the money for the sale – cash may be held by a third party or subject to an escrow (i.e. a legal arrangement in which money or property are held by a third party until some condition is met)
· Letter of credit
· A written commitment by a bank on behalf of the buyer that, upon satisfaction of certain terms by the seller, the buyer’s bank will pay invoices of the seller
· A letter of credit can sometimes involve the interposition of the seller’s bank to “confirm” the credit, thereby giving further assurance to the seller that payment will occur
· By definition, an international sale of goods involves transit of goods across international frontiers
· Will require shipping either by ocean carrier, rail, or road (or a combination)
· In conveying the goods, two distinct issues must be addressed:
· Transfer of ownership (legal)
· Delivery of the goods (physical)
· Transfer of title or proof of ownership is a legal matter – governed by the law of the contract or as agreed between the parties
· Timing of transfer is important since it determines when the buyer may lose the opportunity to reject the goods and when the seller can sue for the unpaid purchase price
· Typically dealt with in the contract of the sale of the goods
· However, incidents of the contract of transport may inform a decision as to when title passes if the parties have failed to make this clear in the sale of goods contract
· Parties must agree as to the point at which risk of loss of goods is conveyed between seller and buyer – might be different from the point at which transfer of ownership passes
· To standardize the regulation of risk of loss issues, the International Chamber of Commerce (ICC) has developed the International Commercial Terms (INCOTERMS) (current version is INCOTERMS 2020)
· INCOTERMS helps standardize transactions by covering:
· Seller’s obligations to place the goods at the disposal of the buyer or deliver them to a destination
· The distribution of risk at various stages of production, carriage, and delivery
· Specify who bears the obligation for securing export and import permits and customs clearance
· The buyer’s obligation to take delivery and acknowledge that the seller’s obligations are at an end
· Particular INCOTERM chosen term will depend on a range of factors and negotiations between the parties
· Four in one: the contract of insurance
· To address any risks and to extend credit for a transaction, banks often require an insurance contract – will cover specified portion of the value of the goods
· In addition, parties may seek additional insurance coverage to address certain specific risks:
· Credit insurance – insurance in the event of non-payment by customers (i.e. buyers)
· Performance insurance – insurance in the event of a failure to deliver goods or perform a service (i.e. sellers)
· Since IBTs tend to be larger than domestic ones (on average), there is a presumption that actors engaging in them are sophisticated players
· Behind this sophistication is an assumption that parties already understand/appreciate the risks that could arise
· IBT combines hard and soft law
· Hard law – law that is binding and may be enforced
· Soft law – quasi-legal instruments like recommendations or guidelines which don’t have legally binding force, or whose binding force is weaker than the binding force of traditional law
· Attractive in IBT because:
· They reflect private ordering
· Are applied by courts in default of binding standards that may not exist otherwise
· Courts often make assumptions about actors in IBTs that project onto those actors certain identities, values, and statuses that are not necessarily true – soft law helps counter these damaging assumptions
Hard and Soft Law in the International Commercial Environment
· Beyond domestic borders, no law presumptively applied (traditionally) except where a government entered into an agreement, known as a “treaty”, with another government
· Positivism was a less compelling explanation for international relations when governments had to try to regulate beyond their territories to areas that were not under the sovereignty of any other government
· Most popular alternative theory – natural law
· Essentially holds that certain universal principles such as the equality of states, peaceful behaviour, and non-interference were superior to domestic law and governed all international relations
· Most countries (including Canada) ensured they would remain primate within their domestic jurisdictions by adopting a dualist approach to international
· Recognized that international law was only part of domestic law to the extent that a government had expressly accepted, in most cases ratified and embodied in domestic law, the international rule
· Contrast to the monist systems of law – where international obligations become directly effective in domestic law the moment that a country concludes an international agreement setting out those obligations
· Important distinction between domestic and international law – domestic law is hard law (law with sanctions, or “teeth”), whereas international law is traditionally soft (tending more to cooperative and consensus-building rather than mandatory obligation)
· Dichotomy favourable mainly because until recently, there hasn’t been a real international police
· We have now entered an age of accountability with the proliferation of international courts and tribunals that attempt to try culprits, locate proceeds, and compensate victims
· Constructivism – school of international relations theory which sees law as the mutual construction of agent and structure
· Maintain that actor identities, rather than interests, constitute the core of state behaviour, and that these identities are “shaped and reshaped by action within…structures.”
· In the business realm, constructivism implies that business actors gradually begin to share their conduct around certain commonly accepted norms that may (or may not) have universal acceptance and general enforceability
· Where soft law is particularly evident
· International Chamber of Commerce’s Uniform Customs and Practices for Documentary Credits (UCP) – set of rules on the issuance and use of documentary letters of credit
· UCPs are accepted by Canadian courts as an authoritative statement of rules on banking practice despite the fact that they are not formally part of Canadian law
· Adherence to law will differ greatly based on the particular context and the actors involved
[bookmark: _Toc216382405]Regime Theory: Thomas Franck’s Community and Legitimacy
· Franck is an expert in international law at NYU
· Regime theory – used by political scientists and international legal theorists to describe schools of thought about systems of international behaviour that have emerged largely since 1900
· Prior to that time, the dominant theory of international relations was based on the concept of the balance of power
· Founded on the idea of equilibrium – postulated at least two major powers
· Thomas Franck was interested in why international law seemed to operate without coercion 
· What encouraged countries and actors to behave in a way consistent with international law?
· Q1 – What is the explanation for the force of law that Franck seeks to debunk?
· Traditional view by Austin (professor of jurisprudence in the 1850s)
· Law isn’t law unless attached to a coercive penalty or mechanism
· Q2 – Why is the international legal order special? + Q3 – How do obligations arise in international legal order?
· International law can succeed without direct rules or coercion because an obligation extends from a community and gains legitimacy 
· Q4 – What is a community?
· Idea of community – explains the idea of non-coercive law in international law
· International legal system is a community 
· Franck says the states will comply because of the reciprocity that forms from the community – states will value their reputation and don’t want to lose their status
· Community bestows status – a function of that status is that members of the community have obligations to that community and rights within the community
· Franck’s essential point – that observance of obligation and exercise of rights encourages players to follow it because they recognize there is a value to observe your obligations (parties share something in common and are prepared to protect that commonality)
· At a future point, you will be on the other end of spectrum exercising your right and you expect others to observe their obligations 
· They don’t have any rights without obligations and vice versa
· This is why countries are motivated to comply with international law
· “Treat others as you would want to be treated in the future”
· Q5 – Does the existence of a community ensure justice?
· Non-coercive and countries value the idea of reciprocity
· If they want to enjoy rights, they have to observe their obligations
· Subway car example – contrasted with a community
· In a community, parties have common rights and obligations (things they share)
· Over time, those rights and obligations will be exercised between each other 
· Rules are legitimate because they are validated by everyone 
· Q6 – What is the relationship between community and legitimacy?
· Ideas of legitimacy and justice are not co-extensive

	[bookmark: _Toc216382406]Eastern Power v Azienda, (199) 125 OAC 54 (CA)  place of contract formation for instantaneous communication (fax) is where acceptance received, post-box rule means contract formed where mail is sent (forum non conveniens)

	Facts
	· Parties agreed to build power plant in Italy
· ACEA (in Italy) signed letter of intent and faxed it to EP (in Ontario)
· EP signed letter and faxed it back to ACEA
· Parties unable to conclude joint venture agreement EP brought action to Ontario courts for negligence and breach of contract
· ACEA moved to stay the action on forum non conveniens grounds (a way for parties to ask court to move case to different jurisdiction)
. A court acknowledges that another forum or court where the case might have been brought is a more appropriate venue for a legal case, and transfers the case to such a forum.
. Requires multi-factor analysis including where will the performance of the contract take place, where the evidence is coming from, place of witnesses, place of businesses, where the contract was formed (key factor in this case), and more
· Motion granted and EP appealed

	Issue
	Is contract formed where acceptance is received? Should postal rule apply to fax?
· Was the motions judge correct to stay EP’s action in Ontario on the basis of forum non conveniens?
· Was the motions judge correct to set aside service in Italy of EP’s statement of claim?
· Was the motions judge correct to award ACEA costs of the motion fixed at $44,000?

	Ratio
	· The post-box rule does not apply to instantaneous forms of communication such as faxes or telephones
· With these forms of communication, the contract is not formed until the acceptance has been communicated to the offeror

	Reasoning
	MacPherson JA
· In cases of instantaneous communication reasons for the PBA rule do not apply because of commercial expedience – the time lag is no longer there
· General rule of contract and conflicts of law is that contract is made in location where offeror receives notification of offeree’s acceptance
· But there is postal acceptance rule when contracts are concluded by post → the place of mailing the acceptance is to be treated as place where contract was made
· Fax is instantaneous communication should follow general rule of contract formation
· So contract was formed in Italy

	Holding
	Appeal dismissed – contract was formed when the acceptance was received in Italy.



[bookmark: _Toc216382407]What is IBT? – Part 2 (Sept. 11th)
· The great diversity of commercial behaviour today means that even small-scale business operations can involve dealings with international elements
· Most distinctive features of an IBT are that:
· Some events occur outside of Canada
· Canadian law may not apply
· Any dispute arising from a transaction may be settled by a foreign court
· A buyer will be more concerned than usual about receiving quality goods and services if they are sourced from a foreign supplier the buyer has never met
· Seller will likewise be concerned about receiving payment in a suitable currency if it exports its products on credit
· International litigation involves a great deal of time, expense, and uncertainty
[bookmark: _Toc216382408]Questions from Dan Ciuriak
· What is Ciuriak’s principal point about Canadian diplomatic representation abroad?
· If your Canadian client is seeking to do new business in a foreign jurisdiction, where would you advise them to look for foreign market expertise?
· Trade commissioners
· Good first point of contact is the embassy but trade commissioners can be a useful source of market intelligence
· A local Chamber of Commerce is another good place to look – they have their eyes on who are the major players in business
· Will know bankers, lawyers, politicians and the political structure, people involved in custom issues, etc. 
· Important place to come upon these individuals to help you plug into the local market
· Industry associations – get plugged into the industry if you are doing business
· You may need to make submissions to government on certain projected legislation 
· Private market intelligence and advisors
· What sorts of approaches does Ciuriak suggest can be made to a foreign market?
· Look at big players in the market and analyze the market (is it competitive? Are there gaps in the market?)
· Main point from the article – high level of diplomatic representation (like an embassy) in a destination’s market country will materially increase Canada’s exports to that country 
· You get diminishing returns from that
· Embassies are important for the country’s commercial interests
· Consulates and honorary consulates are typically well-established business people who undertake to represent the business interests of a country where there is otherwise no formal representation of that country
· If you have representatives on the ground, you can exercise the country’s interests more formally and extensively
· Carney is looking to diversity its trading partners in response to Donald Trump’s global trade war
· Looking to have an austerity economic budget this fall
· US is also cutting back on its own diplomatic personnel in foreign countries
[bookmark: _Toc216382409]IBT – Law of “Bits and Pieces”
· IBT are distinct from domestic transactions
· In a domestic transaction, they are covered by the law of a single country and any disputes are resolved by domestic courts
· This cannot be assumed in IBT
· Aspects of the transaction may be governed by multiple legal systems
· Domestic law – law that applies within a particular geographical area
· Every country has its own domestic law
· Domestic law governs the legal relations of parties within a given country
· International law governs legal relations between governments, and increasingly, between actors beyond the state
· International law – traditionally governed relations between countries (sometimes referred to as public international law)
· Public international law is typically concerned with international relations, the recognition of countries by each other, nationality, and intergovernmental dispute settlement
· A subset of public international law, known as private international law, is used to determine which laws apply to private transactions that contain elements from more than one jurisdiction
· Can specify which system of law they want to govern their transaction – helps to remove doubt about which law will apply
· Domestic law is plenary but may be subject to international law:
· Where certain fundamental norms (i.e. like human rights) are involved
· In Canadian law (a hybrid approach is taken):
· Most treaties must be implemented to have domestic effect (dualism)
· Customary international law is said to apply directly in Canadian domestic law (monism)
· Countries might implement international law into domestic law
· Canada takes a hybrid approach – most treaties must be implemented to have a domestic effect (dualism)
· Customary international law is said to apply directly in Canadian domestic law (monism)
· To minimize conflict between domestic and international law, courts in many countries observe a presumption of consistency between domestic and international law
· No single body of international law – a law of bits and pieces
· No single international commercial code (like the UCC in the US or the Commercial Code in France) and there is no single international commercial tribunal
· Gap-filling – as a result, international business law is heavily coloured by tribunals’ knowledge of domestic law, which serves to fill the gaps 
· Evidence of a “homeward trend”
· In most countries, domestic and international law are considered to be separate – recognizes the fact that national interest sometimes requires a government to act differently abroad than it might at home
· Many countries, including Canada, hold the view that international law usually applies domestically only to the extent that it is adopted by the legislature
· If domestic and international law conflict, in Canada, domestic law will normally prevail, although it is possible for the federal government to be held responsible for international agreements it has signed but failed to implement
· Canadian courts often interpret domestic law in a way that minimizes any conflict with international law
[bookmark: _Toc216382410]Dilemma of IBT
· International law is far from comprehensive
· Although much progress has been made in codifying private international law recently, there remain many fields in which it is essentially incomplete
· E.g. – there is no single international commercial code covering all private transactions in the same way that the provincial Sale of Goods legislation covers sales in a number of Canadian provinces
· There are some international documents, such as the United Nations Convention on Contracts for the International Sale of Goods (CISG), that provide neutral sets of rules which either apply by default or at the election of the parties
· While Canada is a signatory to the CISG (along with more than 60 other countries), the CISG is only mandatory where provincial legislation makes it so or where parties choose to adopt it
· In practice, it rarely applies because the convention is relatively new and most businesspeople decide to exclude its operation
· Instead, will often agree to use rules provided by a specified domestic system of law
· Parties must “localize” their transactions by making a choice of law, choice of forum, and attorning to a single jurisdiction
· There is a lack of any court of general jurisdiction for international commercial cases
· The International Court of Justice in The Hague has jurisdiction only over disputes between countries
· Other international tribunals exist, such as WTO dispute settlement and the Court of Justice of the European Community – often limited to hearing disputes between governments as well 
· There are three main ways for parties seeking to resolve disputes arising from an IBT:
· When creating their contract, they simply assume that their transaction will be performed without problems and hope for the best – as a matter of risk management, this is the worst possible strategy
· Parties may choose not only the system of law, but also the forum
· Forum – term given to courts of a particular jurisdiction, or to that jurisdiction itself
· Consequently, if a dispute does arise, the parties will have a good idea where they should turn to resolve their case
· Instead of (or in addition to) referring any disputes to a particular set of courts, the parties can agree to submit their disagreements to an arbitrator
· Arbitration – process by which a neutral third person (arbitrator) imposes a decision on the parties
· Arbitrator’s decision can later be judicially enforced
· Efforts to develop a single body of transnational law which all traders are presumptively covered by (law merchant or lex mercatoria)
· May take the form of:
· Treaties introducing a single new order (ex: Cape Town Convention on Mobile Equipment (2001))
· Model laws that harmonize activity by providing keystone texts (UNCITRAL MLETR (2017))
· Principles (UN Guiding Principles on Human Rights (2011))
· Cape Town Convention on Mobile Equipment (2001)
· International treaty that provides a standardized legal framework for the financing and leasing of high-value mobile assets
· Goal of the treaty – reduce risk for creditors and facilitate financing by creating a uniform system for registering, prioritizing, and enforcing security interests in specific types of mobile equipment
· lowers borrowing costs for debtors and promotes international transactions involving these assets
· The convention:
· Establishes a new legal concept known as an “international interest”, which is distinct from domestic interests
· This interest can be created through a security agreement, a title reservation agreement (conditional sale), or leasing agreement
· Establishes a central, electronic International Registry to record these interests, establishing a system of priorities and providing notice to other parties globally
· Canada has been party since 2012
· Example of a single body of law created internationally to create opportunity for the law merchant
· Another example of a way a law merchant is created is a model law 
· UNCITRAL MLETR (2017)
· To promote the use of electronic transferable records (ETR) in 2017 UNCITRAL adopted a Model Law on Electronic Transferrable Records (MLETR)
· A “transferrable record” is a document that can transfer property, like a bill of lading
· MLETR aims to facilitate legal recognition, and therefore use, of electronic transferrable records internationally
· The MLETR:
· Defines what an electronic transferable record (ETR) is 
· What constitutes “control” and “transfer of control” with respect to an ETR
· What a “reliable method” of establishing both control and transfer of control is
· Model law sets out what other countries have to abide by and ensures transfer of documents (or property) works properly 
· Can take pieces of model law and implement it in domestic law (you don’t have to take the whole of a model law)
· Canada has not yet implemented MLETR – not all provinces are on board yet
· Documents of title must still be transferred in their original paper form
· Third way of devising a law merchant is to identify guiding principles
· UN Guiding Principles on Business and Human Rights (2011)
· 31 principles endorsed by UN Human Rights Council to implement the “Protect, Respect and Remedy” framework
· UNGPs provide the global standard for preventing and addressing human rights impacts from business activities, operating through three pillars:
· The State duty to protect
· The corporate responsibility to respect, and
· Access to remedy
· UNPGs clarify responsibilities for both governments and companies, mandating that states protect against abuses by businesses and that companies avoid infringing on human rights through due diligence and provide effective remedies for impacts
[bookmark: _Toc216382411]The Law Merchant – Lex Mercatoria
· Efforts to develop a single body of law covering all traders arose in northern Europe during the Middle Ages in the Hanseatic League – became known as the lex mercatoria
· Traditional way in which issues identified above were dealt with was through the development of a single body of law which all traders were presumptively covered by
· Accepted by courts as a body of law of settled practice – later known as the Law Merchant following widespread usage of Latin in Europe in the Middle Ages
· The Law Merchant was administered by specialized courts that existed in major trading centres and ensured that traders were effectively insulated from meddling by domestic jurisdictions
· Most of these were staffed by respected traders who knew the practice of the trade they were adjudicating over from experience
· Advantage of this special jurisdiction was that trade generally increased because traders could be certain of the legal regime they would encounter in foreign ports, and there were many potential spin-offs besides (increased use of warehousing and other ancillary services, steady supplies, increased tax revenue, etc.)
· One notable feature – ability of the merchant courts to render justice speedily, with informal procedural rules
· In the case of perishable goods, this need was entirely understandable
· There were also other products which benefited from swift justice, meaning trade turnover increased even if mistakes were occasionally made
· Less formality also meant procedural modification, particularly when it came to documentation and proof
· Out of practical need, the medieval Law Merchant originated the “writing obligatory”, or bond, by which promises to do certain things like pay a debt were evidenced
· Through the development and use of such instruments, an in particular their “discounting” (i.e. presentation for payment to the debtor or to a third party, usually at a discount), creditors could freely transfer the debts owed to them
· The “writing obligatory” displaced the need for more complex forms of proof, as it was valid as a proof of debt, without further proof of; transfer of the debt; powers of attorney; or a formal bargain of sale
· In time, this practice also gave rise to a secondary market for commercial paper, which was responsible for the development of modern banking
· Characteristics of the law merchant:
· Content – a single body of law by which all traders were presumptively covered regardless of nationality
· Sources
· Roman law of sales
· Maritime law
· Law of medieval fairs
· Substance – the Law Merchant was different from common law in that it stressed usage based on solvency, not fraud:
· Formality – title incorporated in documentation, obviating need for title searches and proofing ease of transactions
· Speed – assignability of debts and other choses in action, thereby promoting velocity of transactions
· Procedure – used local procedures, experts in the trade to give testimony, and senior members of the local business community to adjudicate
· Law Merchant vs Common Law
· LM differed from CL in a number of ways
· Assignment of debt
· In CL, a debt is something you took out with someone else and the person taking out a debt had to pay it back (not a third party)
· LM – debts could be traded between debtors 
· Someone is not solvent could sell the debt to someone else and they would repay you in the future
· Under CL, a debt was a personal undertaking so it could only be enforced by original parties
· LM developed the idea of negotiation (i.e. transfer for value), allowing third parties to transfer an instrument for value
· Admission of parol evidence
· Under CL, admission of extrinsic evidence to vary a concluded contract was limited
· The LM did not bar parol evidence and did not require written evidence of a contract
· Law Merchant also strengthened the concept of party autonomy – whatever the rules of the Law Merchant were, the parties were always free to choose whether to take a case to court, what evidence to submit, and which law to apply
· Over time, the rise of nation states and the creation of domestic courts administering domestic systems of law tended to cause a decline in the Law Merchant
[bookmark: _Toc216382412]Law Merchant – Theoretical Perspectives
· Connection to Franck
· You have a group of trusted players, and if parties operate within wider webs of reciprocity and independence, they will allow for the transfer of debts on a fairly regular basis 
· Will begin to trust a wider range of individuals – building a community
· Presupposes the idea that you have a wider group of individuals with common rights and obligations
· Passage from Richard Epstein – US legal scholar on law and economics
· Interested in the private ordering of legal systems
· Referred to two competing schools when thinking about the Law Merchant
· There was such a thing as the Law Merchant
· There are sources for it
· Roman law
· Law of bills of exchange
· Ius gentium (law of peoples)
· There wasn’t such a thing as the Law Merchant
· It was a collection of principles and practices that merchants began to engage in
· It was formed only through customary behaviour – common law judges do not refer to distinction between LM and CL much
· Importance of local procedures for enforcement 
Richard A Epstein’s article – “Reflections on the Historical Origins and Economic Structure of the Law Merchant”
· One point of broad agreement – a body of law largely directed to business transactions between merchants arose sometime during the Middle Ages
· Much of this law derived from the Roman law of sale, but much of t, such as the creation of bills of exchange and similar credit instruments, was created by merchants in response to the difficulties of trading at a distance
· Further agreement that this law prized freedom of choice and speed of enforcement
· Further agreement that it had a distinct international cast – large number of transactions that fell within the scope of the Law Merchant involved trade between merchants from two or more nations
· Thus, one party often had to sue in a court in which he faced risk of discrimination as a foreigner
· Also agreement that the principles that were embodied in the Law Merchant had some relationship to the ius gentium, or the law of nations, as it has come down to us from Roman times
· Beyond this, there is massive disagreement
· In his treatise An Exposition of the Principles of Estoppel by Misrepresentation, John Skirving Ewart takes the strong position that there was no independent body that constituted the Law Merchant but only the collection of national and local practices that governed merchant transactions
· Clear recognition of the mutual gain that comes from the contracts 
· Epstein refers to Emily Kadens work 
· She was interested in the advent of the Law Merchant
· Takes issue with LM as a private undertaking and the reason that it flourished is more nuanced
· Contests the idea that medieval merchants created a perfect private legal system out of commercial customs 
· As this customary law was uniformly and universally adopted across Europe, it facilitated international trade
· The law merchant “myth” is false on many levels, but particularly that:
· Uniform and universal customary merchant law could have existed and 
· That merchants needed it to exist
· Kadens argues that the most widespread aspects of commercial law arose from contract and statute rather than custom
· What customary law the merchants applied often did not become uniform and universal because customs usually could not be transplanted and remain the same from place to place
· Use of local custom did not hamper international trade because intermediaries such as brokers ensured that medieval merchants had no need of a transnational law
· Epstein was convinced by Kadens work in adopting a hybrid approach
· Epstein’s central question: was there such thing as the Law Merchant? – two arguments:
· Yes – because there are sources for it (Roman law of sales, law of bills of exchange, ius gentium (‘law of peoples’ as opposed to ius civile (civil law)) and constant reference to it
· No – it was only formed through customary behaviour of merchants (Ewart)
· Common law judges do not refer to distinction between Law Merchant and common law much
· Importance of local procedures for enforcement (actions for debt (assumpsit) tend to subsume Law Merchant)
· There was a domestic law and the international law that was adopted through both customary practices and legal enforcement actions
· Combination of the idea that there is LM and there isn’t LM
· Epstein’s hypothesis
· LM may be a supranational body of legal principles in force in a coordinated fashion in courts where merchants of all countries did business
· LM worked its way into CL and became integrated – they are not separate legal systems (kind of like icing on the cake)
· Had no or limited autonomous existence
· One could argue there is a Law Merchant today because
· The proliferation of international instruments pertaining to private international law (i.e. CISG)
· Modern Law Merchant can be said to impact domestic law in at least three ways
· Supplants domestic law by means of optional rules
· Like the model law – provides for optional rules
· Introduces model laws that can serve as the basis for domestic laws
· Proposes ways that conventions and model laws can be interpreted or applied in the domestic system
· Interpretive assistance in the domestic realm
[bookmark: _Toc216382413]Choices at the beginning of an IBT
· Choice of law – selection by parties of the legal rules they want to govern their relationship
· Agreement to have the business relationship/agreement to be governed by a certain system or body of law
· Parties are generally free to agree to any system of law – their choice is known as the proper law of the contract
· Courts, both in Canada and abroad, try to honour the parties’ express choice, or at least take it into consideration
· The parties’ express choice of law is usually respected if it is in good faith, is legal, and does not violate any rule of public policy
· This choice is determined by:
· Agreement of the parties – affirmative choice (express choice)
· Courts will honour it in most cases so long as it is in good faith, legal, and doesn’t violate public policy
· Implied choice – court may infer what the intentions of the parties might be from all of the evidence
· Might look at what the parties have done in the past
· Inferring from the circumstances
· “Closest and most substantial connection”
· Touched upon in Eastern Powers
· This choice is not necessarily definitive – court may decide for some reason that the choice itself is invalid 
· Could be contrary to public policy
· Might counter the expectations of a third party performing the contract who didn’t anticipate being covered by a foreign body of law
· That possibility generates risk because it can never be predicted with accuracy and is bound to upset the parties’ reasonable expectations
· If parties fail to expressly state the choice of law, the issue of which law governs the contract becomes more complicated
· Canadian courts often try to infer the parties’ intentions by looking at the place where the contract was created, the form of the documents, the language used, and the currency of payment
· If that analysis fails to determine a clear choice, the courts will usually select the system with which the contract has the closest and most substantial connection
· The two methods of determining unstated intentions are similar – first causes the court to focus more on the parties’ unstated intentions, while the second focuses more on the circumstances of the case
· Choice of forum
· Forum = court, tribunal (where disputes will be heard)
· Often is coordinated with the choice of law 
· Some jurisdictions (London, Delaware) have developed a reputation for specialization
· Court can always question whether it has authority to hear a case if the facts demonstrate a strong connection with another jurisdiction
· Refusal to hear a matter is usually triggered by the doctrine of forum non conveniens (inconvenient forum) – involves the court’s discretion to decline to take authority over a case that should be heard elsewhere due to prevalence of foreign elements in the particular dispute
· Normally, defendant will argue there is another jurisdiction or forum where it is more convenient and appropriate for the plaintiff to pursue their claim
· When presented with this argument, the court will look to:
· The place where the contract was created
· The parties’ choice of law
· The place where the events in issue occurred
· The place where the witnesses and the evidence are located
· Whether the plaintiff will suffer some disadvantage if the case is heard elsewhere
· If the court agrees with the defendant, it will impose a stay
· Stay – court-ordered suspension of legal proceedings
· Plaintiff can begin action in the case another jurisdiction
· Attornment to jurisdiction
· Parties will agree at the outset to attorn (i.e. submit to) the jurisdiction of a particular court or tribunal
· Prevents parties from nonappearance (i.e. failing to appear in court) and later claiming the court was an improper venue
· Also prevents contesting the jurisdiction of a court or tribunal agreed to once a dispute has been brought up
[bookmark: _Toc216382414]Dispute Settlement
· There is no international court of general jurisdiction to hear disputes – the business world is required to use other means to resolve disagreement
Courts
· One option is for parties to agree on a particular court, or forum, to hear their disputes
Arbitration
· Another option is for parties to agree to arbitration – acts as a kind of “private court” for the resolution of disputes
· An arbitration clause in a contract will specify when arbitration is triggered, how the arbitrator will be chosen, where the arbitration will take place, and what procedures will be followed
· Many arbitration clauses expressly refer to established arbitration centres for greater certainty
· Such centres facilitate hearings by providing a roster of potential arbitrators, a set of rules, and a pre-arranged scale of fees
· A well-known arbitration centre is run by the International Chamber of Commerce in Paris
· Arbitration centres also exist in major Canadian cities
· Selection of a particular arbitrator is often contentious – arbitration clause in a contract usually allows the parties to agree on an arbitrator, if and when the need arises
· Usually choose a senior lawyer or law professor with a reputation for expertise and experience
· Because parties may not be able to agree, the arbitration clause should also provide another procedure for selecting the arbitrator
· Chosen arbitrator sets a date and place for the arbitration to occur
· Hearing is usually conducted at a private facility, such as a hotel, where the parties bring their lawyers
· A way of overcoming bias of national courts is to agree to arbitration
· You have a little bit more control over who settles the matter
· Can also have a specialist or hand select the person to make the arbitral award
· Can be considered a private court and results of arbitration can be legally enforced in court like a domestic court judgement
· Because they are decided on the basis of neutral rules that are not associated with any one jurisdiction, arbitral awards enjoy greater international recognition than court judgements
· The principal international treaty on the enforcement of foreign arbitral awards is in force and has been adopted by more than 130 countries, including Canada
· There is no similar international agreement concerning the enforcement of foreign judgements 
· Greater degree of neutrality than court proceedings
· Parties will be free to designate the place of arbitration, the language used, the applicable procedural rules, the nationality of the arbitrator, and the qualifications of their lawyers
· In court proceedings, all of these matters are dictated beforehand by court rules
· It is less expensive and quicker
· Arbitration clauses can be invoked quickly, hearing dates can be arranged on short notice, and final decisions can be rendered in a fraction of the time it would take to bring most disputes to court
· Arbitration normally occurs in a matter of weeks or months – therefore, costs are reduced
· The grounds to overturn an arbitral award are extremely limited – there are only 5-6 ways to overturn an arbitral award and the threshold is very high
· In Ontario, the International Commercial Arbitration Act provides that arbitral awards can only be set aside if certain strict conditions are met
· In Canada, we have to go through a process of homologation
· No need to register the decision in other provinces
· Because parties have consented in advance, there is little a party can do to frustrate the proceedings by raising objections about choice of law or forum non conveniens
· Instead, arbitrator normally has the power to determine all matters arising out of a dispute
· Canadian courts are increasingly willing to defer to arbitration – most arbitration clauses do not contemplate the possibility that the arbitrator’s decision can be appealed or reviewed by a court
· There are few grounds upon which to challenge the validity of an arbitral award under federal or provincial law 
· In Ontario (for instance) the International Commercial Arbitration Act says that an arbitral award can be set aside only if:
· the contract that contained the arbitration clause was made by a party who lacked legal capacity,
· there was no notice given concerning the institution of legal proceedings,
· the award deals with issues that were not referred to arbitration,
· there was some substantial procedural irregularity in the arbitration proceeding,
· the court finds that the subject matter of the dispute is not capable of being resolved by arbitration, or
· the arbitral award is contrary to public policy
[bookmark: _Toc216382415]International Sale of Goods
· Four contracts:
· Contract of sale of goods
· Contract of finance
· Contract of transport (bill of lading)
· Contract of insurance
· The Sale of Goods: Four Contracts in One
· Typical international sale of goods involves at least four inter-related contracts:
· An agreement of purchase and sale for the goods 
· A party in one country must agree to buy the goods from the seller in another
· Often, this contract makes provision for three other related contracts, giving rise to the idea of “four in one”
· It is customary for the buyer to arrange financing through a bank in the form of a letter of credit opened in favour of the seller
· Letter of credit – promise by the buyer’s bank to pay the seller upon the satisfaction of certain conditions, usually proof that the goods have been shipped
· Such arrangement is common in international sales, principally because few sellers have the luxury of waiting for payment until the gods arrive at the buyer’s destination
· Contract of transportation is created to move the goods from the seller to the buyer
· If the goods are being transported by marine cargo, the contract is normally referred to as a bill of lading
· A contract of insurance is created to ensure there is some remedy if the goods are damaged in transit
· These contracts work together to spread risk 
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· Agreement of an international purchase and sale must meet the usual requirements of an enforceable contract
· Must be an offer, acceptance, and the parties must have intended to create legal relations
· Depending on the parties’ choice of law, some normal requirements may not apply – e.g., consideration is not a requirement to create an enforceable contract in many systems of law
· Sale contract will typically contain a long list of terms – their extent will depend on the circumstances, but at a minimum, they will deal with:
· (i) the quantity and quality of the goods
· (ii) the price
· (iii) the method of payment
· (iv) the shipping details
· (v) the place of delivery to the buyer
· (vi) the point at which risk passes from one party to the other. 
· In an international sale, contractual terms also include: 
· (i) the choice of law and the choice of forum
· (ii) a reference to the co-ordinate contracts of finance, transport, and insurance
· The Contract of Finance
· Contract of finance normally contained in a letter of credit
· Letter of credit (LoC) – promise by the buyer’s bank to pay the purchase price to the seller in exchange for certain documents 
· Bank will not agree to the transaction unless it has the buyer’s promise to pay for that credit
· Parties to an international transaction may use an irrevocable confirmed letter of credit 
· Under an irrevocable confirmed letter of credit, both the buyer’s bank and the seller’s bank promise to pay the seller in exchange for certain documents
· If the seller’s bank actually pays, it seeks reimbursement from the buyer’s bank, which in turn seeks reimbursement from the buyer 
· Arrangement is useful if the seller lacks confidence in both the buyer and the buyer’s bank – seller wants assurance of payment from someone it trusts (its own banker)
· Letters of credit are based on two principles:
· Autonomy principle – payment is based on the seller’s ability to satisfy the terms of credit (for instance, handing over certain documents)
· Normally, payment is not made conditional on the state of the goods that are the subject of the sales contract
· Seller may be entitled to payment even if the goods are defective
· Payment is therefore “autonomous” from the condition of the goods
· Not reliant on the condition of the underlying goods
· Goods are autonomous of the credit 
· Principle of strict compliance – the seller is entitled to payment only if it completely satisfies the terms of the letter of credit
· Often, contractual terms will provide for more than simply a specific quantity of goods
· Will include, timing and delivery dates, shipping arrangements and other related details
· Seller cannot demand payment under the letter of credit until all conditions set out in the letter of credit have been strictly complied with
· Must comply with all of the requirements of the letter of credit – need to provide all of the necessary documentation
· An international set of rules known as the Uniform Customs and Practice for Documentary Credits (UCP) adopts the autonomy principle and the strict compliance principle 
· UCP is followed by banks as a common practice worldwide and recognized by courts
[bookmark: _Toc216382416]Supporting Documents
· Together with the contract of sale, there will be a number of additional documents required for an IBT:
· Certificate of Origin
· Normally completed by the producer of goods and verifies the product – often used by customs officials in the importing country to assign tariff classification
· Cargo control document (CCD)
· A commercial invoice describing the goods
· Completed by the seller, may also provide evidence about the quantity and condition of the goods
· Bill of Lading
· Receipt of the transportation of goods 
· When the seller drops the goods off at a distribution center or makes the goods available, the shipment company will give a bill of lading as a receipt 
· It is also evidence of a contract of carriage
· Document of title – document you can take evidencing property in the goods that allows you to transfer those goods to someone else
· These documents then get transferred through banks to the buyer of goods once the purchaser has received payment 
· Letter of Credit will specify that several documents (including Bill of Lading) must be presented
· Provides bank with evidence that the goods were actually shipped
· Packing list
· Certificate of Insurance
· Assures the buyer that if the goods are lost or damaged, compensation will be provided under an insurance policy
· An inspection certificate
· Shipped goods are useless if defective or do not meet the contractual specifications 
· Parties may have agreed that the seller would not receive payment until it provides an inspection certificate – document is completed by a neutral third party, who verifies the quality of the goods before they are shipped
· A draft (also known as a bill of exchange)
· Created when one person orders another person to pay a specific amount of money to a third person 
· Negotiable instrument, which the seller can transfer, or negotiate, to another person
· The Contract of Transport
· A bill of lading is a contract that is created between the seller and the carrier
· Carrier typically issues a bill of lading that provides a receipt for the goods that you handed over
· Also contains the terms of the contract of carriage, including a description of the goods and instructions to the carrier to deliver them to a particular place within a particular time
· Bill of lading can be used to transfer ownership of the goods – several possibilities arise:
· You may ask the carrier to issue a straight bill of lading, which names the buyer (or the buyer’s bank, if the buyer has used the goods as collateral for a bank loan for the price of goods)
· Under that arrangement, the buyer normally becomes the owners of the goods as soon as they are shipped
· May ask the carrier to issue an order bill of lading, which names a person who has ownership of the goods while they are in transit
· Buyer can also use the bill of lading to transfer ownership to a third party
· Suppose that while goods are in transit, but after you have given up ownership, the buyer decides to resell the goods to someone else – even though the buyer doesn’t have physical possession over the goods, they do have the bill of lading that represents their ownership
· Other Transport Documents
· In many countries, the term “bill of lading” is limited to contracts for maritime cargo only 
· Contracts for goods carried by truck, rail, or air have different names 
· Those for trucking or rail transport are referred to as “truck bills of lading” or “rail bills of lading” while those for air transport are “air waybills”
· Intermodal transport – involves delivery of the goods by several modes of transport
· International business people may use intermodal bills of lading instead – such bills are issued by a combined transport operator who assumes full responsibility for the shipment during all phases of the voyage for a fee
· What is the role of the INCOTERM?
· Going to be a term chosen by the parties as a function of their principal contract
· Will have the contract of sale, and within that, the contract of finance, transport, and insurance
· It is highly desirable to use standardized terms, terms that everyone knows and interprets the same way, to eliminate ambiguity and inconsistency (which only generates risk)
· Parties to IBTs usually rely on INCOTERMS – internationally recognized terms and definitions relating to shipping and delivery 
· They are not laws but are usually incorporated into international sale agreements 
· May use CIF in the delivery specifications in the contract – “cost, insurance, freight” as defined by INCOTERMS 2020
· With respect to transportation, there are 3 basic types of INCOTERMS – they impose progressively more obligations on the seller, who is required to:
· Make the goods available at its own warehouse,
· Place the goods on board a ship, or
· Deliver the goods to the buyer’s location 
· As the seller’s obligations increase, so does the price
· INCOTERM within the contract of sale – will set out when title passes and when deliver occurs
· INCOTERM is chosen by the parties and will be reflected in the price of the goods 
· Some INCOTERMS provide for fewer obligations on the seller and therefore lower the price
· INCOTERMS 2020 – produced by the International Chamber of Commerce
· The Contract of Insurance
· Risk in IBTs classified in two categories: operating risks and transport risks
· Operating risks – arise from the use of goods or the operation of an investment in a foreign jurisdiction
· Transport risks – arise from the transportation of goods to their final destination 
· Those risks include both damage to the goods that are being shipped and damage that is caused by the goods that are being shipped
· Canada adopted the Hague-Visby Rules in 1993, which slightly increased the limited liability and modified some of the defences available to shield carriers from claims, and all goods shipped from Canadian ports are subject to these rules
· Further potential complication – new regime of marine liability rules, the Rotterdam Rules
· Only 5 countries have ratified the Rotterdam Rules, which will come into force when 20 ratifications have been received 
· Parties to an international sales contract realize they should not rely substantially on their rights against the carrier if anything goes wrong
· Should instead protect their interests through insurance
· One important type of insurance against delivery risk is available from the Export Development Canada (EDC)
· EDC is a crown corporation that sells insurance to cover the value of a shipment if a buyer fails to pay the price
· The price for that insurance depends upon the risks associated with the country of destination 
· EDC also provides financing assistance for foreign buyers of Canadian exports
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· Traditionally, goods are subject to tariffs – a duty levied on their importation
· Additional restrictions may be imposed in the form of:
·  A quota – quantitative limit, sometimes made effective in conjunction with a fee to obtain the quota
· Anti-dumping or countervailing duties – to counter goods sold in Canada at less than fair value or that benefit from subsidies provided by foreign governments
· Safeguards – temporarily imposed to allow domestic industries to adjust to foreign competition
· Health, safety, and technical requirements and security
· Public morals-related measures
· Services may be regulated by restrictions on the services that may be provided by foreigners, by limits on how many foreigners may provide services and on foreign business presence in Canada, as well as limits on professional accreditation
· In order to successfully import a product in Canada, the goods will go through a clearance process 
· May involve a tariff, a permit, license, or certificate
· In order to undertake that process, the actors need to have assistance of someone who knows their way through the process
· Likely will need a customs broker, a trade lawyer, and some idea of the role of customs authorities
· Canadian Border Services Agency (CBSA)
· Border protection and regulation is carried on principally by the CBSA – created in December 2003 to provide integrated border services that support national security and public safety priorities and facilitate free flow of persons and goods, including animals and plants, that meet all requirements under Canadian law
· Today, deploys some 12,000 public servants at approximately 1,200 points across Canada and 39 international locations
· Responsible for 119 border crossings, four immigration detention centers, and the administration of some 90 acts and regulations on behalf of the government
· Offers clearance services at approximately 1,200 points across Canada and over 30 international locations
· Clearance services – process of importing goods across the country
· Runs marine operations at four major ports (Halifax, Montreal, Vancouver and Prince Rupert)
· Forms part of over 20 Integrated Border Enforcement Teams (IBET) across the country
· Manages postal services at three mail centres (Vancouver, Toronto, and Montreal)
· Operates immigration detention centres across Canada
· CBSA administers more than 90 acts, regulations, and international agreements, many on behalf of other federal departments and agencies, the provinces and territories
· Customs broker – someone who is intimately knowledgeable about the customs clearance process (normally someone who works at a customs agency)
· Main job: help to clear customer’s shipments at the border
· Employed by agencies to help clear their shipments through the border
· Usually somebody who the parties know fairly well and will typically act a little bit like a lawyer (they give advice) – fiduciary aspect to a customs broker’s activities
· Can be nominated by the exporter or the importer
· Decision about who chooses the customs broker usually follows the INCOTERMS – will place the burden on either party (usually the importer but may fall on the exporter)
· Custom broker will know the regulations of that custom post very well and acts as a liaison between the customs office and the client
· There is a lot of paperwork that the importer may not be familiar with 
· In conjunction with the customs broker (or maybe delegated to the custom broker solely), the party will have to prepare (in a preliminary fashion):
· The three requirements: rules of origin, value of the goods, and tariff classification
· The customs broker will help prepare these requirements 
· Many goods today are composite goods – goods made from many different sources (e.g., cell phone)
· In order to qualify for compliance, you have to prove the country of origin 
· They help to try to make the most accurate assessment of tariff classification – complicated 
· Will assess commercial documents to see if they are compliant with regulatory requirements prior to submission
· Trade lawyer – sometimes laws and regulations relating to import/export are unclear and recourse to a trade lawyer will be necessary
· Custom brokers occasionally work with trade lawyers to prepare export documents and make sure they are correct
· Most custom brokers never have gone to law school 
· Trade lawyers can assist with:
· Drafting a contract between a buyer and seller
· Detailed knowledge of Canadian customs requirements
· Requirements under the US-Mex-Can Free Trade Agreement (USMCA)
· US laws and regulations
· Custom brokers may have a lawyer in house or have connections with a trade lawyer
· In this uncertain trading environment, regulations seem to change every day – good idea to have a trade lawyer on hand to keep up with this dynamic environment
· CBSA is responsible for assessing all duties upon them and making sure the goods otherwise comply with Canadian law
· A complaint may lead no further than CBSA re-determining (or even further re-determining) the tariff classification, the value for duty, and origin reported for a particular shipment
· In most cases, CBSA has four years from the date of accounting to issue a re-determination 
· If the importer still thinks the agency has misinterpreted the facts or applied the law incorrectly, they still have the right to ask the President of the CBSA to review a notice of decision concerning tariff classification, origin, or value for duty of goods
· Filing a dispute notice is the first step in the formal process of resolving a dispute
· If importer disagrees with the President’ s decision, they have the right to appeal to the Canadian International Trade Tribunal (CITT) 
· CITT judgement can be appealed to the Federal CoA and this ruling can, in turn, be challenged through SCC with leave (i.e. the court’s permission) – generally rare
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· The first step to importing goods into Canada is to obtain a Business Number (BN) from the Canada Revenue Agency (CRA) (will also need a BN for exports)
· After you/your client obtains a BN, you (or your client) will need to determine if there are any restrictions on importing the relevant goods
· Import restrictions may be in place for controlled and regulated goods such as agricultural goods, textiles and clothing, certain steel products, firearms
· These goods may be imported, but can require additional documentation such as:
· Licenses (e.g., agricultural goods like tomatoes in winter benefitting from a ‘quota window’)
· Permits (e.g., weapons import)
· Certificates (e.g., sanitary and phytosanitary)
· Three main components of compliant importing:
· Tariff classification – do imports use the appropriate HS (Harmonized System) code(s)?
· Valuation – do imports use the correct application of the 6 methods of valuation to ensure the correct payment of duties and taxes on the goods?
· Origin – are the imports accurate in their application of rules of origin?
· Tariff classification
· Tariff classification – series of steps used to assign a numerical code to identify the goods that are being imported
· System of assigning a number to goods is called the Harmonized Commodity Description and Coding System (HS)
· Goods in the Canada Tariff will bear an HS number of up to 10 digits (6 international, 4 specific to the Canada Tariff)
· HS code appears on your import documents to identify your goods at customs
· Although the exporter will classify the goods to begin, the customs broker checks for errors
· Customs broker will use the HS code to find out how much duty (if any) is owed – therefore, tariff classification must be accurate
· Before the current trade war (pre-2017), 98% of Canadian exports to US were duty-free
· This number has since increased to 5% 
· Harmonized System – system of assigning a number to goods
· Broken down into a 6-digit international component
· Set by the World Customs Organization through a process of multi-national consultation
· At the end of the 6 digits is a further 4 digits of numbers which will be specific to Canada – where goods will fall and assigned by the CBSA to the Canadian customs tariff 
· This code must appear on your importing document 
· Some countries add a further two digits
· 
· HS general rules
· Devised by the World Customs Organization (WCO) in 1983 to standardize customs treatment of goods worldwide
· Goods have to fit within one of the 99 chapters of the HS
· Classification of goods under the HS system are governed by 5 different interpretive rules:
1. For legal purposes, classification shall be determined according to the terms of the headings and any relative Section or Chapter Notes
2. Any reference in a heading to an article shall be taken to include a reference to that article incomplete or unfinished, b) mixtures and combinations
3. Where by application of rule 2 b), a good has dual classification, the heading which provides the most specific description is preferred
4. Goods which cannot be classified by the Rules above are to be classified under the heading of goods to which they are most akin
5. Specific rules for specific goods
· HS Canadian Rules
· HS International Rules are supplemented in Canada by “3 Canadian Rules”
· Assist in assigning HS classifications to goods entering Canada:
1. Only tariff items at the same level are comparable
2. Where both Canadian term and an international term are presented in the HS, the international term shall take precedence
3. Packing materials or packing containers clearly suitable for repetitive use shall be classified under their respective headings, not with the goods contained in them
· Look at prior determinations made by the WCO
· System of Explanatory Notes (EN) and classification opinions made available by the WCO 
· Look at what agencies like the CBSA to see how they have treated goods similar to yours in the past
· Sometimes, custom brokers might be “aggressive” about assigning goods to a specific tariff classification
· Must be mindful that a classification can be contested by the CBSA
· Particularly true if you have a novel product that has never been subject to a classification nationally
· Also need to be careful if your product is very close to a product that benefits from restricted entry 
· E.g., frozen meat patties
· Restricted categories have tariffs that are very high to keep those foreign products out of the country
· Dairy, poultry, and eggs have been the subject of domestic regulation since the 1980s – had to impose high tariffs to keep foreign products out of the country 
· Importer must declare the tariff classification, the value, and the origin
· CBSA is able to then contest any of the assessments
· If you differ with what the CBSA ultimately decides, it is possible to ask for a re-determination (like an internal appeal) 
· If you dislike what the CBSA ultimately decides, you can take the re-determination to the Canadian International Trade Tribunal (CITT) for appeal and beyond that, you can appeal to the Federal Court of Appeal (with possibility of further appeal to SCC) or the USNCA 
· Valuation
· Imports must be appropriately valued for customs purposes
· CBSA requires all goods imported and declared into Canada to have a value for duty which is the base figure on which duties and taxes owed to the CBSA may be imported
· There are six valuation methods, starting with transaction value (TV) (value usually listed on the invoice)
· The six methods must be thought about in order, starting with TV and continuing through the remaining 5, eliminating them one at a time until the usage of a method that works for the items is appropriate
· Valuation rules ensure the value of the imported goods is in accordance with commercial reality – prohibits the use of arbitrary or fictitious customs value
· Origin and rules of origin
· Where the goods actually come from
· Composite goods (components come from different national origins – like phones)
· CBSA may contest the origin of composite goods 
· There are four rules of origin:
· Goods wholly obtained or produced in the USMCA region
· Goods produced in the USMCA region from wholly USMCA originating material
· Goods meeting Annex 401 – Specific Rules of Origin in USMCA
· Specific rules for unassembled goods
· Certificate of Origin – reveals country of origin of imported goods
· End result of a determination of origin under the rules of origin is the issuance of a Certificate of Origin (issued by Canadian Chamber of Commerce)
· May be sufficient for several different shipments or may need to accompany each shipment
· Trump Administration is requiring a certificate of origin for each shipment – complicating shipments
· Canada has several Free trade Agreements (FTAs) with several countries – only G7 economy with comprehensive free trade access to the entire G7 and EU
· USMCA
· CETA & CUKTCA
· CPTPP
· These agreements provide for duty-free access and make it possible to enjoy benefits of a lot of different countries
· You take all of the documents pertaining to the tariff classification, the value, and the origin to the CBSA who will issue one of three communications
· Trade advisory notice (TAN): indicates a potential area of non-compliance – request for the importer to review the declaration in question but carries no monetary assessment
· Compliance Validation Letter (CVL): CBSA suspects there has been recent non-compliance and requests additional supporting information within 30 days
· Directed Compliance Letter (DCL): CBSA knows of an instance(s) of non-compliance and issues a monetary penalty
· The most serious
· Once you iron out all of these issues, the goods are subject to clearance through the payment of duties
· Shipment will be released either by:
· Full accounting and payment of duties or 
· Electronic data interchange (commonly used by importers who frequently do business across the border in high volumes and have posted security with the CBSA guaranteeing the payment of duties and taxes)
· If CBSA is unsatisfied with the declaration, goods may be rejected and prohibited from entry
· Carelessness and/or fraud can result in severe financial penalties or seizure of goods
· Authorized to apply penalties to misclassified goods, inaccurate reporting of goods, failure to report goods, and non-compliance with customs regulations
· CBSA has the right to impose financial penalties that can range from 25%-80% of the total value of goods
· Minor – rarely any requests for review of enforcement action or trade decisions
· Administrative Monetary Penalty System (AMPS) is administered by CBSA to certify customs compliance of importers and exporters
· Almost all CBSA enforcement action benefits from the right of appeal 
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· World Trade Organization (WTO) – HQ = Geneva, Switzerland
· International organization created in 1995 to succeed the General Agreement on Trade and Tariffs (GATT) founded in 1947 
· Responsible for regulating safeguards, subsidies – CVD (countervailing duty), and dumping (anti-dumping duties)
· Take the form of tariffs – will bestow subsidies on certain products or provide safeguards
· Principal role is to create an integrated multilateral trading system by lowering tariffs and discouraging discrimination against foreign goods, services, or IP
· Tariffs – tax on imported goods 
· Can be specific ($1/item) or ad valorem (%) 
· Possible for restrictions to occur in the form of a quota
· Numeric limit on how much can be imported – might be imposed by governments on certain products
· Might impose a tariff quota (hybrid instrument) that combines a tariff and a quota
· Might have 500,000 widgets that get in at 0% duty and then beyond that, the tariff increases to 10% 
· Possibility for government to impose an anti-dumping duty
· Anti-dumping duty – extra taxes that are added 
· Dumping – introduction or entry of imports into a country’s market at less than fair market value 
· Differs from a subsidy – subsidy is when the government helps a country (like a bounty bestowed by government)
· Dumping by private actors and subsidies by public actors
· It is a counter-vailing duty
· Governments can take action against dumped imports or subsidized imports but they may also implement safeguards
· Safeguards – temporary restriction (usually of quantitative nature) on imports
· Applies presumptively to imports from all sources of the product
· Anti-dumping duty only applies to a dumped product
· Subsidy only applies to a subsidized product
· Country of import’s government that applies the subsidy
· Safeguards apply to all products
· Governments may impose a safeguard to promote domestic production and keep foreign goods out 
· Question 7 – CITT
· CITT central tasks
· Hear appeals on decisions made by CBSA
· Question 8 - What is the difference between ‘material injury’ in the case of antidumping and countervailing duty investigations and ‘serious injury’ in the case of subsidy investigations?
· Must show material injury to the domestic industry if you want to bring subsidies or dumping measures
· If you want to introduce a safeguard, you have a higher threshold – must demonstrate serious injury
· Safeguard is more comprehensive and universal 
· Question 9 - In investigations into dumping what is the ‘normal value’ of a good and what is it composed of?
· For dumping, you have to determine what the less than fair market value is so you need to have a normal value to which you assess the fair market value against
· Often looking at the value from the country of origin
· Can you have a threat and actual dumping or subsidization? 
· Action for a threatened dumping – threshold is higher
· If you allege threatened serious injury, you have to have very good evidence (reflected in jurisprudence)
· Section 45 of the Sections Import Measures Act (SIMA)
· Governments determination on dumping and anti-dumping duties and subsidies and CVD
· Allowing the public to weigh in on these because there may be actors who see an impact on the public interest – may need to protect the domestic markets
· Question 10 - How do the rules of the WTO Agreement supplement Canadian domestic laws on subsidies and countervailing duty rules?
· Question 11 – Name two pieces of Canadian domestic legislation that regulate international trade entering Canada? Explain what each statute provides for.
· Customs Tariff
· Special Imports Measures Act
· Deals with everything beyond and in addition to the custom tariffs
· Question 12 - What do the Export Control List and the Area Control List provide for? 
· Export control list – goods that can’t be exported
· Area control list – countries that cannot be exported with or would need special permission to export to – North Korea was one of the only countries on there until recently
· Question 14 - What is the difference between a shipper and a carrier in international business transactions?
· Sometimes are the same (like FedEx)
· Shipper is the party that actually sends the goods, carrier is the party actually carrying the goods
· Question 15 - Why is correct invoicing required in international business transactions?
· Valuation of the goods need to be accurate in order to be compliant with the requirements
· If inaccurate, could be subject to penalties and fines
· Important to at least two of the tariff classifications, valuation, and/or origin
· Question 16 - What is the Harmonized System of tariff classification? What portion of the HS is truly ‘international’? What portion is ‘domestic’?
· International portion – first 6 digits
· Domestic portion – last four (now moving towards 6 digits)
Back to International Trade
· Canada has long been a champion of WTO rules
· Currently has 166 member countries
· Focus on managing rules concerning trade in goods, services, and regulating IP
· WTO serves five major functions:
· provides a common institutional framework for conduct of international trade regulations
· Serves as a forum for conducting international trade negotiations 
· Dispute settlements (focus)
· Allows countries to take other countries to settle disputes to determine if a given country is compliant with WTO rules
· Provides periodic review of national commitments
· Review system for each country 
· Helps coordinate global economic policy-making with other international organizations (IMF, World Bank, UNEP)
· WTO is based on the idea that lower tariff barriers lead to greater efficiency
· Comparative advantage – infers that a country is more likely to export goods that it can produce relatively efficiently
· Comparative advantage proposed by David Ricardo – English economist in 1817
· Under the WTO agreement, each member country agrees to:
· Limit its tariffs on goods
· Limit its service restrictions
· Limit its treatment of intellectual property 
· The above commitments are referred to as a “ticket of admission” 
· It is the same for every country in certain key institutional respects (organizational framework, dispute settlement, peer review, etc.)
· It is different for each country with respect to specific good, tariff, and IP commitments
· Outline of the WTO dispute settlement:
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· New Mercantilism
· A new strain of mercantilism has recently arisen to challenge the idea that if a country engages in international trade, it will be better off
· Mercantilism – economic theory and practice common in Europe in the 16th-18th century that promoted governmental regulation of a nation’s economy for the purpose of augmenting state power at the expense of rival national powers
· “new mercantilism” asserts that:
· It is right to protect national industries at the expense of others because some nations are taking advantage of others
· International economic treaties can be renegotiated to reflect this priority
· Outline of dispute settlement from WTO post-2019 minus the AB:
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[bookmark: _Toc216382420]Harmonization of International Commercial Law – Case of the Rotterdam Rules
· Hague Rules (1924)  Hague-Visby (1968)  Hamburg Rules (1992)  Rotterdam Rules (2009)
· Hague and Hague-Visby Rules currently in force in Canada
· Maritime Transport
· International maritime commerce needs a way to limit liability of shippers and carriers
· Comite International Maritime (CMI) created in 1897 to lobby for an international convention governing carriage contracts
· Attracted attention from the Belgian government, which fostered the conclusion of an international convention on marine liability known as the Hague Convention (1924)
· Investigation by different governments into maritime transport – industry was nudged towards an international agreement on maritime liability
· Known as the Hague rules
· Hague Rules were supplemented by the Hague-Visby Rules and followed by the Hamburg Rules
· Most recent iteration is the Rotterdam Rules (2009)
· Hague Rules (1924)
· Set out standard rules for carrier liability 
· If you impose too much liability on carriers, there will be no carriers to access in the future (they will go out of business)
· Principal provisions:
· Art. IV(5): relieves carrier from liability for damage to goods in excess of $500 per ‘package’ (unless there’s knowing or reckless conduct).
· Art. IV(2)(a) - a complete defence to liability
· Art. IV(2) – additional conditions (such as war, weather and labour unrest) that free carriers from liability
· Art. III(6) – limitation period to complain about damage (immediately where evident damage, or within 3 days in all other cases)
· limitation period to complain about a damage
· Some countries still follow these rules – provide for very low limits of carrier responsibility
· Continue to apply to all marine shipments departing from the USA
· The Hague-Visby Rules (1968)
· Updated the standards in a piece-meal way and not all countries signed on
· Principal HV provisions:
· eliminates “Vita Foods Gap” and requires application of Hague Rules regardless of whether BoL mentions their application
· closes stevedoring exception (for “servants or agents” of carrier only)
· enhances the probative effect of BoL in certain instances
· Hague limits on liability increased slightly
· under the Marine Liability Act, the Hague-Visby Rules are automatically applicable to all marine shipments from Canada, or within Canada.
· The Hamburg Rules (1978)
· Stephan says they offer more balance 
· Canada does not apply the Hamburg Rules to international maritime trade
· Principal provisions:
· presume carrier’s fault, with the burden on the carrier to disprove wrongdoing
· carriers denied immunity for injuries caused by nautical fault as well as other Hague Art. IV(2) exemptions from liability
· carriers must compensate for losses arising from delays that result in late delivery
· carrier liable for injuries occurring while goods remain in its possession, whether on the vessel or not
· cap on liability increased slightly (to SDR 875/package)
· subcontractor liability persists unless expressly excluded
· longer limitation period
· Increased the limits that carriers would be bound by and excluded a number of exemptions 
· Very few countries ultimately signed on and led to the emergence of an updated system
· Rotterdam Rules (2008)
· Defined when delivery occurs – controversial because usually covered by domestic law that parties will attorn to
· principal provisions:
· deals with matters beyond contract of maritime carriage (such as rights of controlling party, transfer of rights, jurisdiction of maritime contracts, and arbitration)
· defines when “delivery” occurs
· “Volume contract” exception – allows those carriers who operate on a bulk basis to contract out of marine liability rules, subject to certain conditions
· There has been a growing progression on international maritime liability
· Growing technicality in this area – outlined by Stephan
· Private legislatures’ interests are dominated by the carrier’s interests
· Look to honour the rules from The Hague
· Stephan (in reading) voices his concerns
· Question 18 - In “The Futility of Unification and Harmonization in International Commercial Law” Paul Stephan is critical of international regime creation in relation to international business transactions. What three goals does Stephan identify as the product of unification and harmonization of international commercial law? [hint: see p. 16]
· First – reduce risk
· Stephan argues it is overly precise – it is not clear if these harmonization efforts actually reduce risk since they create precise rules that generally generate greater risk
· Precision with rules also reduces flexibility within transactions 
· Tendency to draft rules leaves a lot of questions unanswered 
· Actors have to tailor their own solutions to particular problems because the rules either don’t address them or parties want a different outcome 
· Second – promote law reform 
· Make better rules
· Stephan argues that better rules are not always guaranteed in the international process 
· Third – promote legal competence
· Stephan argues that you privilege lawyers but disadvantage the public 
· Increase the role of lawyers who are knowledgeable about international trade
· Critical of these goals – although they are making a generalized body of rules, they are benefitting a certain larger body
· Unification and harmonization efforts are efforts designed to promote the three goals above
· Three goals upheld by “private legislatures”
· Essentially promoting agendas that are essentially biased and in favour of certain outcomes and interests over other interests – also do not answer to any one entity
· Question 24 - Stephan maintains that several consequences proceed from the assumption that approving bodies of international commercial instruments will be influenced by interest groups. What are these consequences? [see p. 24]
· Consequences – all of the arguments he made about the three goals above for harmonization
· All of those consequences underscored by the fact that there is little accountability from these private legislatures
· Question 25 - At p. 25 Stephan asserts that “instruments intended to promote unification will display several characteristics”. What are these characteristics according to Stephan?   

[bookmark: _Toc216382421]Tariff and Tariff Classification (Sept. 18th)
· Imports into Canada require:
· Pricing information
· Origin
· Tariff classification
· The importer of record is responsible in the first instance for choosing the correct tariff classification
· This classification can later be challenged by the government – here, the CBSA
· Due to the complexity of classification, most importers delegate the choice to specialized personnel familiar with tariff classification, including customs brokers
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· Initial submission on tariff classification may be approved or disapproved by the CBSA
· To appeal a CBSA determination on tariff classification, an internal request must be made for a re-determination with the CBSA, typically within 90 days of the initial decision
· If the President’s decision is unsatisfactory, the importer can then appeal to the CITT (Canadian International Trade Tribunal)
· Further appeals of CITT decisions can be made to the Federal Court of Appeal for questions of law, and beyond that, to the SCC (only with leave)
· Tariff classification is important because it is used to determine the amount of duties and taxes to be paid 
· Also important for statistical purposes
· Most imports from Canada and Mexico that meet the USMCA rules of origin are exempt from the broad tariffs imposed by former President Trump in 2025 (not applicable to some sectors, such as steel, aluminum, and autos)
· Most goods exported from Canada and Mexico to the US were, until recently, subject to duty-free treatment 
· Crackdown on non-USMCA-compliant goods
· Benefits of tariff classification
· They help businesses adjust to competitive pressures
· Reduce duties for Canada’s trading partners that offer similarly low tariff rates and give our businesses better access to foreign markets
· Protects health and safety
· Affords Canada the right to impose emergency safeguards on imports that harm our producers
· Lets Canada assert its rights under international trade agreements with other countries 
· Comparable to what they get in their markets to our markets
· Tariff misclassification can result in:
· Penalties and interest for non-compliance
· Potential loss of import privileges for non-compliant importers
· Delays on customs clearance at Canadian ports of entry
· The Harmonized Commodity Description and Coding System
· WCO developed the HS to create consistency in the way goods are classified internationally
· More than 200 countries and economies use the system as a basis for their customs tariffs and for the collection of international trade statistics
· HS codes are made up of:
· Headings
· Subheadings
· Section, chapter, and subheading notes
· These notes govern the classification of goods within the particular heading or subheading
· General Rules for the interpretation of the HS
· Classification is relative – incrementally from country to country, countries have taken slightly different approaches to the classification of goods
· 6 of the HS digits are determined and recognized internationally – at the product level, governments have a considerable amount of flexibility for the next 4-6 digits to classify the goods into various categories for tariff purposes
· The Canadian Customs Tariff consists of 
· 21 sections with goods arranged (for the most part) according to their level of manufacturing
· 99 chapters with each section generally grouping together chapters that cover related goods
· Wendell Estate Honey example
· Gourmet honey producer in Western Canada – benefitted from tariff free transport and was shipped all over North America until recently
· At the end of August, an executive order from the Trump Administration changed that tariff treatment 
· Now imposes a duty of 35% on Wendell’s honey
· They are no longer sending shipments to the US because the tariff is far too great and for each shipment, the Trump Administration is now demanding that the goods are accompanied by a certificate of origin 
· Nobody would do that for each shipment (maybe for a truckload)
· HS Headings (HS first four digits)
· Headings may divide further into subheadings to provide more details about the goods they cover
· The first 6 digits (the subheading) are common across all countries that use the HS to classify goods
· Headings include goods that have been grouped together, creating a more specific description of those that belong in a chapter
· The first 2 digits indicate the chapter in which the heading is located
· The second 2 digits indicate the position of the heading in that chapter
· HS subheadings (HS digits 5 and 6) – hierarchy of subheadings follow 4 principles:
· Subheadings can’t include goods that are not part of the heading text
· Subheadings must account for all of the goods described in a heading
· When classifying goods, only compare subheadings within the same heading
· Each of the subdivisions at the same level in the hierarchy must be mutually exclusive
· Tariff items are digits 7 and 8 – subdivisions for specific goods
· Serve to protect Canadian industries and economic interests
· This is where we see specific products
· Broken down in a scheme devised by our Department of Finance
· Lobbying for tariff protection in Canada
· Industries that benefit from tariff protection are few and gain a concentrated advantage
· The costs are broadly dispersed across many sectors and millions of consumers who face higher prices on imported goods
· This dynamic creates a powerful coalition of diverse business interests and consumers who oppose such tariffs
· If tariff protection is sought by a Canadian company, an approach has to be made to the Ministry of International Trade – will conduct an economic + policy analysis of the proposal
· Recommendation is made to the Minister
· Government has had to take measures against imported goods on a retaliatory basis
· In taking that action, individual producers have approached the government to try and get the tariffs reduced – we import a lot of foreign products that can’t be replaced 
· Attempt to seek protection through lobbying
· Protectionism is alive and well in certain sectors, particularly managed supply
· Some individuals and manufacturers have sought decreased tariffs
· Canada has administered “managed supply” in certain agricultural sectors (dairy, eggs, poultry), since the 1970s to protect farm incomes and limit oversupply
· As a supplement, Canada imports very little in these product categories
· Canada has been forced to lower some of our tariff protections in some critical areas
· In June 2025, Parliament passed Bill C-202, amending the Department of Foreign Affairs, Trade and Development Act to protect Canada’s supply management system for dairy, poultry, and eggs in future trade negotiations
· Legislation specifically prohibits ministers from offering further trade concessions on these products
· Critics point out that the law weakens Canada’s negotiating position in future trade talks, unfairly shifts the burden of tariff reduction to other export sectors, sets a bad precedent, and hinders innovation
· Importer may “tariff re-engineer” their product 
· “tariff re-engineer” – legal method for businesses to strategically lower import duties by reconfiguring their goods
· Importers are able to dramatically lower import duties by reconfiguring and seeking to re-characterize their goods
· E.g., x-men figures can be reclassified from dolls to human toys (tariff goes from 25% to 13%)
· To mitigate the negative economic impact on Canadian businesses, the government introduced a remission process
· Allowed businesses to apply for relief from retaliatory tariffs under specific circumstances, including:
· When goods used as inputs cannot be sourced domestically or from non-US sources
· To address other exceptional circumstances causing severe adverse impacts on the Canadian economy
· Statistical suffixes
· HS Digits 9 and 10 are the last subdivision – used to detail description of goods
· Details like size, colour, component material, etc., for Statistics Canada purposes
· Final subdivision creates what is known as the classification number
· Explanatory Notes (ENs) – established and circulated by WCO
· Not legally binding but clarify the goods that are covered under headings or subheadings – help to correctly interpret the HS (not exhaustive)
· ENs:
· Describe how to interpret the nomenclature
· Comment on the scope of each heading
· Give a more thorough list of the goods that are included or excluded
· Include detailed technical descriptions of the goods concerned (i.e. their appearance, properties, method of production, and uses)
· Classification decisions (also circulated by WCO):
· An importer will look at a product that may never have been imported – may point to a case from another country where it was imported to demonstrate how it should be treated in Canada
· Importer should consider classification decisions when classifying goods
· Legal notes define the scope of the sections, chapters, headings, and subheadings
· Located at the beginning of the section or chapter to which they relate
· Provide general definitions establishing the scope of a heading/subheading
· List typical examples of goods a heading/subheading may cover
· Lists are non-exhaustive 
· Legal notes may be:
· exclusive in referring to good that are not within the section/chapter
· definitional in further defining/specifying goods within the section/chapter
· restrictive in limiting the goods within a section/chapter
· inclusive in adding goods within a section/chapter
· classifying in categorizing goods within a section/chapter
· clarifying in refining or illustrating goods within a section/chapter      
· HS General Interpretive Rules (general and Canadian)
· Help to interpret the HS, thereby offering further guidance to importers as to their tariff classification efforts
· These rules are aimed to help classify the good into a particular category – there are 6 of them and give guidance to importers
· Differ from the common law
· Example – you look at a contract through the principles developed in the common law and look at the surrounding circumstances and relations of the parties to help understand the situation
· Differs from the HS – more objective because you only have these categories to look at 
· It is also hierarchical – funneled down through a step manner (chapter, heading, subheading, tariff item, then apply explanatory note, any legal notes, etc., to come to a proper classification)
· More of a rigid process that is very procedural 
· We just look at the narrow definition
· HS General Interpretive Rule 1
· Title of Sections, Chapters, and Sub-Chapters are provided for ease of reference only – for legal purposes, classification shall be determined according to the terms of the headings and any relative Section or Chapter Notes
· If classification is not covered by the provisions of GI Rule 1, then apply GI Rule 2 and so on
· Classification begins with the heading – get the general idea with the chapter but things start with the heading (even though it’s the third element down)
· HS General Interpretive Rule 2
· (a) Any reference in a heading to an article shall be taken to include a reference to that article incomplete or unfinished
· (b) Any reference in a heading to a material or substance shall be taken to include a reference to mixtures or combinations of that material or substance
· Highly technical – don’t really get into it
· HS General Interpretive Rule 3
· In applying rule 2(b) or for any other reason, goods are, prima facie, classified under 2 or more headings, classification shall be effected as follows:
· The heading which provides the most specific descriptions
· Mixtures, composite goods consisting of different materials or made up of different components, and goods put up in sets for retail sale, which cannot be classified by reference to Rule 3(a), shall be classified as if they consisted of the material or component which gives them their essential character
· When goods cannot be classified by reference to Rule 3(a) or 3(b), they shall be classified under the heading which occurs last in numerical order among those which equally merit consideration
· HS General Interpretive Rule 4
· If you can’t classify according to rules 1, 2, or 3, classify them under the heading appropriate to the goods to which they are most akin
· Only kicks in if you have exhausted 1, 2, and 3
· HS General Interpretive Rule 5
· Special rules with respect to casings and packaging materials
· HS General Interpretive Rule 6
· For legal purposes, the classification of goods in the subheadings of a heading shall be determined according to the terms of those subheadings and any related Subheading Notes and, mutatis mutandis, to the above Rules, on the understanding that only subheadings at the same level are comparable
· Analogous interpretive method
· Subheadings that are at the same level are comparable
· There are three Canadian rules drafted by the Department of Finance
· Canadian Rule 1 – only tariff items at the same level are comparable 
· E.g., 3-dash tariff items with other 3-dash tariff items
· Canadian Rule 2 – where both a Canadian term and an international term are presented in the Nomenclature, the commonly accepted meaning and scope of the international term shall take precedence 
· Canadian Rule 3 – for the purpose of General Interpretive Rule 5(b) packing materials or packing containers clearly suitable for repetitive use shall be classified under their respective headings (palates or cargo containers)
· 1. What purposes does term classification serve?
· 2. What system is used to standardize the way in which goods are classified internationally for tariff purposes?
· 3. HS codes are made up of what components? [hint: see Note p. 2]
· 4. The HS “international nomenclature” consists of what components? What components of the international nomenclature are set internationally? What components are set domestically?
· 5. What are “headings” under the HS? How many digits do they contain? What purpose(s) do they serve?
· 6. What is the purpose of “tariff items (digits 7 and 8)” in the HS?
· 8. What is the purpose of the HS General Rules? [hint: see Note p. 7]
· 9. What is the relationship between the different HS General Rules?

	[bookmark: _Toc216382422]Canada (Attorney General) v Igloo Vikski Inc (2016)  framework for applying the General Interpretive Rules (hockey gloves)

	Facts
	· Igloo Vikski were importing hockey gloves into Canada
· There were three models 
· Dispute about how the CBSA was classifying the goods – there was one heading that was glove, mitten, or mitts, but could also be classified as articles of plastic
· Applied for re-determination which they were not satisfied with
· CBSA president did a re-determination
· Applied to the CITT which also did not go their way
· The individuals on the CITT are very well-versed on the law in this area
· Applied to the Federal Court of Appeal and ultimately, the SCC
· Needed to get leave to the SCC (get permission) – had to be an issue of law

	Issue
	· How do you interpret the customs tariff with respect to the categorical divisions?

	Ratio
	· The General Interpretive Rules must be interpreted in a concurrent fashion rather than a cascading fashion

	Reasoning
	Justice Brown
· Ultimately, the CITT is owed deference since they are very experienced 
· As administrative decision-makers, they have expertise
· There should be deference to the CITT since they do a lot of this type of assessment 
· The standard of assessment is reasonableness – the decision only had to be reasonable rather than correct
· Did not have to be correct – could be one of several different interpretations and outcomes as long as it is reasonable 
· The two tariff classifications championed by the parties were:
· 62.16.00.00 – gloves, mittens
· 39.26.00.00 – articles of plastic
· Justice Brown said that the HS Rules 1-6 were interpreted in a cascading fashion (description of the approach of the FCA and CITT)
· Disliked this description because it isn’t a cascade, but more of a concurrent approach/interpretation
· Argued and held that whereas the CITT and FCA had approached the interpretation in a cascading way, instead it is more important to understand the approach to interpretation as a concurrent one
· If you have one rule, you have to interpret subsequent rules in light of the first rule 
· He said that in the application of rule 2(b), when you also take Explanatory Note 12 into consideration, that cannot be taken to undo rule 1
· The articles of plastic tariff item required sewing/fusing plastic as found in the Explanatory Note – this qualification was something that the goods did not possess
· It was not a characteristic of the gloves and blockers – it more properly fell into the gloves and mitten category 
· Error of FCA was not explaining rule 2(b) through Explanatory Note 12
· They focused too directly on Rule 2 to the exclusion of Rule 1 – need to see them in a coordinated manner 
· They operate together at the same time
· And in light of the Explanatory Note and the qualification in the heading about the sewing/fusing of plastic, it is evident it would fall more directly in the gloves and mitten category

	Holding
	Appeal allowed.



· 10. In Canada (A.G.) v Igloo Vikski what item was at issue? What were the two tariff classifications championed by the parties?
· 11. In Canada (A.G.) v Igloo Vikski Brown J observes that the HS General Rules had been interpreted by the CITT and Federal Court of Appeal as applicable in a “cascading fashion” (see para. 7). What objection does Brown J have to this characterization and what characterization does he propose instead? Why?
· 12. What was the standard of review applied by Brown J in Canada (A.G.) v Igloo Vikski to the CITT’s decision? What justified this standard of review? [hint: see para. 17]
· 13. What role did Brown J identify for the application of General Interpretive Rule 1 in Canada (A.G.) v Igloo Vikski?
· Question 14 - what role did Brown J identify for the application of General Interpretive Rule 2 in Canada (A.G.) v Igloo Vikski? What is its role in relation to General Interpretive Rule 1?
· GI Rule 2 application and role in relation to GI Role 1
· Interpret rule 2 in light of rule 1 in a concurrent approach
[bookmark: _Toc216382423]The Choice of Law (Sept. 23rd)
· The choice of law
· A contract involves the creation of rights and obligations for parties
· There is a need to “localize” the contract to the law of a specific jurisdiction to serve as the background against which parties’ rights and obligations can be interpreted
· Choice of law selected by the parties will be known as the “proper law of the contract”
· Proper law of the contract – key term, choice they make
· In Canadian common law, the proper law may be determined in one of three ways:
1. By express selection by the parties
2. By inferred selection from the circumstances
3. In failing the first two options above, by judicial determination of the system of law which the transaction has “the closest and most substantial connection”
· Express choice of law
· Where parties expressly stipulate that a contract is to be governed by a particular body of law, that choice will serve as the proper law
· Courts will generally defer to this choice – party autonomy and notions of private ordering
· Parties believe their choice is valid and correct and will work best in the context of the relationship they are entering into
· Therefore, courts will give significant deference to that choice
· However, courts observe some limitations on the express choice – must be:
· Bona fide (according to good conscience)
· Legal
· No ground for avoiding the choice on the basis of public policy
· Implied/inferred choice of law
· If there is no express choice, courts will strive to determine if there was an implied/inferred choice of law based on evidence of the parties’ intent
· If the parties have made a choice of forum, there is a strong presumption that the law of the forum is to be the proper law
· Other factors that may be used to ascertain the parties’ intent are:
· Legal terminology
· The form of the documents
· Currency of payment
· Language
· Other like transactions
· Place of performance
· Etc.
· No express choice of law
· Where there is no express choice of law or where it is not possible to infer such a choice, the proper law is determined by ascertaining the system of law with which the transaction has the closest and most substantial connection
· Court does not try to determine the presumed intent of the parties – instead, what system of law might have been chosen by reasonable people
· Normally, the analysis requires an examination of all the circumstances
· In most instances, a court will focus on the place of contracting, place of performance, place of business/residence of the parties, the nature/subject matter of the contract, etc.
· Before you select the proper law, you need to have an idea of the scope of the proper law – extent to which the proper law applies to a given issue
· Scope of the proper law
· The proper law will govern the contract, subject to the following:
· It is acceptable for parties to “split” the contract (i.e. have different contractual issues governed by different systems of law)
· The proper law means domestic law of the system chosen, not its choice of law rules
· In common law provinces/territories and Quebec, the law governing the contract will determine:
· Essential validity of the contract (i.e. void? Valid?)
· Interpretation
· Performance
· Effect of contract on third parties
· Discharge
· Certain matters may be governed by other laws, such as the law of the forum or the law of the place of contracting
· These issues can include:
· Formation (offer/acceptance)
· Formal validity (law of place of contracting vs. the proper law)
· Capacity: normally, law of parties’ domicile governs
· The nature of the remedy: the law of the forum
· The measure of damages: the law of the forum
· Liability to pay interest: the proper law, which is normally the law of the place where the debt is to be paid
· Choice of law – proper law of the contract
· Determined – express, implied, closest connection
· Choice of forum (about dispute resolution)
· Choice of forum is all about dispute resolution – parties will confer jurisdiction on a court/tribunal
· Choice of forum clause allows the contract parties to confer personal jurisdiction on the courts of the appropriate jurisdiction to adjudicate disputes under the contract
· The proper law and the choice of forum need not be the same, and parties may take advantage of the benefits of a jurisdiction’s substantive laws while submitting to the procedural laws of another jurisdiction
· Might be a forum conveniens issue here
· Might be a conflict of law between choice of law and forum
· Even if parties confer jurisdiction on a court/tribunal, the court or tribunal does not need to accept that matter – court might decide that the jurisdiction or discretion isn’t there to assume the power to make the decision (Amin Rasheed)
· In most cases, parties select a governing law and forum from a single jurisdiction
· Choice of forum – exclusive vs non-exclusive
· When choosing a forum, parties may submit to:
· Exclusive jurisdiction: an action can be commenced only in the chosen forum
· Non-exclusive jurisdiction: provides some flexibility to the parties as it authorizes more than one jurisdiction to hear the action
· Parties intending exclusive jurisdiction must clearly indicate it in the clause
· Courts may not enforce an exclusive jurisdiction provision if a party can demonstrate a “strong cause” for an alternative forum (such as the convenience of the forum, the governing law agreed upon by the parties, the strength of jurisdictional connections of the parties and whether there are public policy reasons to deny the forum)
· Jurisdiction
· Jurisdiction is the court’s power to take hold of, or ‘seize’, a matter
· A court is not invariable required to take hold of a matter
· While parties may have made a choice of law, the court itself, in consideration and exercise of its discretion, may itself decide not to take jurisdiction
· Reasons for a court not to take jurisdiction are:
· The matter falls outside of its jurisdictional competence (like the Federal Court of Canada)
· There is another jurisdiction which is a more convenient forum (Easter Power v Azienda)
· Forum non convenience – not a jurisdiction that is so closely connected to the facts of the dispute, that the court can assume jurisdiction and move forward
· Sample choice of law and forum clause:
· “This agreement is governed by the laws of the Province of [province], without regard to conflict of laws principles that would require the application of the laws of another jurisdiction. [Subject to the dispute resolution provisions of this agreement,] the parties irrevocably submit to the [non-exclusive/exclusive] jurisdiction of the courts of the Province of [province].”
· Elements to be determined by the parties: choice of law, forum, and attornment to jurisdiction
· Attornment to jurisdiction
· Usually a simple statement by the parties indicating that they agree to the jurisdiction of the court to resolve a particular dispute and don’t raise any objections 
· Preventative measure so that parties cannot deny that they don’t agree to the jurisdiction of the court
· Attornment to jurisdiction complements choice of law and forum
· Vita Food Products v Unus
· Newfoundland law, Canadian law, and US law
· The bills of lading (that were incorrect but signed) were said to be governed by English law 
· Four laws that could pertain to this dispute
· Dispute was heard in a court in Nova Scotia – Privy Council had to make a determination on the choice of law
· In not complying with sections 1 and 3 of the Newfoundland Carriage of Goods by Sea Act, it calls into question the Hague Rules
· Hague Rules work to limit the damages that the owner of the goods could claim
· Key
· Took the Hague Rules and imported them into English Law
· Hague Rules of 1924 provide for limitations on liability that would have exempted the owner of the vessel from a claim launched by the owner of the goods
· Any claim above a certain value is at the risk of the owner of the goods
· Article excerpts of the Hague Rules on the PowerPoint
· Express choice of law made was valid – the phrasing that English law applied didn’t work to undermine the bills of lading in this instance
	[bookmark: _Toc216382424]Vita Food Products Inc v Unus Shipping Co, [1939] AC 277 (JCPC)  Parties may expressly choose the proper law of the contract provided that the choice is bona fide, legal, and not contrary to public policy

	Facts
	· Appeal arises out of a claim made against respondent, a body corporate incorporated under the law of Nova Scotia now in liquidation, as owner of the motor vessel “Hurry On” registered at the port of Halifax, Nova Scotia
· Claim made by appellant – a body corporate carrying on business in New York – for damage and loss suffered in respect of consignments of herrings which were being carried in the “Hurry On” from Middle Arm, Newfoundland, to New York, and were delivered in a damaged condition
· January 1935 – “Hurry On” was put up as a general ship for carriage of cargo (including herrings) from Newfoundland ports to NY
· At the Middle Arm port in Newfoundland, three lots of herrings in barrels for carriage to NY were loaded in the “Hurry On”
· Appellant purchased the herrings from MG Basha, whose name appears on the bills of lading 
· Not clear when the property passed, but appellant may be treated as owner of the herrings at all material times 
· Bills of ladings issued on behalf of the ship – dated Middle Arm, January 15, 1935, and acknowledged receipt on board for the goods in apparent good order and condition from MG Basha
· Provided for delivery in the like apparent good order and condition at NY “unto order Commercial National Bank and Trust Co., notify Vita Food Products, New York, or his or theirs assigns.”
· WA Shaw acted for the ship as broker or agent in Nfld to secure the cargo, and J Poole signed the bills of lading for the ship
· By some error, the bills of lading signed by Poole were old ones used outside Nfld by Shaw at other ports for other vessels 
· Did not incorporate the Hague Rules which had been adopted by the Carriage of Goods by Sea Act enacted in Nfld in 1932 
· “Hurry On” sailed from Middle Arm on January 16th, 1935, bound for NY with the herrings 
· January 18th, 1935 – ran into bad weather and ice off the coast of Nova Scotia, captain decided to make for a port of refuge but in the attempt to do so, ran ashore at Grady Point in Nova Scotia in a gale of wind
· Ship was eventually taken to Guysboro, where the herrings were unloaded, reconditioned, and forwarded by another ship to NY
· In NY, appellant took delivery of the herrings in their damaged condition under the bills of lading and paid freight – claimed for the damage to the herrings and for salvage and other expenses
· Allegation that the ship was unseaworthy was rejected by the Courts in Canada (need not be considered) – however, it is admitted that the loss was due to the captain’s negligence in navigation
· Provisions of either the bills of lading or of the Carriage of Goods by Sea Act would exempt the respondent from liability for a loss due to negligence 
· Contended that since the Act had not been complied with, the exceptions did not avail the respondent and that it was subject to the liabilities of a common carrier
· Above claim rejected by the Chief Justice of Nova Scotia (where the action was brought) and also by the Supreme Court of the province
· Chief Justice held that notwithstanding the non-compliance of section 3 of the Act, the bills of lading were effective documents but subject to the exemptions, not of the bills themselves, but to those prescribed in the rules 
· Supreme Court held that if the bills of lading were illegal, the parties were in pari delicto (in equal fault) and on that ground, the action must fail

	Issues
	· What was the proper law of the contract? Could the parties validly stipulate that English law governed?
· Whether failure to obey s.3 of the Newfoundland Carriage of Goods by Sea Act is illegal under the law of Nfld (place where the contract was made) 
· Whether that failure renders the contract void in the Courts of Nova Scotia

	Ratio
	· Parties may expressly choose the proper law of the contract provided that the choice is bona fide, legal, and not contrary to public policy
· Failure to comply with a mandatory statutory requirement in the place of contracting does not necessarily invalidate the contract, especially when the statute provides guidance rather than an imperative or obligation
· A carrier can rely on contractual exemptions if valid under the chosen proper law of the contract
· Where the English rule that intention is the test applies, and where there is an express statement by the parties of their intention to select the law of the contract, it is difficult to see what qualifications are possible, provided the intention expressed is bona fide and legal, and provided there is no reason for avoiding the choice on the ground of public policy

	Reasoning
	Lord Wright
· Bills of lading are identical in terms except for the description of goods included in each parcel 
· Bills of lading contained a provisio that the goods should be at shipper’s risk while at the dock pending loading
· There was a later clause which, in accepting the bill of lading, the shipper, consignee and holder of the bill of lading agreed to be bound by all its stipulations as fully as if the shipper, consignee or holder had signed it
· Bill of lading set out in detail “Terms and Conditions of this Contract Bill of Lading which are hereby mutually agreed upon as follows.”
· Summary of Terms and Conditions below (Notes)
· The Newfoundland Act, passed in 1932, recited that it is expedient that the rules agreed to as a draft convention for the unification of certain rules relating to bills of lading by the delegates of a number of states should, subject to the provisions of the Act, “be given the force of law with a view to establishing the responsibilities, liabilities, rights and immunities attaching to carriers under the bills of lading.”
· Section 7 gives any Court in Nfld having jurisdiction to the amount claimed power to try any action for loss or damage to goods carried by sea to or from the Dominion of Nfld, notwithstanding any stipulation in the bill of lading or similar document
· Rules given the fore of law are set out in full in the schedule to the Act
· These rules (Hague Rules) are identical to the British Carriage of Goods by Sea Act, 1924, and have now been adopted with or without modification by certain foreign states (recently the US and Crown Colonies)
· Confer rights and immunities and also impose liabilities upon shipowners 
· Act and rules only apply where a bill of lading is issued and there is no provision making it imperative for the carrier to issue a bill of lading save on demand of the shipper
· Hague Rules agree in substance with the bill of lading in regards to liability in respect of negligence and unseaworthiness
· Rules go further than the bills of lading – e.g., provide that the carrier is to be released from liability if suit is not brought within one year after delivery has been or should have been made
· Chief Justice and Supreme Court did not agree in all respects, but held that disobedience to section 3 constituted illegality in which both parties were equally concerned, and accordingly the action failed whether laid in contract or tort
· Their Lordships are of opinion that the bills of lading were not illegal and must be accepted as valid documents by the Courts of Nova Scotia
· True construction of Sections 1 and 3 of the Act
· S.1 – provides for application of the rules to every bill of lading for the carriage of goods by sea in ships from any port in Nfld to any other port (whether inside or outside that Dominion)
· Appellant argues that since s.1 only provided that the rules should have effect “subject to the provisions of this Act”, the rules could not apply to a bill of lading unless compliant with s.3
· Lordships disagree – “subject to the provisions of this Act” merely means that the rules are to apply but subject to the modifications contained in s. 2, 4, 5, and 6(3) of the Act
· Otherwise, it would put an unnecessarily wide interpretation of the requirements instead of a narrower, more natural meaning
· Lordships agree that section 1 is the dominant section and section 3 merely requires the bill of lading to contain an express statement of the effect of section 1
· In their Lordships’ opinion, the express words of the bill of lading must receive effect with the result that the contract is governed by English law
· English law (and the law of Nova Scotia being the same) is the proper law of the contract that the parties intended to apply
· Intention is objectively ascertained – if not expressed will be presumed from the terms of the contract and the relevant surrounding circumstances
· In questions relating to the conflict of laws, rules cannot generally be stated in absolute terms but rather as prima-facie presumptions
· Where the English rule that intention is the test applies, and where there is an express statement by the parties of their intention to select the law of the contract, it is difficult to see what qualifications are possible, provided the intention expressed is bona fide and legal, and provided there is no reason for avoiding the choice on the ground of public policy

	Holding
	Bills of lading were valid – contract was governed by English law and appeal dismissed. 

	Notes
	· Summary of the Terms and Conditions:
· Usual exceptions of sea and other perils, usual exemptions of specified classes of damage such as leakage, breakage, and so forth
· Clause 7 is material – general exemption in respect of the goods carried from liability for all damage capable of being covered by insurance, and from liability above a certain value per package unless a special declaration is made
· Wide general exemption of loss or damage due to negligence of the shipowners’ servants at or after commencement of the voyage, or to unseaworthiness provided all reasonable means had been taken against it
· General average to be settled according to York Antwerp Rules, 1924, and adjusted in the country selected by the owners – same clause provided that “This contract shall be governed by English law.”
· Clause 8 – liability of the goods to contribute to general average and similar charged not affected though necessity for that contribution was due to negligence or unseaworthiness, provided that due diligence was exercised to make the ship seaworthy and properly manned, equipped or supplied
· Clause 22 – no claim was to be admitted unless made in writing within 15 days after delivery or failure to deliver the goods 
· Provision also made that in the case of shipments from the US, the Harter Act of 1893 applied
· Unless stated, bill of lading was subject to the terms and provisions of and exemptions from liability contained in the then unrepealed Canadian Water-Carriage of Goods Act, 1910, ch. 61
· That clause declared illegal, null and void any clauses exempting the shipowners from liability unless specifically incorporated 
· Canadian Act only applies to shipments of goods from any port in Canada, whether to domestic or international ports
· Prima facie would not apply to a shipment from Nfld
· Section 3 of the Newfoundland Carriage of Goods by Sea Act
· “Every bill of lading or similar document of title issued in this Dominion which contains or is evidence of any contract to which the rules apply shall contain an express statement that it is to have effect subject to the provisions of the said rules as expressed in this Act.”



· Hague Rules updated to the Hague-Visby rules
· Wording in the bill of lading doesn’t have to mention the Hague rules for it to apply
· Increases the limits of liability
· Updating of the Hague Rules to the Hague-Visby rules applies to shipments out of Canada and shipments within Canada
· Cardel Leasing v Maxmenko
· Issue – interaction of 2 different systems of law
· BC law – repossession OR damages; Ontario law – repossession + damages
	[bookmark: _Toc216382425]Cardel Leasing Ltd v Maxmenko, 1991 (OCJ General Division)  a contract that is illegal or unenforceable in the place of performance will not be enforced by Ontario courts, even if the parties expressly select Ontario law

	Facts
	· Defendant entered an agreement dated June 30th, 1987, with plaintiff for lease of a 1986 Volvo
· Agreement signed by defendant in BC and at the time, defendant was a resident of BC
· According to the agreement, the monthly payments were $645 plus sales tax of $38.70
· Deposit held by plaintiff = one month’s payment + tax ($683.70)
· Agreement contained a buy-out provision - $8,000.00 + provincial sales tax
· At the material times, the plaintiff was a company with its head office in Ontario – paragraph 25 of agreement stipulated that agreement became effective at the time of its acceptance by an officer of the plaintiff at Toronto
· February 1988 – plaintiff considered that the defendant’s lease payments had fallen into arrears
· April 12th, 1988 – automobile repossessed by the plaintiff’s agents in BC and sold there 
· At the time, the defendant was a resident of BC
· Alleged by plaintiff that car was sold by plaintiff to a car dealership for $20,300
· Clause 25 – Agreement contained, inter alia, a choice of law provision
· Agreement not effective unless and until accepted by an officer of the Lessor at Toronto
· Governed by and construed in accordance with the laws of the Province of Ontario
· If any provision contravenes the laws of any Province or jurisdiction where this Agreement is to be performed so as to be invalid or unenforceable, such provision shall be deemed not to be part of this Agreement, but such an event shall not void or affect the remaining provisions
· No action shall be brought to construe or enforce this Agreement or otherwise with respect to it except in the Courts of the Province of Ontario, to whose jurisdiction the Customer hereby attorns
· Clause 16 – provides, inter alia, that the plaintiff is entitled to repossess the car
· Aspect of performance of the agreement in repossessing the automobile took place in BC
· Clause 18 – provides that the plaintiff is entitled to damages (in notes)
· Provisions described in paras 11-13 – permit the plaintiff to repossess the automobile and at the same time pursue other remedies to collect damages are contrary to the laws of BC 
· Clause 15 - Subsections 19(1), 19(2), and s.22 of the Sale of Goods on Condition Act
· Notes
· Clause 16- provision referred to in paragraph 15 were in effect at all the material times during the currency of the agreement 
· There is no similar provision in an Ontario statute
· Mr. Summers, on behalf of the plaintiff, agreed that suing and seizing is not permitted under BC law but asserted that Clause 25 of the Agreement provides that Ontario law is to govern and that Ontario does not require an election between these two remedies
· Argued that nothing has happened to render any clause in the agreement invalid or unenforceable
· Also argued that the second sentence of clause 25 was quite specific in limiting its effect to the contravention of law “where this agreement is to be performed”
· Submitted that the aspect of performance now complained of by the defendant is this action for damages which is being “performed” in Ontario and where these is no law precluding the bringing of such a lawsuit
· Argued this agreement does not in any way offend BC law because the agreement does not require Cardel to seize and sue but rather permits it to do so 
· While the plaintiff could not sue in the courts of BC because of the 
“procedural effect” of s.191) of the Sale of Goods and Conditions Act, this “procedural” provision can have no effect before an Ontario court
· Defendant submitted that this Court should not permit an action which would give effect to a contractual provision where its performance is illegal in the place of performance
· Argued clause 18 of the agreement is illegal or unenforceable by the laws of BC which foreclose the option of suing upon electing repossession of the vehicle
· Argued s.19(2) of the Sale of Goods on Condition act is clearly substantive in that it explicitly extinguishes the buyers obligations under the agreement following repossession
· Plaintiff, in drafting agreement, contemplated that laws of another province could have application and specifically provided for this event 
· Alternatively, counsel contended that because the contract was drafted by the plaintiff, it was subject to the doctrine of contra proferentum – any ambiguity in clause 25 must be construed against the interests of the plaintiff
· In reply, Mr. Summers said the defendant had agreed to the application of Ontario law and this choice of law governs according to Vita Food Productions Inc
· Defendant’s position: clause 18 contravenes s. 19(1 and 2) and s.22 of the Sale of Goods on Condition Act in BC and that performance of the agreement was in that province

	Issues
	· Whether a vehicle leasing company with its head office in Ontario can enforce in Ontario an agreement with a resident of BC and essentially performed in that province where BC law would preclude such enforcement but where parties to the agreement have chosen Ontario’s law and courts

	Ratio
	· Parties may choose the governing law of a contract, but this choice will not be enforced if it is made to evade mandatory laws of the jurisdiction with which the contract has its closest and most real connection.
· A contract that is illegal or unenforceable in the place of performance will not be enforced by Ontario courts, even if the parties expressly select Ontario law.
· Ambiguities in a standard form drafted by one party are construed against the drafter (contra proferentem).

	Reasoning
	Adams J
· Where the parties to a contract expressly stipulate that an agreement shall be governed by a particular law, that law will generally be the proper law of the contract (see Vita Food Productions Inc)
· This freedom of choice is subject to certain limitations – selection must be bona fide and legal, and there must be no reason for avoiding the choice of on the ground of public policy
· Professor Castel points out in his treatise that where a law is expressly chosen to evade the provisions of the system of law with which the transaction, objectively, is most closely connected, that choice will be disregarded
· A contract illegal by the law of the country where it is to be performed will not be enforced notwithstanding the explicit choice of law of the contracting parties
· Second sentence in clause 25 explicitly anticipates application of something akin to these principles by providing that if any provision contravenes the laws of any Province or jurisdiction where the Agreement is performed so as to be invalid/unenforceable, such provisions will not be deemed to be part of the agreement 
· Defendant argues that performance of the agreement was in BC while the plaintiff submits that performance of the provision is challenged with the clause that stipulates Ontario law to rule
· I find the defendant’s position more closely accords to the meaning of the contract and the policy of conflict of laws 
· Defendant leased the vehicle from the plaintiff in BC and enjoyed the car there – defendant was resident throughout the term of the agreement in bc 
· Did not purchase it in Ontario and then move to the west
· Car was seized and sold in BC when the defendant failed to honour the payments in that province
· Presumably, a demand for the balance of the payments was made upon him in BC pursuant to clause 18 
· I find that BC was the place of performance of the contract and that the contract has its most substantial connection with that province notwithstanding the technical effect of the first sentence of clause 25 (choice of law provision)
· With this in mind, s. 19(1/2) and s.22 of the BC Sale of Goods on Condition Act is rendered unenforceable, and indeed, extinguished the plaintiff’s entitlement to recover unpaid monthly rents upon it taking possession of the vehicle which it has admitted it did
· While plaintiff’s proposed interpretation of clause 25 is a possible one, the broader meaning of “performance” proposed by the defendant is, at least, equally tenable – applying contra proferentum rule of construction, the defendant’s interpretation is to be preferred

	Holding
	Action of the plaintiff is dismissed.

	Notes
	· Clause 18 of the agreement provides that the plaintiff is entitled to damages as follows:
· Damage (18) The Lessor may, without notice, but shall not be obliged to, sell such vehicles, or any of them at public or private sale or sales, upon such terms as it may deem advisable, and in the event of such sale or sales the Lessor shall in addition to all other rights or remedies hereunder, be entitled to retain as liquidated damages and not as penalty all proceeds of any and all such sales, and to recover from the Customer, all additional rents in respect of the vehicles sold, determined in respect of each vehicle as provided in Article (11). The Lessor may bid for or purchase any or all of said vehicles at any such sale. Upon default of the Customer, the Lessor may retain all rents, payments, deposits, downpayments and resale proceeds theretofore received, including refunds and other sums, if any, otherwise payable to the Customer hereunder, and the Lessor shall be entitled to recover from the Customer, as liquidated damages and not as penalty:
· (a) the proceeds of any and all sales of the vehicles in accordance with the preceding paragraph; and in addition thereto;
· (b) any and all losses incurred by the Lessor on the resale of the vehicles; and
· (c) a cancellation fee equivalent to three months' rental at the rate provided in Schedule "A"; and
· (d) any and all unpaid monthly rents for the balance of the rental terms of the vehicles, and all additional sums, if any, due and unpaid; together with costs and expenses, including legal fees and expenses, incurred by the Lessor in the enforcement of its rights and remedies under this or any other provision of this agreement, it being expressly understood and agreed that these remedies are cumulative, and that the Lessor shall not be obliged to elect any one remedy, but is entitled to recover damages under all of the heads of damage aforesaid.
· Subsections 19(1), 19(2), and s.22 of the Sale of Goods on Condition Act
· 19.(1) Subject to subsection (4) and section 23, a seller may enforce his right to recover money due and owing under a conditional sale either:
· (a) by taking possession of the goods, on a surrender or pursuant to the contract; or
· (b) by suing the buyer for the money due and owing,
· but not both.
· (2) Where the seller takes possession of the goods, the buyer's obligations and the obligations of the guarantor or indemnitor under the contract and in any instrument granting collateral security are extinguished. 
· 22. A waiver or release of any benefit given by sections 19 to 24, except if given by a corporation, is void.



· Star Texas
· Floating proper law – depending on where the action was commenced, the law governing the contract would be applied
· One argument – floating proper law unknown in the common law and therefore invalid 
· To knock out the jurisdiction of the English courts 
· Arbitration clause is still valid – defendant shall still have the option to decide the forum
	[bookmark: _Toc216382426]Star Shipping AS v China National Foreign Trade Transportation Corp, [1993] 2 Lloyd’s Rep 445 (CA)  arbitration clauses with dual venues do not necessarily imply a floating proper law; the contract’s proper law is determined by the system of law with the closest and most real connection

	Facts
	· Nov. 27th, 1989 – plaintiffs (Star Shipping), as disponent owners, chartered Star Texas to the defendants, China National, for the period of a one-time chartered trip 
· Charter contained an arbitration clause in unusual terms 
· Clause 35: “Any dispute arising under the charter to be referred to arbitration in Beijing or London in defendant’s option”
· The vessel loaded in China – cargo included a consignment of chemicals 
· While at Singapore, a container of chemicals was found to be leaking and the vessel was required to return to China 
· Plaintiffs say that save for two short periods, the vessel remained on hire during the return voyage, and the defendants are liable for unpaid hire and certain costs and expenses amounting to $304,952 in all – defendants deny liability
· June 16th, 1992 – plaintiffs issued a writ of service out of the jurisdiction pursuant to leave granted by Justice Evans 
· Defendants sought by summons to set aside service on the grounds that the case did not fall under any heads of O11, r1 – applied for a stay under s.1 of the Arbitration Act 
· Mr. Rix argues that s.1 does not apply because the arbitration agreement is null and void – made two submissions:
· Parties must have intended that if the arbitration were to take place in Beijing, it would take place in accordance with Chinese law as the proper law governing the contract, including the arbitration agreement (or English law if the arbitration took place in London)
· Parties could not have intended that arbitration should take place in London with the contract being governed by Chinese law or vice versa
· Clause is void for uncertainty – the clause provides for the arbitration to be held at Beijing or London in the defendant’s option 
· Having a “defendant” breaches clause 35 which refers disputes to arbitration and not legal proceedings

	Issues
	· Who is the defendant? 
· Which law governs the contract and therefore, the arbitration?

	Ratio
	· An arbitration agreement can exist perfectly well without it being known at the time the arbitration agreement is entered into what law will govern the arbitration procedure
· A “floating proper law” (one that varies depending on where arbitration occurs) is not recognized under English law; however, Clause 35 did not in fact create one.
· Arbitration clauses with dual venues do not necessarily imply a floating proper law; the contract’s proper law is determined by the system of law with the closest and most real connection.
· A “floating curial law” (different procedural law depending on venue) is permissible and does not invalidate an arbitration clause.

	Reasoning
	Lord Justice Lloyd
· Prima facie, the defendants are entitled to a stay because the arbitration clause in the contract is clearly not a domestic arbitration agreement within s.1(4) of the Act
· The express agreement in cl. 35 as to the place of arbitration, and the implied choice of a floating proper law, are so closely related to each other that if the latter must be disregarded by the English court, applying the lex fori, so must the former
· Floating Proper Law
· If a party agrees that differences are to be settled by arbitration in a certain country, there is an inference that they intend the law of that country to apply but this is not inevitable (though often sensible and reasonable)
· Mr. Rix’s argument is not sound – attaches too much importance to clause 35 as an indication of the parties’ intentions as to the proper law of the contract 
· Where the arbitration clause provides for a single situs, then the arbitration clause provides a strong, though not conclusive, indication of what the parties intended as the proper law of the contract, including the arbitration agreement 
· Where the arbitration clause provides for a dual situs, the indication that they intended both laws to apply, according to where the arbitration takes place, is much less strong
· As to the proper law of the contract, the courts will be driven back to asking what is the system of law with which the contract has the closest and most real connection, since nothing can be inferred from clause 35
· Although floating curial law has been selected, the Court has not been referred to any case where floating curial law invalidates an arbitration clause
· Even if the arbitration clause provides for multiple venues, that does not make it void for uncertainty or otherwise unworkable 
· Makes good commercial sense that the law governing arbitration procedure should be the law of the country where the arbitration takes place, unless the parties have agreed on some other curial law (rare)
· The objections that apply to a floating proper law do not apply to a floating curial law

	Holding
	· Clause 35 was valid and enforceable – it did not create an impermissible floating proper law.
· A floating curial law is acceptable – the clause was not void for uncertainty.
Appeal dismissed; defendants’ interpretation (that the option lay with them as “defendant”) was upheld.



	[bookmark: _Toc216382427]Imperial Life Assurance Co of Canada v Colmenares, 1967 SCC  The place where a contract is “made” is not decisive; the proper law is determined by considering the contract as a whole and the surrounding circumstances

	Facts
	· Parties agree that if the proper law of the contracts is found to be Ontario, the respondent is entitled to succeed, but if the law of Cuba applies, unless permission has been granted by the National Bank of Cuba, the payment of cash surrender value in dollars to a person resident in the US (as the respondent is and was), would be an offence contrary to the Foreign Exchange Contraband Law of Cuba
· The two policies in question were in identical terms and both written in Spanish for delivery by the appellant’s Cuban agent to the respondent who was then a Cuban national and who had made application for the policies in Cuba pursuant to the form by which he agreed, inter alia:
· Any policy granted pursuant hereto shall take effect only upon its delivery and upon payment of the first premium thereon in full, to be vouched for by the Company’s printed official receipt duly countersigned and provided that upon delivery and payment there shall be no material change in my health or insurability since the completion of pt.2 of my application
· Respondent’s offers as contained in the application for these policies were by their terms irrevocable and he specifically agreed to accept the policies if any when they were issued
· Before delivery, policies were duly authenticated before a Notary in accordance with Cuban law
· Appellant contends the contracts were made in Cuba and governed by that law
· Respondent points out the applications were addressed to “The Imperial Life Assurance Company of Canada, Head Office, Toronto, Canada” and were prepared at that office (where the policies were prepared) 
· Although written in Spanish, they were drawn in the common, standard form as used in Ontario and conform to those laws
· Policies stipulate that they could not be varied except by writing thereon signed at the head office of the company by two of its executive officers 
· All payments under the policies were required to be made by bank draft drawn on New York payable in legal currency of the US
· Although many premiums were paid in pesos in Cuba, at the time the contracts were made it was contemplated that cash surrender value would be payable in American dollars and request for such payments required to be made in writing to the head office in Toronto

	Issues
	· Whether the proper law of the contracts of life insurance is the law of Ontario or the law of Cuba

	Ratio
	· The proper law of a contract is the system of law with which the contract has its closest and most substantial connection (Bonython v. Commonwealth of Australia)
· The place where a contract is “made” is not decisive; the proper law is determined by considering the contract as a whole and the surrounding circumstances
· Insurance contracts prepared and approved at a Canadian insurer’s head office, in standard Ontario form and requiring head office authorization for performance, are most closely connected with Ontario law, even if applied for and delivered abroad

	Reasoning
	Ritchie J
· Of the opinion that at the time of the making of the contracts was when the initial irrevocable offers contained in the respondent’s applications were accepted by the mailing of the policies from the appellant’s head office in Toronto
· respondent's applications by their terms provided that they were not to be effective until fulfillment of certain conditions which I have set out above and which are almost identical with those required of all contracts of life insurance in Ontario unless the application otherwise expressly provides to the contrary
· although the policies did not become effective until the conditions were fulfilled (which occurred in Cuba) these conditions themselves were part of “the entire contract between the parties” which was concluded when the policies were mailed in Toronto
· the fact that the parties agreed the policies were not to become effective until conditions were fulfilled in Cuba did not alter the place where the agreement was made
· It has long been recognized that when contracts are to be concluded by post the place of mailing the acceptance is to be treated as the place where the contract was made
· CoA - because the policies themselves contained certain restrictive provisions relating to war and air travel which were not mentioned in the applications, it followed that the contracts were not concluded by the mailing of these policies
· The additions to the policies which the CoA referred to do not have the effect of changing the place where the contract was made from the place of acceptance to that of delivery
· The place where the contract was made is not by any means decisive in determining the question of what law is applicable to the contract (quoting the CoA majority in agreement)
· Accepted that determining proper law of a contract is solved by considering the contract as a whole in light of all the circumstances which surround it and applying the law with which it appears to have the closest and most substantial connection
· Many factors have been taken into consideration in determining the proper law to be applied – described in the passage from Cheshire on Private International Law: 
· “The court must take into account, for instance, the following matters: the domicil and even the residence of the parties; the national character of a corporation and the place where its principal place of business is situated; the place where the contract is made and the place where it is to be performed; the style in which the contract is drafted, as, for instance, whether the language is appropriate to one system of law, but inappropriate to another; the fact that a certain stipulation is valid under one law but void under another; ... the economic connexion of the contract with some other transaction; ... the nature of the subject matter or its situs; the head office of an insurance company, whose activities range over many countries; and, in short, any other fact which serves to localize the contract.”
· There is doubt about the whether justification is warranted for the idea that proper law of a contract of life insurance is necessarily the country where the head office of the insurer is situated
· Quite plain that the actual decision to “go on the risk” was made in the head office and could not have been made in Havana
· The fact that both the applications and policies were prepared in Ontario in a common, standard form complying with the law of the province, is to be regarded as of preponderating importance in determining the law governing the contracts
· I think that the form of the policies which were issued in the present case evidences the fact that the insurer intended to be governed by that law
· there is nothing in the circumstances of the present case to support the unprecedented proposition that the proper law of a continuing contract can shift from time to time – proper law to be determined as of the date when they were made
· . The finding that the law of Ontario applies might well result in steps being taken by the Cuban authorities which would be prejudicial to the appellant and I think that it had a very real interest in pursuing the matter

	Holding
	The proper law of these contracts is the law of Ontario – appeal dismissed with costs.



· Amin Rasheed
· Kuwait insurance corporation – established in Kuwait
· Amin Rasheed – Company registered in Liberia (transporting fuel oil)
· Key allegation – allegation of smuggling 
· Crew was imprisoned and the vessel was confiscated – allegation of smuggling avoids the insurance policy
· Insurance policy prohibited smuggling
· Question – whether Amin Rasheed could call on the insurance policy given the allegation of smuggling
· The form was English – sought to sue in England (policy was an English form used)
· Action was brought to serve Kuwait insurance with a commencement of proceedings in Kuwait but the action undertaken by Amin Rasheed in London
· Begun in a British court
· Issue was if the insurance policy was governed by English law, and if so, would the Englich court have jurisdiction or decline on discretionary grounds because Kuwait was the more appropriate forum
· Could insurance company be served on an ex juris basis?
· There was three levels of court decisions – UK Court (service ex juris), CA, HL
· Jurisdiction – was English law the proper law of the contract?
· Since the policy was written on English forms and the payments were made between banks in England, the Court found English law was to govern
· And they could have jurisdiction
· Discretion 
· Facts of the case suggested that Kuwait would be a more convenient forum because of the local nature of the dispute and the allegations of smuggling 
· Also looked at the law itself – Kuwait had no indigenous law of marine insurance 
· Amin Rasheed argued that the English courts should exercise their discretion because Kuwaiti courts don’t have a body of law to look to 
· Court rejected this argument – doesn’t mean Kuwaiti courts are incompetent
· They have made insurance decisions before 
· Court said that a Kuwaiti court will be as skilled in answering a question of law as we would be ourselves
· English courts are international was another claim addressed by the Court
· Court said it is still a domestic court and Kuwaiti courts are still skilled in answering such questions
· Service ex juris was quashed
	[bookmark: _Toc216382428]Amin Rasheed Shipping Corp v Kuwait Insurance Co, [1984] AC 50 (HL)  where no express choice of law exists, the court infers intention from the terms and surrounding circumstances

	Facts
	· Plaintiff/appellant (the assured) is a shipping company incorporated in Liberia, but has its head office and carrying on its business in Dubai
· It is the owner of a cargo vessel of the landing craft type, the Al Wahab (the vessel) which traded in Arabian Gulf waters only (at the relevant time)
· Assured seeks to litigate in the English commercial court against the defendants/respondents (the insurers) for a constructive total loss of the vessel which was insured under a hull and machinery policy of insurance against marine and war risks (the policy) that had been issued in Kuwait by the insurers who have their head office there and branch offices elsewhere in the Gulf (including Dubai) but no office or representative in England
· The plaintiff (assured) was a Liberian shipping company operating from Dubai, owner of the vessel Al Wahab.
· The vessel was insured against marine and war risks under a hull and machinery policy issued in Kuwait by Kuwaiti insurers.
· The policy was in English, closely followed the Lloyd’s S.G. form as in the Marine Insurance Act 1906, and incorporated the Institute War and Strikes Clauses (1.10.70).
· Claims were expressed to be payable in Kuwait, but in practice premiums and settlements were handled in London through brokers.
· On Feb. 28, 1980, the vessel was seized by Saudi authorities for alleged smuggling, the crew imprisoned, and the vessel confiscated. The assured claimed constructive total loss and sought to sue in England.
· To do so, the assured needed to establish (1) jurisdiction under R.S.C. Ord. 11 r.1(1)(f)(iii) (that the contract was governed by English law), and (2) that service out of the jurisdiction was proper under r.4(2) (discretion point).

	Issues
	· Whether the marine insurance policy was governed by English law within the meaning of R.S.C., Ord. 11, r.1(1)(f)(iii) (jurisdiction point).
· If so, whether the English court should nevertheless decline jurisdiction on discretionary grounds because Kuwait was the more appropriate forum (discretion point).

	Ratio
	· A contract is governed by its “proper law,” determined by the parties’ express or implied intention; where no express choice exists, the court infers intention from the terms and surrounding circumstances.
· Marine insurance policies in the Lloyd’s S.G. form, dependent on the Marine Insurance Act 1906, necessarily imply English law as their governing law where no local marine insurance law exists.
· Even if jurisdiction is established under Ord. 11 r.1(1)(f)(iii), English courts exercise an “exorbitant jurisdiction.” Leave will only be granted if the plaintiff shows England is the forum conveniens or that justice cannot be obtained in the alternative forum.

	Reasoning
	Lord Diplock
· On jurisdiction:
· Contracts cannot exist in a legal vacuum; the rights and obligations under this policy are intelligible only by reference to the Marine Insurance Act 1906.
· At the time, Kuwait had no indigenous law of marine insurance. Kuwaiti courts themselves would apply foreign law (English) under their conflict rules.
· Thus, by necessary implication, the proper law of the contract was English law.
· The argument that Lloyd’s forms had become an “international lingua franca” did not negate the need for a governing law — the policy’s reliance on the 1906 Marine Insurance Act tied it to English law.
· On discretion:
· Jurisdiction under Ord. 11 is “exorbitant”; comity requires caution where the defendant has a natural forum (here, Kuwait).
· Key issues were factual (was the vessel smuggling?) with witnesses located in Saudi Arabia, India, and Bangladesh, making Kuwait at least as convenient as England.
· Kuwaiti courts were competent and, under their conflict rules, would apply English law where necessary.
· English courts should not dismiss civil law systems as inferior.
· The Commercial Court in London, though internationally popular, is still a domestic court; its expertise does not override the principle of comity.

	Holding
	The House of Lords held:
· Jurisdiction point: The policy was governed by English law.
· Discretion point: Despite that, England was not the proper forum. Kuwait was available and adequate.
Appeal dismissed; service of the writ out of the jurisdiction was set aside.



· Quebec civil law and choice of law
· In Quebec civil law, if no law is designated or the law chosen invalidates the contract, the courts will apply the law with which the contract is most closely connected, in a view of its nature and the attendant circumstances
· A contract is presumed to be most closely connected with the law of the country where the party who is to perform the obligation in question has their residence
· Country of residence of the party that performs the contract
[bookmark: _Toc216382429]Choice of Law Summaries (Canada, US, EU)
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· Restatement (2nd) – US Choice of law 
· Generally directs the court to apply the law of the jurisdiction with the “most significant relationship” to the dispute (NOTE: Canadian law is relationship to the contract – slight difference)
· Will look at territorial connections such as where the injury occurred, where the conduct occurred, and the domicile of the parties
· Court will consider:
· The policies of the forum
· The policies of other interested states
· The protection of justified expectations
· Other factors
· Enormously flexible – critics complain it makes it difficult to predict which state’s laws apply
· Bottom line: absent a statute, choice of law decision-making in US law will approach results (the jurisdiction with “the most significant relationship”) that look a lot like a classic British/Canadian analysis (“the closest and most substantial connection”), with some allowance for state-specific variation
· Choice of law in tort
· General Canadian rule in tort is that the choice is dictated by the law of the place the tort occurs (lex loci delicti) (Tolofson v Jensen)
· Exceptions have all but been eliminated in common law Canada and should only be considered in international cases
· Hague Choice of Courts Convention (2005)
· Treaty by which countries recognize a choice of forum/court made by private parties 
· HCCC contains three obligations on state parties:
· Court chosen by the parties must hear the dispute, thereby ensuring predictability
· Non-chosen court must suspend/dismiss proceedings
· Judgements given by the chosen court must be recognized and enforced in other state parties
· Only 7 ratifying countries
· Canada has neither signed nor ratified – partly because of jurisdictional concerns at the provincial level
[bookmark: _Toc216382430]The International Sale of Goods (I) (Sept. 25th)
· Contracting in Canadian domestic law
· In Canadian domestic law, a contract is considered to be formed in the normal course by:
· Agreement between the parties (often involving offer/acceptance – formal idea of formation)
· The parties furnishing ‘consideration’ to each other
· Intent to contract
· These requirements must be fulfilled for a contract to be formed
· Contracting in Canadian domestic law: qualifications
· Contracts can also be formed in other ways where, for example:
· There is no express agreement but simply conduct (i.e. by implication)
· There is some substitute for consideration (e.g., estoppel)
· There are additional factors that affect contract formation:
· Form – under Canadian law, some contracts must be made in a certain way
· Capacity – ability to contract (i.e. minors can’t contract)
· Privity and its exceptions – a contract is only enforceable or invocable only by a party, subject to certain exceptions (e.g., the principled exception: London Drugs)
· Regulation – many domains of contract are now regulated (e.g., labour/employment, transport, consumer protection, etc.)
· Concerns in an international sale
· But foreign parties contracting with a Canadian buyer/seller may be concerned about:
· Familiarity with Canadian law
· Power imbalance and the “home court advantage” of Canadian parties in selecting Canadian law
· Need for proof of Canadian law if a dispute is litigated in a foreign court
· Parties may therefore seek a neutral, standardized body of sales law to govern their sales contract
[bookmark: _Toc216382431]UN Convention on Contracts for the International Sale of Goods (CISG)
· The UN CISG was concluded in 1980 and entered into force in all Canadian provinces and territories in 1988
· CISG serves three distinctive purposes:
· Presumptively application of the CISG focuses the parties’ attention on the governing law pre-emptively
· They will have to pay attention to the issue of the governing law before problems arise
· Because the CISG contains a blend of common and civil law concepts, its neutrality eliminates perceptions of national bias (possibility of leveling the playing field)
· Resort to the CISG eliminates the need to prove and apply foreign law in a domestic court – eliminates the need for recourse 
· Parties must make a choice for the proper law of the contract against which the CISG will apply 
· CISG and Domestic Law
· The CISG provides a body of law for international sales
· It is not an exhaustive sales code or system of law
· E.g., CISG does not address the rights of unpaid sellers against goods – typically addressed by domestic law concerning property
· Parties intending to apply the CISG to their contract of must still make a choice of law 
· This choice serves as a background to provide answers to questions that the CISG does not address
· CISG does not deal with all issues of law that might arise between the parties 
· CISG: Interpretation
· Designed to be interpreted in a uniform manner – when interpreting the CISG, one looks at other decisions that have interpreted the CISG from other jurisdictions
· It is not done with respect to national law, but international law 
· UN Conference on International Trade Law (UNCITRAL) has undertaken to maintain compendiums of national decisions on the CISG to assist with decision-making 
· The principle of uniformity requires that interpretation gaps should be filled:
· First, with reference to the scheme of the CISG and its general principles
· Second, with reference to national law (i.e., the proper law of the contract)
· Despite efforts at uniformity, decisions on the CISG in different jurisdictions aren’t entirely uniform 
· We often defer to Canadian precedent and the authority in other jurisdictions are often not consistent
· Courts have, in the past, come to opposite conclusions on the same issue in the past – no independent court of appeal for reference decisions 
· Parties’ intent is to be inferred from the relevant circumstances, including:
· Negotiations
· Common law does not allow for directly conflicting testimonies during negotiations (parole evidence)
· CISG allows for this – difference between common law and the CISG
· Practices prevailing between the parties
· Usage
· Subsequent conduct
· CISG: Application
· CISG applies:
· CISG Art. 1(1)(a): to parties whose place of business is in different contracting states OR
· Around 97 different countries have ratified at the end of 2024 
· CISG Art. 1(1)(b): where conflicts’ rules lead to the application of the law of a contracting state
· If you have the law of a contracting state that has ratified, then the CISG applies
· Qualifications:
· CISG Art. 95 reservation: some countries that have ratified have opted out of automatic application under 1(1)(b)
· Ex: the US ratified the CISG but reserved under CISG Art. 95 – as a result, contracts governed by US law do not attract automatic application of the CISG
· Application of a contracting parties’ law as the proper law of the contract will automatically exclude application of the CISG without anything further
· “place of business”: difficult to determine given the complexity of modern business forms (parent companies, subsidiaries, JVs, consortiums)
· Best to specify where the contract will be performed and the proper law
· The CISG: Canadian Application
· Canada has not made such a declaration under CISG Art. 95 but relevant provincial legislation (like in Ontario) holds that express reference to provincial Canadian legislation as the choice of law will automatically exclude application of the CISG (so far, so good)
· What if the parties fail to make express reference to provincial legislation as the proper law, like what happened in la San Giuseppe v Forti? Two further points:
· The CISG might automatically apply since parties have not excluded its application by making an express choice of law or otherwise excluding the CISG’s application
· However, the wording of provincial legislation (like in Ontario) with respect to exclusion of the CISG is not exhaustive
· Says the parties “may exclude”, not “shall/must exclude” 
· This wording leaves open the possibility that parties could exclude application of the CISG in some other way
· Provincial legislation also suggests that a court (Canadian or foreign) examining the application of the choice of law (as Canadian) would look more closely at the contract and whether its provisions are consistent with application of the CISG or whether they reasonably evidence the parties’ desire not to apply the CISG
· The CISG: A Continuing Role for Party Autonomy
· The CISG preserves the supremacy of the contract and the autonomy of the parties to define their own contractual relations
· Parties remain free to exclude the CISG’s application, either in whole or in part
· CISG is meant to provide for the possibility of parties stepping back from, and ultimately modifying any of the rules in the CISG
· Can constrain and modify or exclude its application 
· CISG Applications and Exclusions
· CISG governs only certain features of contracts for the international sale of goods – relate principally to:
· Issues of formation of the contract
· Rights and obligations of seller and buyer under the contract
· CISG is not concerned with:
· The validity of the contract
· The property in the goods sold
· Product liability
· Rules concerning dispute settlement
· The CISG: Contract Formation Issues
· The CISG addresses three principal issues concerning contract formation (and are more pro-contract compared to other contractual conclusions):
· Offer
· Acceptance
· Battle of forms
· CISG does not require that a contract be in writing and is not subject to further requirements concerning form – CISG Art. 18(2)
· Oral offers must be accepted immediately – CISG Art. 18(2)
· Many international transactions will be negotiated by the parties in some sort of oral fashion – so long as the acceptance has taken place there, oral acceptance can conclude a contract
· CISG: Offers
· Under the CISG, an offer must be made to one or more specific persons and must be sufficiently definite to indicate an intent to be bound
· Definiteness requirement 
· CISG Art. 14: an offer is “sufficiently definite” if it:
· Indicates the goods and
· Provides for the determination of the quantity and price, expressly or by implication
· CISG Art. 16: an offer is irrevocable if it so indicates
· CISG Art. 15: an offer becomes effective when it reaches the other party (not when it is sent)
· CISG Art. 17: a rejection terminates an offer, including an irrevocable offer
· The CISG: Acceptance
· CISG Art. 18(3): acceptance must occur either through statement or conduct
· CISG Art. 18(2): acceptance must reach the offeror
· Reasonableness of the time for acceptance depends on the mode of communication
· The CISG: Battle of forms 
· Traditionally, a contract is considered to be concluded by mirror-image offer and acceptance
· “battle of the forms” – situation where the parties’ communications contain varying terms
· Parties propose different terms to which the contract is to be concluded
· Classic example of the battle of the forms is Butler Machine Tool v Ex-Cell-O Corp, where Lord Denning adverted to four possible outcomes to such a battle:
· “First shot”
· Opening offer provided by the offeror
· “Last shot”
· Offeree’s terms 
· Construal together
· Terms themselves might not harmoniously overlap with each other – issue with this outcome
· Reasonable implication
· Gives too much deference to courts and foists a contract upon the parties they may not have agreed to – issue with this outcome
· Common law courts’ conclusion as to a battle of forms varies – often, it is the “last shot” approach that prevails because:
· The buyer/seller perform without sufficiently objecting
· The common law tends to prefer “bright lines” 
· If making an offer, you should have some slip that contains a signature from the offeree agreeing to the terms + a clear statement that the offeror’s terms will be binding
· Best way to avoid the battle of forms – need these two requirements
· Courts dislike construal together because terms contained in offers and acceptances may not harmoniously cohere
· Courts dislike reasonable implication because it vests too much discretion in judges to “make” contracts for the parties
· CISG tries to give some solutions to the battle of the forms – under the CISG:
· Acceptance must essentially (though not completely) mirror the terms of the offer
· Allows for modification where the modification is proposed by the offeree is not material (you will still have a proper acceptance)
· A reply to an offer that materially alters the offer constitutes a counter-offer rather than an acceptance (CISG Art. 19(1))
· Material alteration – additional/different terms relating to price, payment, quality and quantity, place and time of delivery, extent of party liability, or dispute settlement are deemed to materially alter the terms of the offer
· A reply to an offer that does not materially alter the terms of the offer is an acceptance unless the offeror objects orally or in writing
· In practice, the CISG tends to favour the “last shot” approach because in ordinary international sale, the seller will send confirmation of the buyer’s purchase order, which normally contains the conditions on which the parties contract
· Only way to assure that standard terms will prevail is for one party to secure signed confirmation/acceptance that its general printed conditions will be adhered to and no others
· Such exclusivity is problematic in IBT – practices may arise during contractual formation or third parties’ behaviour may arise at variance with standard terms 
· CISG: Formation issues – differences with the common law
· Consideration: under the common law, parties must each furnish consideration (i.e. some benefit/detriment in order to give indication that the promises mean something) in order to enter into a contract
· Under the CISG, there is not explicit requirement of consideration to conclude a contract
· Civilian approach – focuses on the will of the parties
· Parole evidence: under the common law, parole evidence (i.e. oral evidence) may not be admitted to vary the express terms of a written agreement, subject to certain exceptions
· Under the CISG Art. 8, parole evidence may be admitted to prove the subjective intent of the parties
· Mailbox rule: under the common law, valid acceptance is furnished by dispatch, not upon receipt by the offeror
· Under CISG Art. 18(2), acceptance must reach the offeror (not when dispatched)
· Mailbox rule does not apply in the CISG 
· CISG: Buyer/Seller Obligations under the Contract
· If a contract has been formed, buyer and seller are subject to certain obligations under the CISG
· Generally speaking, obligations of the seller are greater and more onerous than those of the buyer
· In the ordinary course, the seller must:
· Deliver the goods
· Hand over the relevant documents
· Not only invoice, but possibly some sort of bill of lading or import/export documentation
· Correct invoicing is important
· Two import/export documents discussed in the materials:
· Certificate of origin
· Inspection certificate
· Transfer property to the goods
· Transfer title – question of when this might happen
· Three different instances: 
· when parties intend it to transfer
· upon delivery
· where the seller makes the goods available
· In the ordinary course, the buyer must:
· Make payment
· When does it occur? What instrument is used to effect payment?
· Take delivery of the goods
· The parties to an international sale are free to exclude, expand, or modify these obligations and frequently do so
· Relevant obligations entered into by sellers and buyers under a contract governed by the CISG may be grouped under 6 headings:
· Obligations of the seller
· Obligations of the buyer
· Common obligations of buyer and seller
· The passage of risk
· Consequences of breach and remedies available
· Frustration and force majeure
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· 3 principal obligations:
· Deliver the goods
· Hand over the relevant documents
· Transfer property to the goods (CISG Art. 30)
· Question of property is a matter of domestic law – not covered by the CISG
· “goods”: the principal obligation of the seller is to deliver goods that are of the quality, quantity, and description required by the contract
· Identified in contract and should include some statement about the quantity/quality of the goods
· In domestic contract law, sales of goods often contain express and implied warranties
· Warranty: minor term in a contract that is more like a promise by one party than a term agreed to by both parties 
· E.g., when you buy a car, warranty states that the car works – if the car doesn’t work, warranty gives you the right to have the dealer fix the car under certain conditions (length of time, cause of damage, etc.) (typically spelled out in a warranty)
· A breach of warranty allows the innocent party to sue for damages but not to treat the contract as being at an end – not the destruction or sidestepping of the contract
· CISG combines certain express and implied warranties and conditions as to fitness and quality of the goods found in domestic legislation (CISG Art. 35)
· Obligations of the seller: delivery
· Traditionally one of the obligations a seller must fulfill
· Generally speaking, delivery is presumed to take place at the seller’s premises – CISG Art. 31(c). this is where the seller hands the goods over to the carrier
· Parties can agree that delivery will take place either upon release to the first carrier (truck, rail, ship, air) or at some intermediate point beyond that
· Ex: pisco from Peru being sent to Toronto – if parties agree to the INCOTERM “CIP Callao” (i.e. the port of Lima) delivery could take place:
· At the pisco brewer’s premises somewhere in Peru
· At a logistics hub in Peru that the brewer transports the pisco to separate from its place of business
· At the container yard in Callao where the pisco is to be loaded on board a vessel for the sea voyage to Canada
· Because of this uncertainty, it is a good idea for parties to specify the exact place of delivery
· Delivery in shipment & destination contracts
· Delivery may involve a shipment or destination contract
· If the contract does not require the seller to deliver the goods at a particular destination, a “shipment” contract is presumed
· On the other hand, a “destination” contract is characterized by a seller’s obligation to deliver at a particular destination
· Shipment contracts require:
· The seller to make proper shipping arrangements
· Delivery of the goods to the carrier – can happen at the sellers place of business, intermediate point, or marine point of transfer
· All the seller has to do is make the goods available for pickup by the buyer 
· Risk typically passes on a shipment contract upon delivery
· Destination contracts require:
· The seller delivers the goods either to the buyer’s place of business or to another destination specified in the contract
· Unless otherwise agreed, risk of loss remains with the seller until deliver is accomplished
· Since delivery is delayed in a destination contract, the risk remains with the seller until a certain point in the future when the goods have been delivered
· Some sellers may be reluctant to shoulder the risk of the destination contract
· May not want to insure the goods
· Obligations of the seller: transfer of title
· Title = legal ownership
· Title is a matter of property and is typically regulated by domestic law
· There are five rules concerning passage of property in the Ontario SOGA which explains who has title to the goods and when they have title:
· Rule 1 – in an unconditional contract for the sale of specific goods in a deliverable state, property passes when the contract is made 
· Rule 2 – where there is a contract for the sale of specific goods and the seller is bound to do something to put the goods in a deliverable state, property does not pass until such thing is done and the buyer has notice thereof
· Rule 3 – where there is a contract for the sale of specific goods and the seller is bound to weigh, measure, test, or do some other act or thing for the purpose of ascertaining the price, property does not pass until such thing is done and the buyer has notice
· Rule 4 – when goods are delivered to the buyer on approval or “on sale or return” or other similar terms, property passes:
· A) when the buyer signifies approval or acceptance to the seller or does any other act adopting the transaction
· B) if the buyer does not signify approval or acceptance to the seller but retains the goods without giving notice of rejection, then if a time has been fixed for the return of the goods, on the expiration of such time, and, if no time has been fixed, on the expiration of a reasonable time – what is a reasonable time is a question of fact
· Rule 5 – where there is a contract for the sale of unascertained or future goods and goods are unconditionally appropriated to the contract, property passes to the buyer, and such assent may be expressed or implied and may be given either before or after the appropriation is made
· In addition, where in pursuit of the contract the seller delivers the goods to the buyer or to a carrier or other bailee (whether named by the buyer or not) for the purpose of transmission to the buyer and does not reserve the right of disposal, the seller shall be deemed to have unconditionally appropriated the goods to the contract
· Quick and dirty transfer of title description:
· Under the Ontario Sale of Goods Act, title to goods passes to the buyer:
· when the contract is made, provided the contract is for specific goods that are in a deliverable state, and there are no conditions for the property transfer OR
· if the goods are unascertained (future goods) or if the seller must perform an action to put them in a deliverable state, property passes later, not necessarily when the contract is made
· three property interests relevant:
· property title
· possession 
· beneficial interest - risk
· Obligations of the seller: passage of title and passage of risk
· transfer of title from the seller to the buyer is very important relative to the risk of ownership
· risk typically follows title – unless otherwise agreed the goods remain at the seller’s risk until the property is transferred to the buyer
· however, because the CISG does not deal with title it has separate rules concerning risk of loss
· Under the CISG Art. 67 risk passes to the buyer:
· in a shipment contract, when goods are handed over to the first carrier
· in a destination contract, when goods are handed over at the destination
· parties are free to alter these rules
[bookmark: _Toc216382433]Obligations of the Buyer
· Buyers examination of the goods
· Buyer is obligated to inspect the goods within as short a time as possible and to notify the seller of any nonconformity within a reasonable time after they have discovered it or the nonconformity should have been recovered: CISG Art. 38-39
· If buyer’s notice is not given within two years, the buyer forfeits the right to rely on non-conformity and may lose the right to recover
· CISG does not deal with the mechanics of payment but merely refers to it
· Obligations of the buyer – payment
· CISG mandates that the buyer take steps to enable payment to be made: CISG Art. 54
· Unclear if this provision obliges the buyer to secure a letter of credit
· If payment by L/C is foreseen, parties should include an express provision to that effect in the contract
· The buyer must pay the purchase price on the date fixed by the contract: CISG Art. 59
· Buyer has an obligation to take delivery under an international sales contract
· The taking of delivery presumes that the buyer or agent will take possession of the goods
· Obligation presupposes that the buyer will conduct themselves cooperatively
· Depending on the contract terms, accepting delivery might involve:
· Making arrangements for carriage of the goods (as in a shipment contract)
· Securing import licenses or documents
· Ensuring the necessary infrastructure will be ready to take delivery of the goods
· Delivery presumes that the buyer will physically remove the goods from the carrier’s possession
· Risk generally passes to the buyer when the goods are handed over to the carrier for transmission to the buyer unless the goods are to be delivered to a particular place (CISG Art. 67(1))
· For goods sold in transit, risk passes to the buyer from the time the goods were handed over to the first carrier: CISG Art. 68
· Under the CISG in all other contracts (i.e. those not involving carriage or transit), risk passes when the buyer “takes over” the goods (CISG Art. 69)
· String contracts 
· A buyer and a seller where, many goods are fungible, and are looking around for buyers
· Where you have many buyers just waiting for an attractive price
· A large amount of international trade involves goods that may leave the seller but have no immediate buyer
· The instant purchaser is an intermediary – a bank, broker, an investment company – who is speculating 
· They hope to resell the goods at the best price available at some future date
· Bulk goods (e.g., oil, commodities) are often sold in this manner
· These arrangements are known as “string contracts”
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· In the common law of contract, the consequences of a breach of contract depend on the status of terms
· If a term is a condition, breach allows for the termination of the contract
· If a term is a warranty, breach allows for damages only
· Unlike under the common law, the consequences and remedies available under the CISG upon breach are not dependent on the designation of the provision breached (i.e. condition or warranty)
· Instead, dependent on the gravity of the breach and harm caused to the innocent party
· Looks at the fundamentality of the breach
· As a result, a breach under the CISG is conceived of as either:
· Fundamental (i.e. allowing for termination of the contract)
· Non-fundamental (i.e. allowing for specific performance and damages)
· Fundamental Breach
· Fundamental breach – allows the innocent party to terminate the contract, thereby releasing both parties from the obligation to perform – CISG Arts. 81-84
· Nachfrist: avoidance of contract is also permitted where there has been additional time allowed by the innocent party and the breach is either fundamental or not 
· An innovation of the CISG
· Grace period or délai de grâs– either the innocent seller or innocent buyer can set out a period for fulfillment of the contract if there is some sort of a delay (grace period for performance)
· This idea is unknown in the common law – emphasizes how the CISG has a more pragmatic or softer approach to performance than the common law
· Nevertheless, an innocent buyer may elect to:
· Demand delivery of substitute goods
· Demand specific performance or
· Reject the goods
· An innocent seller may terminate the contract due to fundamental breach by the buyer and require return of the goods if already delivered
· May also demand specific performance
· Restitution of anything supplied or paid to the other party is also a possible head of recovery: CISG Art. 81(2)
· Non-Fundamental Breach
· A non-fundamental breach under the CISG is any breach that does not substantially deprive the innocent party of their legitimate contractual expectation
· E.g., goods arrive but not quite what the contract specifies, or there is a slight delay in delivery 
· In the case of a non-fundamental breach, the CISG entitles the innocent party to:
· Specific performance and
· Damages
· Anticipatory Breach
· Where either party anticipates failure to perform, the other party may take action
· Under the CISG, a party may suspend performances (CISG Art. 71(1)) if it becomes apparent that the other party will not perform a substantial part of their obligations as a result of:
· A serious deficiency in their ability to perform
· Their creditworthiness, or
· Uncertainty about their ability to pay or accept payment
· Their conduct in performing or preparing to perform a contract
· Buyer’s Remedies
· Where the seller has breached the contract either by only delivering part of the goods or if only part of the goods conform to the contract, the buyer has a range of choices:
· Specific performance – CISG Art. 46
· Additional period for performance – CISG Art. 47
· Proportionate reduction in the purchase price (or, in cases of fundamental breach, avoidance of the contract as a whole)
· Adjustment to price if the goods are not conforming or have not met the terms of the contract
· If the seller delivers the goods early, the buyer can accept or refuse to take delivery 
· Where the seller delivers an excess quantity of goods, the buyer may refuse delivery of the excess or may pay at the contract rate for the excess – CISG Art. 52(2)
· If the seller is late in performing, the buyer may elect to permit the seller additional time to perform, or if the lateness is a fundamental breach, to avoid the contract
· The seller may cure a breach prior to or after the date set for delivery by replacing or repairing non-conforming goods
· Seller’s Remedies
· If the buyer is late in performing their obligations under the contract, the seller may:
· Compel specific performance
· Fix an additional time for the buyer’s performance (following which, if the buyer still fails, the seller may declare the contract avoided): CISG Art. 64(1)(b)
· Grace delay in performance
· If any deviation of the buyer is a fundamental breach, the seller can avoid the contract: CISG Art. 64(1)(a)
· Specific Performance
· Exceptional remedy in the common law – doesn’t necessarily get granted a lot
· Because of its hybrid common/civil law heritage, the CISG makes specific performance a more central remedy than it is under the common law
· Reinforces the CISG’s preference for contractual performance
· Under the CISG, the buyer enjoys (ways in which the contract gets upheld – difference with the common law):
· A qualified right to demand performance where not otherwise pursuing an inconsistent remedy
· In the case of a delivery of defective goods, the buyer may demand substitutes
· A buyer may demand repair
· Under the CISG, the seller may demand:
· The buyer pays the purchase price
· Take delivery
· Fulfill other obligations under the contract (e.g., inspection of the goods)
· CISG makes very clear that specific performance isn’t available unless it is otherwise provided for in domestic law
· CISG cannot go beyond domestic law or the system of law that otherwise governs the contract
· Parties may agree that the party in a position to dispose of unwanted or perishable goods do so, or that an innocent party mitigate
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· Force majeure – brings the contract to an end where there is a major change, whether to the expectations that underlie the contract, or a possibility that intervenes that makes performance of the contract much more onerous – CISG recognizes force majeure
· Frustration – the impossibility of contractual performance due to a change of circumstances that makes performance physically or legally impossible, or excessively onerous, or fundamentally alters the nature of the transaction
· Example: Taylor v Caldwell (1867)
· Contract to perform a concert in a music hall 
· Music hall burned down before the concert but after the contract was concluded
· Plaintiff sued the hall owners for failing to provide the music hall to them as specified in the contract
· Court said destruction of the music hall was the fault of neither party – rendered contractual performance impossible
· Ratio – intervening event must be: 1) extreme, 2) not within the control of the parties, and 3) not reasonably foreseeable
· CISG Art. 79 contains a force majeure provision clarifying when an international sales contract may be deemed to be frustrated
	[bookmark: _Toc216382436]La San Giuseppe v Forti Moulding Ltd, 1999 ONSC  automatic application of the CISG for contracting states

	Facts
	· Contract between a Canadian (Toronto) company and Italian (Venice) company
· Dispute about the application of CISG – series of transactions that had taken place between the parties
· LSG provided Forti Moulding with a saw, some tools, and moulding frames 
· There were various disputes involved – Forti Moulding did not want the CISG to apply
· Several disputes arose between the parties over defective goods, over-shipment, and failure to pay (resulting in a large bill owed by Forti Moulding to LSG)
· Plaintiff claimed: failure to pay
· Defendant counterclaimed: over-shipment and defective goods
· All agreements were specified orally, LSG would send the goods, and then Forti Moulding would send the payments

	Issue
	· Did the CISG apply?

	Ratio
	· Automatic application of the CISG because the systems of law are contracting states so the CISG is deemed to apply unless parties contract out of it

	Reasoning
	Swinton J
· Since there was no clear and explicit exclusion of the CISG in the contract, the CISG will be deemed to automatically apply
· Silent application of the CISG
· Because the two states involved in the contract were contracting states and apply the CISG, the CISG will automatically apply
· Failure to pay
· Sides with LSG – all of the evidence suggests that Mr. Forti is being untruthful and LSG was acting in good faith in making the shipments
· There is an outstanding bill – the failure to pay was recognized
· For quality of goods and over-shipment
· Raised Art. 39(1) – buyer failed to give notice of nonconformity
· For the defective goods claim, there was a failure to provide notice that the goods did not conform or were seriously flawed
· There was also evidence that the issue of flaws was subjective and Mr. Forti did not give any real indication of the flaws to LSG at the time
· Reference to Art. 40 – did not apply because there was no proof that LSG was given any real warning of the shortcoming (the defective goods)
· Mr. Forti used the saw for a number of months and then sold it to someone else – the claim that the saw was defective did not have an ere of reality to it
· No basis for this claim in damages
· The counter claims of defective goods, over-shipment, and the defective saw are ultimately not made out
· Judgement for LSG

	Holding
	In favour of the plaintiff.


La San Giuseppe v Forti Moulding Ltd Questions from class:
· Where were the parties to this dispute located?
· Toronto, Canada, and Venice, Italy
· What system of law governed the contract?
· CISG was found to govern
· How did the CISG apply here? What does the case suggest about excluding application of the CISG in Canada?
· What provisions of the CISG did the court rely on in its decision?
· In whose favour did the court ultimately decide the case? – LSG

	[bookmark: _Toc216382437]Diversitel Communications Inc v Glacier Bay Inc, 2003 ONSC  time is of the essence, a fundamental breach occurs when the breach deprives the other party of the essential benefit of the contract, justifying termination and restitution

	Facts
	· Diversitel was a Canadian company and Glacier Bay was a US company (California)
· Concerned the purchase of specialized insulation panels purchased from Glacier Bay to Diversitel for use at a military base
· Requirement of payment from Diversitel to Glacier Bay for the goods
· Diversitel had a contract with the Ministry of National Defence (MND) and had an onward obligation to supply them with these insulation panels 
· Timeliness was important in this instance because the insulation panels were for electronic goods that were going to be placed on Canadian military bases in the higher Arctic 
· The window these operations could take place are small because of the climate conditions in the Arctic
· Glacier Bay agreed to supply these insulation panels but they never arrived

	Issue
	· Was Glacier Bay’s failure to deliver on the agreed schedule a fundamental breach of contract allowing Diversitel to terminate and recover payment?

	Ratio
	· Time is of the essence either by explicit clause or where the nature of the transaction and circumstances show that timely performance is fundamental (Sail Labrador v. Navimar)
· A fundamental breach occurs when the breach deprives the other party of the essential benefit of the contract, justifying termination and restitution
· Under Rule 76.07(4), a responding party must present specific facts and evidence, not mere allegations or denials, to show a genuine issue requiring trial

	Reasoning
	Roccamo J
· The CISG was found to apply – parties in two contracting states (Canada and US – application under Article 1(1)(a))
· Articles that applied:
· Article 25 – fundamental breach
· Article 33 – delivery
· Article 49 – buyer may avoid the contract for fundamental breach
· Article 81(2) – possibility of restitution of payment
· There was reference to common law case that investigated time “of the essence” – it is to be interpreted strictly
· If there is a provision like that in the contract, it is governing
· Glacier Bay failed to abide by that and thus, committed a fundamental breach
· Regardless of which framework applied, the outcome will be the same
· Did not examine the CISG jurisprudence of fundamental breach
· The two bodies of law are the same so there was no need – assumed the two bodies of law are the same
· Given that timeliness is so important in Canadian law, it is assumed that a fundamental breach was committed
· Decided in favour of Diversitel

	Holding
	In favour of plaintiff. 


· Case is evidence of a “homeward trend” used by many national courts when examining the CISG
· Typically, they would examine the CISG on the particular provision in question, and then to look at the CISG principles
· After examining all of that, it is customary to then go to the law of the contract
· This case is an example of how Canadian courts left the CISG aside because it was unknown – didn’t want to look through the case law to determine which CISG case applied
· Lack of judicial ambition and a shortcoming in judicial creativity
Diversitel Communications Inc v Glacier Bay Inc Questions from class:
· Where were the parties in this dispute carrying on business?
· What gave rise to this dispute?
· How did the CISG apply here?
· What provisions of the CISG did the court consider?
· According to the court, does the CISG alter the test for fundamental breach found in the common law?
· Was time “of the essence” in this contract?
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· What is the author’s concern in this article? Why is uniform jurisprudence difficult to achieve under the CISG?
· Concern with the CISG’s application – focus on CISG Article 7 which establishes a jurisconsultorum (judges in different jurisdictions consulting CISG case law)
· Judges will, in applying the CISG to other countries, will look to other courts and jurisprudence before looking at CISG principles and the law of the contract
· CISG precedence comes in different languages so difficult to see what the decisions are
· Concerned about the binding effect of precedent – how binding is a body of law that you simply “consult”?
· Interpretation of the CISG alters the usual norms of Canadian domestic law
· Strange territory for judges to enter into 
· Requires consulting other decisions from judges – these may not be entirely consistent (although this happens in Canadian domestic law)
· Supposed to apply CISG general principles – these are broad and vague and difficult to apply
· Supposed to apply domestic legal principles in light of international law and legal commitments
· These obligations are alien and Canadian courts have failed to grapple with this
· No Canadian appellate court has really examined the CISG
· What does the article suggest Canada may be missing out on?
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· Many countries have ratified the CISG (97 at present), but this record obscures the fact that contracting parties can exclude it if they choose
· In the case of Canada, the CISG is excluded by sophisticated contracting parties in almost all cases
· Looked at why the application of CISG might have different outcomes in Canada than the US
· Found that Canada tended to exclude the application of the CISG
· Canada is at least nationally more receptive to international law than the US because:
· It hosts two legal systems
· Custom is part of domestic Canadian law
· More international orientation of Canada
· Canadian lawyers tend to be more sophisticated in their approach to the CISG in that they don’t unnecessarily exclude it
· In the US, there was a lot of exclusion of the CISG even when it would not apply 
· In Canada, there is a more nuanced approach suggesting that parties are better aware of what the CISG is and provides for
· Canadian companies were also more hostile to the CISG than their US counterparts (page 69)
· They have superior knowledge and are using it more judiciously to apply it to certain situations
· Some scattered hints that Canadian lawyers based in Quebec may be marginally more receptive to the CISG than lawyers elsewhere in Canada
· Companies that filed agreements with a federal database and that mentioned the CISG are clustered in a small number of sectors (mining, biotechnology, tech)
· Foreign investors might demand that the CISG apply – may not necessarily be Canadian lawyers/companies (a lot of foreign investment in these areas)
· Canadian companies are better informed about CISG’s consequences and are more likely to exclude it
· Also, there is little in the record to suggest Canadian companies seek to apply CISG “silently” (page 77)
· Some evidence that Quebec lawyers are more receptive to the CISG’s application if they represent the purchaser of goods since there is a general sense that the terms of the CISG are generally more favourable than standard terms imposed by sellers with significant bargaining power (page 80)
· In Quebec, parties will not exclude the CISG when:
· The CISG has provisions that are advantageous to their clients
· The client is sophisticated and has used the CISG in the past
· The client is doubtful of applying the law of the counterparty to the contract

[bookmark: _Toc216382440]International Sale of Goods (II) (Oct. 2nd)
· CISG Recap
· CISG purports to be a “system” but in fact it is only partly so
· There is a lot of sales law that it does not cover (e.g., property, application of specific performance) so domestic law will inevitably intrude
· CISG is the law in Ontario
· CISG has several benefits that Canadian common law does not:
· It has no requirement of consideration
· “softer” approach to contract formation issues: offer, acceptance, battle of forms
· Allows parol evidence
· Greater emphasis on contract performance – grace, seller’s right to cure, specific performance, etc.
· Omnibus legislation in Ontario in 2017 entitled the “Burden Reduction Act, 2017, S.O. 2017, c. 2” made a number of amendments to international agreements as they apply to Ontario
· The International Sales Convention Act of 1990 (by which the CISG was implemented in Ontario law) was amended and CISG application was clarified:
· s. 3: CISG “has force of law in Ontario.” (1990 version of legislation simply said that “the Convention comes into force in Ontario.” – in force for whom? What does ‘force’ mean?)
· s. 6: CISG may be excluded by parties in whole or in part (1990 version was less specific about the effect of citing Ontario law as the proper law of the contract and excluding CISG application). Retains “may” language re exclusion.
· So, on the whole, the 2017 amendments just look like good housekeeping
· They do not change the way in which the CISG applies or is excluded by parties in Ontario – simply a little more precise about its effects
· Hague Choice of Courts Agreement (2005)
· The HCCA is a treaty by which countries recognize a choice of forum/court made by private parties
· HCCA contains three obligations on state parties:
· Court chosen by the parties must hear the dispute, thereby ensuring predictability
· Non-chosen court must suspend/dismiss proceedings
· Judgements given by the chosen court must be recognized and enforced in other state parties
· As of 2024, there are 7 parties to the HCCA including the EU – EU nudged Singapore, UK, and Ukraine, which have ratified
· China and the US have signed the HCCA but not yet ratified
· Canada has neither signed nor ratified (see below though)
· Projected Application of HCCA in Ontario
· the “Burden Reduction Act, 2017, S.O. 2017, c. 2” also amends the International Choice of Court Agreements Convention Act, 2017 and states that “the Hague Convention of 30 June 2005 on Choice of Court Agreements set out in Schedule 1 has force of law in Ontario on and after the day it enters into force in accordance with Articles 28 and 31 of the Convention.”
· Requires a court chosen by the parties to hear a dispute unless it is outside the court’s jurisdiction to ensure predictability
· Requires a non-chosen court of the signatory state to dismiss proceedings
· HCCA Art. 31 requires Canada to ratify – to date it has not
· The Ontario government appears to be preparing the way for the HCCA to become Ontario law in future
· Understanding the CISG in context – IBT Contracts
· The rushed nature of basic legal education means understanding of the law may be patchy:
· Q: are pre-contractual statements ever relevant in contractual performance?
· Q: is time “of the essence” in every contract concluded in Canada?
· Q: the difference between terms/conditions/warranties/misrepresentations …
· Q: what is the ambit of fundamental breach? Is this different from material breach?
· Real world examples of IBT contracts to may help to get an idea of how CISG applies:
· International Chamber of Commerce (ICC) Model Contract
· Key clauses of an international contract for the sale of goods
[bookmark: _Toc216382441]The ICC Model International Sale Contract
· Increased international trade has given rise to the need for standardized contracts
· Many companies cannot afford a lawyer to draft tailor-made contracts for every transaction
· Model contracts especially important to SMEs (small and medium-sized enterprises) that risk accepting contracts imposed by the other (i.e. larger) party – can serve as a point of comparison
· ICC Model Sale Contract is divided into two parts:
· Specific conditions – particular conditions applicable to a specific transaction
· General conditions – general conditions that involve standard terms found in the ICC Model Sale contract
· ICC Model Sale Contract: Scope of Application
· ICC Model Sale Contract applies to:
· Manufactured goods (as opposed to raw materials)
· Does not cover sales to consumers (business-to-business only)
· Is designed for “one-off” sales (as opposed to continuing supply arrangements), hence the absence of price adjustment and delivery by installment clauses
· Not to the sale of services or IP
· Preliminary questions (handout – ICC Model Contract):
· Who is the seller and who is the buyer in the ICC Model Form Contract?
· Veronese spa (limited company in Italian) from Milano Italy and a buyer in China (Zhongxin Import)
· What goods have they contracted concerning? What is the cost of the goods?
· 1 SPECTRA ENG.220 V SO HZ, CE MARK type 80090795
· Look at the commodity code - HS 901890
· Harmonized System – instruments used in medical surgery 
· Cost of goods – box a2
· $1,570,000 USD – agreed by the parties
· What INCOTERM have the parties agreed to? What does this term oblige the seller to do? Where does delivery take place?
· CIP – Carriage and Insurance Paid to 
· Passage of risk – seller maintains risk until the first carrier (in this instance, it is the Milan airport)
· Goods are made in a manufacturer’s place of business and put on a truck to the airport
· Goods are put in a warehouse at the airport, and packaged and put on a plane
· At that point, delivery has taken place
· If something happens to the goods while in the truck, the seller would bare the cost because delivery has not taken place
· Shipped from Milano Milpensa (airport in Milan) to Shanghai Airport
· What about the insurance coverage agreed? What does it cover?
· Max insurance coverage as well as wars, strikes, riots, and civil commotions
· SRCC (strikes, riots, civil commotions)
· When are goods supposed to be delivered?
· Fourth week of March 2013
· Who is supposed to perform inspection of goods? Where will this occur?
· Inspection made in Milan 
· Inspection important – deemed to determine that the goods conform with the contract 
· If that is the case, the buyer is deemed to have received the goods, accepted the goods, and cannot complain about non-conformity with the terms of the contract
· BIVAC was probably hired by the purchaser to inspect the goods for them – there will be an inspection certificate issued 
· Is the seller retaining title?
· The seller is retaining tile – box A6
· How is the buyer paying for these goods?
· Irrevocable documentary credit – unconfirmed
· Probably a letter of credit that is unconfirmed 
· Unconfirmed – commitment to pay is only made by the buyer’s bank 
· Commitment made by the Chinese bank – the Italian seller might want more in terms of the payment condition 
· Need confirmation from your bank since that is the bank you trust
· Seek confirmation from the seller’s bank that they will commit to making payment
· Gives an extra layer of security – where the bank is in a distant country where you don’t normally operate, it provides an extra degree of comfort
· If the seller’s bank confirms, it would be an irrevocable letter of credit that is confirmed
· What documents must the seller provide?
· Commercial invoice
· Packing list
· Economic certificate of origin
· Airway bill
· ICC Model Sale Contract: Applicable Law
· ICC Model Sale Contract makes mandatory reference to the CISG – this reference promotes uniformity
· If the parties wish another law than that of the seller to govern questions not governed by the CISG, they should fill in Box A-15
· What is the proper law of the contract in this instance?
· How have the parties agreed to resolve disputes?
· Where is arbitration supposed to take place?
· In front of how many arbitrators?
· ICC Model Sale Contract: Shipment and Delivery Conditions
· Parties to a contract are invited to choose the appropriate INCOTERM 2010 (now INCOTERM 2020) and to specify the relevant place of delivery
· Growing dislike of INCOTERM rules providing for delivery to a vessel because most manufactured goods are now shipped door-to-door or handed over for carriage at terminals
· Consequently, goods often sit for a period in a warehouse or at a port, with implicit risk for a seller
· Therefore, use of INCOTERM rules that provide for delivery “on a vessel” (like FOB) are becoming outmoded and inappropriate
· Additional Shipment and Delivery Issues
· In addition, parties ought to think carefully before using:
· EXW – usually only suitable for domestic transactions
· DDP – may pose complications for a seller who may not be able to arrange import clearance into a foreign country
· Rules most appropriate for use with the Model Contract are:
· Free Carrier (FCA)
· Carriage Paid To (CPT)
· Carriage and Insurance Paid to (CIP)
· Delivery at Terminal (DAT)
· Delivery at Place (DAP)
· Looking back at the Italy-China example: Risk passes upon delivery in Milan, but insurance is paid to in Shanghai
· The contract is a little more complicated than just CIP
· The ICC Model Sale Contract: Delivery
· The Delivery Date (Box A-4) of the Model Contract refers to:
· The specific date or 
· The period within which the seller undertakes to perform its delivery obligations according to the relevant INCOTERM selected
· Under CIP (Carriage and Insurance Paid to) the seller is responsible for arranging carriage to the named place and also for insuring the goods
· Shipment from: Milano Malpensa Airport
· Named place of destination: Shanghai Airport 
· Recall that delivery is presumed to take place at the seller’s premises: CISG Art. 31(c)
· This is where the seller hands the goods over to the carrier.
· In this case, it would appear that delivery takes place at Milano Malpensa Airport – buyer holds property and bears the risk from that point forward
· If a buyer needs delivery by a specific date, a cancellation date (Box A-9) should be chosen – seller should be sure it can meet such a delivery date
· Failure to deliver on time may be a fundamental breach: CISG Art. 33
ICC Model Sale Contract: Payment
· It is important to designate the mode and time of payment (Box A-7)
· Mode of payment: where payment is made by transfer of funds to the seller’s bank, the bank should be clearly identified together with details of the account
ICC Model Sale Contract: Documents Provided By Seller
· One of the seller’s obligations under the CISG Art. 34 is to provide appropriate documentation (invoice, transfer documentation, certificate of origin, customs forms etc.). See Box A-8.
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· To recall …
· Loblaws is a Canadian company with its headquarters in Toronto. Loblaws is a major retailer. It has been in business in various forms since 1919.
· Deglet & Cie is a Tunisian company with its headquarters in Tozeur, Tunisia. It produces 13,000t/annually and is the largest producer of dates in Tunisia. However, it is smaller than Loblaws. Deglet also operates in Tunisia, a country beset with strife and poor economic performance.
· The buyer for Loblaws meets a Deglet representative at a trade fair in Germany.
· Loblaws wants to:
· Get the best quality organic dates – and for the dates to be delivered on time
· Pay the cheapest price to meet its consumer demand
· Loblaws wants generous payment terms – 30, 60, 90, 120 days
· Deglet wants to:
· Get paid
· They also want to build export business, particularly to a developed country like Canada
· They like Loblaws because it offers the prospect of steady demand and payment in hard currency (Euros)
Loblaws and Delget & Cie: The Offer
· Loblaws is able to drive a hard bargain
· In October 2023, it offered to buy 20t of Deglet dates for €50,000/tonne, with delivery of the first shipment of 2 tonnes beginning 1 December 2023
· Shipments thereafter will happen on a bimonthly basis of 2 tonnes/shipment
· Payment will be by irrevocable letter of credit (L/C) payable at 120 days issued by the Canadian Imperial Bank of Commerce (CIBC) and confirmed by Bank Amen, Deglet’s banker in Tunis
· Delivery of the goods will take place with carriage paid to Rotterdam (‘DAT Rotterdam’) – this is an intermediate place of business
· Deglet would prefer ‘CPT Tunis’, a port closer to its operation, but wants to seal the deal, so it agrees
· Loblaws insists that the contract be governed by Ontario law
Loblaws v Deglet: The Acceptance
· Deglet considers Loblaw’s offer
· The Deglet representative was schooled in Europe
· He doesn’t know much about Canada – uncomfortable with the application of Canadian law
· Hence, while he agrees to the choice of law governing the contract being Ontario law, he asks that the contract be governed in the first instance by the CISG
· Q1: Can he do this? What CISG provisions would you look to to support your answer?
· Yes! Tunisia is a member state
· Art. 6 – he can seek to have the CISG applied, and any questions not resolved by CISG will be resolved by Ontario law
Loblaws vs. Deglet: The Contract
· Loblaws is also under some pressure to get the deal done
· negotiations can’t drag on forever – they agree to a small compromise
· Assume that the parties have managed to overcome their differences and agreed to the contract
· All of the terms laid out by Loblaws are accepted apart from the choice of law, which is Ontario law, as modified by the CISG
Seller’s Obligations
· To deliver the goods (CISG Arts. 31-33)
· Transfer the documents (CISG Art. 34)
· Transfer title (governed by Ontario law)
Delivery
· The seller must deliver the goods – under the CISG, this usually involves placing them up aboard the first carrier (CISG Art 31).
· First carrier can be a truck, but in international transactions, it may mean a plane or a ship
· In this instance, however, Deglet has agreed to the INCOTERM “DAT Rotterdam”
· The INCOTERM DAT means:
· The seller fulfills its obligation to deliver the goods when it delivers the goods at the terminal at the named place of destination (i.e. Rotterdam)
· Risk transfers when goods have been transferred at Rotterdam
· This is different from CIP – which involved delivery and transfer of risk at first hand-off of carrier
· Deglet assumes responsibility until the point of delivery in Rotterdam
· Risk transfers from Deglet to Loblaws when the goods have been unloaded in Rotterdam
· In addition, prior to their departure from Tunisia each shipment is subject to a quality inspection which Loblaws pays for under the terms of the contract
· Attestation of quality and provenance of dates – this certificate will probably be sought out in Tunisia to facilitate the transaction for all parties involved
· Because these are ‘organic’ dates, Loblaws will probably also want certification of this – It may accept Deglet’s certification or it may want verification by a 3P
Transfer of Title and Documents
· Deglet will receive a copy of the bill of lading (B/L) for each shipment sent to Holland
· It takes the B/L, together with the other documents required, to its bank in Tunis for immediate payment
· The terms of the L/C do not foresee Deglet being paid for 120 days after delivery of the goods
· Nevertheless, Deglet needs the money to pay suppliers
· Deglet therefore sells this receivable to Bank Amen at a discount
· This is known as either ‘accepting’ or ‘discounting’
· The Tunisian bank (or some other third party that has purchased the discounted L/C) collects the payment when payment later becomes due at maturity under the L/C
· The titleholder of the B/L is considered to be the ‘owner’ of the cargo/goods
· It possesses the legal interest in the goods
Three Interests in Goods
· It is possible to think of the goods in three different ways in an international business transaction:
1. Possessory interest – i.e. who has physical control of the goods 
2. Legal interest – i.e. who has legal title to the goods
3. Beneficial interest – i.e. who has the right to insurance proceeds if the goods are damaged or destroyed
· Each interest may move separately at different times during the transaction depending on what the parties have agreed to
Buyer’s Obligations
· To pay for the goods (CISG Art. 55)
· To inspect and accept the goods (CISG Art. 38-39)
· To take delivery of the goods (CISG Art. 60)
Buyer’s Obligations: Payment
· Buyer will pay for the goods according to the terms of the L/C
· It will have the inspection certificate to guarantee that the goods conform to the contract and other documentation as well
· Buyer has 120 days after delivery of the goods at Rotterdam to make payment
Buyer’s Obligations: Acceptance and Taking Delivery
· Buyer will take delivery of the goods according to the INCOTERM selected, DAT Rotterdam
· Theoretically, it is possible for Loblaws to have taken delivery in Tunisia
· However, for a number of reasons, this is probably not an attractive option – e.g. conditions may be difficult; the roads may not be good; the infrastructure may be poor; there may not be an expert there to assess the quality of dates
· Hence, the parties have agreed that delivery will occur at Rotterdam
The Passage of Risk
· Dates are insured for the purposes of the journey from Tunisia to Canada
· The exact nature of the insurance coverage will depend upon what the bank demands in exchange for the credit and the INCOTERM selected by the parties
· The bank will have a legal interest in the goods while in transit because it would be considered the legal owner of the goods until title and risk transfers to the buyer
· Under the common law is that risk passes when the parties’ intended
· However, under the INCOTERM DAT risk passes on delivery to the buyer (meaning somewhere in Holland)
Three Possible Risk Scenarios
#1: FIRE (domestic, before risk has passed)
· The dates are destroyed by a fire in Deglet’s warehouse at the Port of Tunis
· Deglet has not ceded title to the dates or transferred risk at this point, so damage will be covered by their own property/business insurance
· Deglet is on the hook here because it has not transferred title to Loblaws
#2: SHIPPING ACCIDENT ⇒ goods damaged as they’re being offloaded and transferred to a warehouse
· The dates are destroyed in a shipping accident when they are being offloaded in Rotterdam and put into a warehouse to await transhipment to Montreal
· Insurance adjuster who’s aware of and experienced in damage to shipments that occur on the seas may be called in to determine at what point the damage actually took place (i.e. Did the damage take place while the goods were at the risk of the seller or the buyer)?
· The outcome depends on whether or not delivery is deemed to have taken place in the operation of unloading:
· If yes, Loblaws will have to claim the insurance proceeds and will owe money to whoever has purchased the L/C and awaits payment
· If not, Deglet may seek recovery under its own policy of insurance
· If it has already been paid on the L/C, it may owe the insurance proceeds of the policy to some 3P who has purchased the L/C and is the title holder
#3: SHIPPING ACCIDENT ⇒ goods damaged while in transit
· The dates are destroyed in a shipping accident when the vessel they are travelling in the onward voyage from Rotterdam to Canada capsizes off Newfoundland
· Since the dates were delivered, risk has passed under the contract to Loblaws
· Loblaws can recover for the loss under the contract of insurance
· Since Loblaws took delivery of the goods at Rotterdam and payment on the L/C is due (because Deglet has satisfied all the requirements of the L/C), Loblaws is required to pay Deglet the contract price
· Loblaws may be out any difference between the sale price it paid and the proceeds of insurance
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· There are five remedies for breach of contract under the CISG
· For the buyer there are: 
1. Specific performance 
2. Redelivery
3. Repair
4. Avoidance of the contract
5. Damages
· For the seller there are: 
1. The right to cure a breach
2. Specific performance
3. Avoidance of the contract
4. Restitution of goods
5. Damages
· There is also the possibility of a ‘grace’ period for performance – this is when either party can make up for any deficiency, so long as the other side agrees
Specific Performance
· If one party breaches the contract, the innocent party may demand specific performance:
· where possible and 
· where it is not otherwise prohibited by domestic law (see CISG Arts 28, 62)
· Here, the contract would be governed by Ontario law – useful to recall that:
· Specific performance is rarely granted in Ontario sales law unless the goods are irreplaceable or monetary damages are somehow insufficient
· It is unlikely that the remedy of specific performance would be awarded if claimed either by Loblaws or Deglet. Dates are not irreplaceable and damages would likely be considered sufficient.
Damages
· The most popular remedial alternative in most instances is damages
· Damages are normally measured by the expectation interest — that is, the amount that the innocent party expected to profit under the contract: CISG Arts 74-77
· Damages might be popular, but if a breach occurred (by the seller), Delget might be more interested in making up the sale by sending a replacement shipment
· A replacement might demonstrate that Deglet was still interested in contracting
Redelivery and Repair
· Redelivery:
· In some situations, nonconforming goods may have been delivered to the buyer
· The buyer may assert a right to redelivery upon a showing of breach
· In other words, the buyer must prove that the breach resulted in a detriment which substantially deprived her of what she expected (see CISG Art. 46(2))
· However, the threshold for repudiatory breach under the CISG is a high one – could be popular here
· Repair:
· It may save both parties time and money to arrange repair of the goods
· This doesn’t really make sense for dates – it would just be redelivery of dates
· CISG Art. 46(3) entitles a buyer to require that the seller remedy a nonconforming delivery, but only where this would be reasonable (remember Vita Foods and ‘reconditioned herring’?)
Grace
· The typical common law contract does not contemplate a party re-performing their obligations if performance was deficient the first time
· However, under CISG Arts. 47/63, “grace” (nachfrist) remedies are available:
· Under CISG Art. 47, the buyer may fix an additional period of time for the seller to perform
· Under CISG Art. 63 the seller may fix an additional period of time for the buyer to perform
· This remedy is an importation from civil law and points to the CISG’s greater interest in contractual performance
Avoidance of Contract
· Under CISG Art. 64, the seller has the right to avoid the contract either:
· due to the buyer’s breach or 
· where the buyer has failed to comply with a grace period under CISG Art. 63
· Under CISG Art. 49, an innocent buyer may declare the contract avoided where there has been a fundamental breach (for example, a failure to deliver)
Fundamental Breach
· CISG Art. 25 defines fundamental breach as involving foreseeable + substantial detriment
· “foreseeable” - a detriment which is objectively contemplated
· “substantial” - deprives a party of what they were entitled to expect under the contract
· This standard is generally considered to be harder to meet (i.e a higher threshold) than under the common law – can involve situations:
1. when the goods delivered fall far short of their contractual description
2. when they prove dangerous to use
3. where they fall so far below ordinary standards that they are unfit for resale
Summing Up…
· Depending on the evolving nature of their relationship, Loblaws and Deglet may have an interest in working together in future
· For Loblaws:
· Loblaws wants a reliable supplier. It may be prepared to forgive ‘hiccups’ in initial performance if it believes these were minor or beyond Deglet’s control.
· Loblaws has to be concerned about its business reputation
· For Deglet:
· Deglet may be anxious to prove its worth to a new customer. It may be willing to ‘sweeten’ future deals beyond the initial contract period if this will lead to further business with a potential major customer.
· Despite the fact that doing business with Loblaws may be minimally profitable, razor thin margins may be all that Deglet can expect in the competitive Canadian grocery market. In the future, that might change.
· Doing business in the Canadian market will provide opportunities for Deglet to learn. It may also give Deglet ideas for further product development and/or potential new clients.
· Sales to Loblaws can furnish Deglet with a valuable opportunity to profile itself in a new market and promote goodwill
· CISG is a valuable instrument inasmuch as it provides:
· A neutral set of rules – sidesteps concerns of national bias
· Deglet doesn’t need to be apprehensive about the application of Canadian law because it will have some familiarity with rules that are being applied
· A somewhat more forgiving body of law than domestic law premised on contractual performance rather than breach and damages (in the common law)
· It tries to uphold contracts
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· Parties meet at a trade show in NYC and agree to the sale of goods (pasta) from Italy to Canada in the coming months
· The contract is made orally and consists of a single shipment of 5 tonnes of pasta, which the parties have agreed will come in the form of spaghetti
· The parties have agreed to contract but in their haste have failed to draw up a written contract. All they have is:
1. the seller’s invoice
2. a certificate of origin
3. a customs coding form.
· Steve, the buyer, comes to you – a junior lawyer at a law firm in Mississauga – and wants answers to some questions

Q1: Will the CISG apply to this transaction? What factors would help you determine an answer?
· Canada and Italy are both Contracting States, so the CISG could automatically apply unless stated otherwise
· Factors:
· Conduct of the parties
· Wording of the contract (even though it’s oral)
· Other kinds of evidence of the relationship between the parties
Q2: Assume that the sales transaction is denominated “C.I.F. Montreal” (“Cost, Insurance, Freight Montreal”). Where is the place of delivery? Why is this place important?
· Place of delivery would be the port of MTL
· This is important because it’s at that point that the risk will pass from the seller to the buyer
· CIF: The seller pays for the cost of the goods, insurance, and freight to the designated port of destination
Q3: What obligations does Maria (the seller) have pursuant to the contract and the CISG? What obligations does Steve have?
· Maria has to deliver the goods, deliver the related documents, and deliver title to the goods
· Steve has to pay for the goods, inspect and accept the goods, and take delivery of the goods
Q4: Assume the shipment is due May 1, 2024. What if the shipment arrives in Montreal on April 20th (that is, 10 days before it is due) and Steve discovers that the shipment is short 500 kgs. Pursuant to the CISG what can Steve do? What can Maria do?
· Steve could get damages for the default of delivery
· Maria can cure the contract, so she could provide another 500 kg in a shipment – she has the ability to seek grace and make up the deficiency
Q5: What if the ship carrying the shipment of Maria’s pasta from Civitavecchia, Italy to Montreal sinks in a terrible storm. At what point in the journey does the risk pass? Who bears the risk of loss?
· Risk passes at port of Montreal – so Maria (seller) bears the risk of loss
Q6: What if the shipment arrives in Montreal on July 1, 2024 (behind schedule) and Steve discovers upon inspection of the pasta that it’s all lasagne noodles. What remedies does he have? What remedies does Maria have?
· Steve can seek damages, avoid the contract (reject the goods), and get some sort of cure for the deficiency
· Objectively foreseeability and substantiality needed to argue fundamental breach
· Maria can seek a grace period to cure the deficiency – she can redeliver and repair
· She could also pay damages
· She could send substitute goods
· Maria would also probably have to provide some additional remedy for shipping behind schedule and for shipping the wrong goods
Q7: What is the parties’ choice of the proper law? Why is this important?
· If no choice, CISG applies automatically under Art. 1
· Art. 6 – parties could exclude the CISG in whole or in part
· Seller’s choice of law (ON, Canada) would apply for anything not governed/discussed under CISG
Q8: Given the facts, what payment arrangement is most likely here? What does the CISG have to say about Steve’s payment obligation?
· Most likely payment arrangement here is a L/C
· Inspection and payment are two different streams – one can take place without the other
Q9: A strike of dock workers in Civitavecchia prevents Maria’s shipment to Steve from loading. As a result, the pasta remains in a Civitavecchia warehouse. What remedy could Steve invoke? What if the contract is denominated “F.O.B. Civitavecchia” (“Free on Board Civitavecchia”) and Civitavecchia warehouse burns down, destroying the pasta in the process? Who bears the risk of loss?
· What remedy Steve could invoke:
· Cause of loss is due to a strike
· Parties in model contract did get insurance – so this kind of insurance could probably be used to compensate Steve in this situation
· FOB: Property remains at the risk of seller until the goods have been loaded on the vessel
· Therefore, Maria would still bear the risk of loss if the goods were still in the Civitavecchia warehouse
Q10: If Maria’s shipment to Steve fails to arrive at all, what remedy can Steve claim? Where would he look to determine if there has been a “fundamental breach”? What is a fundamental breach under Canadian law? Under the CISG?
· Under Canadian law ⇒ situation where there’s been a breach of a condition
· Lower threshold than CISG
· Under CISG ⇒ there needs to be a “substantial deprivation”
· So if “fundamental breach” occurs under CISG, then it would also occur under Canadian law
· Steve could seek damages from Maria
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Introduction
· In an international business transaction, there will be a need to finance the transaction – someone will have to pay for the goods being supplied
· However, ordinary commercial pressure means that for most entities involved in the transaction – buyers, sellers, other intermediaries – money will be in short supply
· Most buyers and sellers engage in a constant struggle to pay their debts and be reimbursed for the credit they have extended to others
· Their success in this struggle results in their creditworthiness: the degree to which they are worthy of being extended credit by others and generally considered a good risk
· The need for finance in an international business transaction may appear self-evident
· However, it gives rise to legal rules that are not so self-evident, and likewise, to the need for knowledge of them that may seem unnecessary
· Simply put, the struggle to pay (and get paid) creates an active secondary market in discounted promises to pay and orders to pay
· When a company (e.g. Loblaws) engages in an international business transaction as a buyer, it may:
· not have cash on hand to pay for the transaction or
· decide that, for various reasons, the transaction is one best paid for on credit
· a mix of cash and credit is considered a sign of healthy financial management
· Likewise, when a company (e.g. Deglet & Cie) engages in an international business transaction as a seller, it may:
· be under some pressure to extend credit to the buyer in order to make the sale but
· not have the luxury of waiting to collect on the eventual payment by the buyer
· The resulting shortfall – between the immediate need for payment and the fact of delayed payment - gives rise to discounting, the practice of reselling trade credits/receivables at less than face value to third parties who later collect on the credit (i.e. at full value)
· The third party then becomes a creditor and is exposed to the risk of non-payment
Contract of Debt and Privity
· Under the traditional common law, contracts could only be enforced by the original parties to the contract
· Under the traditional common law rule of privity of contract, a contract cannot confer rights or impose obligations arising under it on any person except the parties to it
· Therefore, in the normal course a person who is not a party to a contract cannot enforce the contract, even though it was intended that he or she benefit thereby
· Correspondingly, a non-party cannot be subjected to the enforcement of the contract or have their rights limited by virtue of a term therein
· Further, a non-party cannot rely on the contract to provide a defence to a claim, or seek to impugn a contract’s validity
Financial Transfers: A Need for Legal Rights
· The practice of transfer and collection on these promises and orders necessitates legal rules that define:
· The rights and obligations of parties under the credits
· Who is considered a party to a credit
· When and under what conditions transfers of credit can occur
· Whether subsequent purchasers of credits inherit the defects of prior holders or can avoid them
· The need for transfers has promoted rules on negotiability: the subsequent transfer of promises and orders to pay for value with the proper endorsements
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Financial Markets and Commercial Paper
· The aforementioned transfers take place in the context of a highly sophisticated financial market
· Financial markets function on credit because in a modern economy many payments are delayed – that is, payment takes place sometime after a sale of goods
· Creditors rely on the creditworthiness of debtors to ensure that debts are satisfied
· The fact that there is so much credit extended in financial market (and conversely so much debt) means that financial institutions like banks which extend credit have an interest in reselling these debts to others who aim to profit by collecting on the debt at maturity
· Banks and finance companies step into international transactions to take part of the risk that non-payment will ultimately take place
The Nature of Commercial Paper
· This interest has promoted the development of secondary markets in commercial paper
· Typically, a form of promissory note that pays a fixed rate of interest
· Generally speaking, unsecured (i.e. against any specific asset)
· Issued by large banks or corporations to cover short-term debts
· E.g. the Laurentian Bank only accepts debt issued by Ford Credit Canada Limited and General Motors Acceptance Corporation, which it “packages” and resells to short-term investors (i.e. other banks, mutual funds, pension funds, insurance companies, etc.) that have money and are interested in investing at rates of return that are slightly higher than treasury bills (i.e. government debt)
· Commercial paper pays a higher rate of interest than other corporate debt because typically it is either: 
· unsecured any asset or 
· secured against only a small slice of the debtor’s debts, such as a mortgage on property
· Commercial paper is issued at a discount and matures at its face value
· Maturity (i.e. the repayment term) ranges from one to 270 days
· Because commercial paper is sold in tranches of $100,000 or more, it isn’t something most retail investors have experience with
Commercial Paper and Trade Receivables
· In international business transactions, banks will issue letters of credit on behalf of their customers
· These L/Cs are issued in favour of sellers
· The L/C embodies a promise by a bank: 1) to pay the seller 2) on the presentation of specified documents 3) within a specific timeframe
· Buyer’s bank, on the instructions of the buyer, will issue a L/C
· Sellers are interested in L/Cs, because they usually present a better prospect of payment than having to rely on the buyer’s credit alone
· Banks are interested in issuing L/Cs because they can charge a fee to do so
· Banks will often demand a customer back the L/C with assets, diminishing the risk that the customer will be unable to pay for the credit upon maturity
· The fact that L/Cs represent a form of deferred payment means they can be resold to short-term investors just like other forms of commercial paper (credit card debt, asset-based debt, etc.)
· These resales are what gives rise to a preoccupation in law with the negotiation (i.e. transfer) of debt
· Accepted L/Cs are resold to 3Ps to await maturity
· In the U.S., trade receivables constitute the second largest source of commercial paper after credit card debt
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· An international business transaction will involve the sale of goods between buyer and seller
· To effect the sale in most instances, the buyer will have to rely on a bank to extend credit 
· The extension of credit is preferred by the seller because the bank is a superior credit risk to the buyer – especially true if:
· the buyer and seller haven’t done business before
· the seller isn’t familiar with the buyer’s creditworthiness
· Most often, the extension of credit will come about via letter of credit arrangement (L/C)
· The L/C is a facility under which the bank will agree to pay the seller upon the presentation of certain documents confirming that the seller has fulfilled terms agreed to between the buyer and seller
· Because the bank is not directly involved in the underlying transaction (i.e. for the sale of goods), its only obligation is to pay once the seller has met the conditions of the L/C
· The bank is obliged to pay regardless of whether seller has fulfilled the terms of the sales contract
· Buyer’s bank pays seller when conditions under L/C have been met
· Buyer likes L/C because it can also delay payment – and preserve cash flow
· L/C also helps to sidestep the seller’s lack of confidence in simply the buyer – the seller is selling goods to a foreign country, and the bank is an additional layer of security for payment
· There’s an attraction to the bank’s creditworthiness rather than the buyer’s creditworthiness
· Bank charges a fee – so there is a profit incentive for banks as well to issue L/C
· Once the L/C has been issued, the seller has presented conforming documents and the bank has paid the seller, the bank becomes – temporarily – owner of the goods
· In such a situation, banks often decide to turn the receivable owing from their customer into commercial paper by reselling the receivable in the secondary market
· Some other entity – another bank, mutual fund or insurance company – may decide to pay for the documents at a discount and wait for their maturity, when they will be paid by the bank’s customer, the buyer
· This resold paper is valuable because it contains the bank’s implicit guarantee that the holder will be paid at maturity
· In effect, the bank steps in to place its credit behind the documents, making them an attractive short-term investment vehicle
Two Types of Financing Transaction
1. A payment/documentary L/C (as distinct from a standby letter of credit, dealt with later)
2. A discounted acceptance (i.e. an L/C that has become a trade receivable by being accepted by a bank and resold at a discount in the secondary market)
· One transaction – payment under the L/C – is followed by the other – resale of the documents at a discount – and eventual presentation of the discounted acceptance for full payment at maturity
Types of Financing Instruments
· In this course, we will focus attention primarily on two types of financial instrument:
1. Promissory notes: notes containing an express promise to pay at a certain time (e.g. Layla writes on a piece of paper: “I hereby promise to pay to the order of Bruce $3000. Signed, Layla”)
· A promissory note involves a relationship between two parties: the promissor and the promisee
· A promise to pay is not a terribly attractive financial instrument because effectively it relies upon the creditworthiness of the debtor
. For that reason, a promissory note is not secured against an asset – it’s only used generally speaking among parties that know each other quite well
2. Drafts (also known as bills of exchange or cheques): an instrument containing an order to a second party (typically a bank) to pay a third party (e.g. Layla writes a cheque: “To the Bank of Montreal: pay to the order of the bearer of this cheque $3,000. Signed, Layla”) 
· A draft involves a relationship between three parties: the drawer/payor (the person who gives the order to pay in the draft), the drawee (the bank/institution who has the initial obligation to pay) and the payee (the person/entity to whom the cheque is written)
· In other words, it’s an instrument that contains an order to another party to pay a third party
· Both promissory notes (“notes”) and drafts may be negotiated (i.e. transferred for value with the proper endorsements)
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· A promissory note is a promise to pay back money
· Once the document is signed by both parties, it becomes a legally binding contract and is subject to contract law
· For a promissory note all you need to document on paper is who is lending to whom, the amount, the date of the transaction and when it should be paid back, and both signatures (i.e. drawer/debtor and drawee/creditor)
· The most common types of lenders using promissory notes are family, friends and angel investors
· Because promissory notes are usually not secured by a tangible asset, the risk is greater to the drawee/creditor
· Greater risk is reflected in the higher rate of interest they bear
· To avoid being considered securities (and therefore potentially being subject to securities laws), promissory notes should:
· i) be issued for nine months or less
· ii) used strictly for business purposes, and
· iii) not provide the lender with any interest/investment in the business
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· Drafts have been codified
· In Canada, a draft is defined in the Bills of Exchange Act, s. 16 as: 
· an unconditional order in writing 
· addressed by one person (the drawer) to another (the drawee)
· signed by the drawer,
· requiring the drawee to pay on demand, or at a fixed or determinable future time, 
· a sum certain in money 
· to, or to the order of, a specified person (the payee), or to bearer
· May be payable:
· “at sight” immediately or
· “at time” at some future date specified in the draft
· There is some credit, so it needs to be factored into the transaction that you are engaged in – higher interest rate maybe?
Negotiability
· Defined as the quality of certain financial instruments when:
· They are either transferable by delivery where they are made payable to the bearer, or are transferable by delivery and endorsement where they are made payable to order
· Consideration is presumed
· The transferee acquires good title, even though the transferor had a defective title
· Both promissory notes and drafts may be negotiated
Negotiation
· Negotiation means subsequent transfer for value of the instrument — either promissory note or draft — with the proper endorsements
· A holder with the proper endorsements has the status of a “holder in due course” (HDC) and may have greater rights in the instrument than the transferor
· HDC status is actually potentially superior to holder status
· The HDC takes the instrument:
· free of personal defences (lack of consideration, right of set-off)
· subject to real defences (incapacity of original parties to contract, cancellation of the instrument, alteration, forgery)
· by providing for HDC status negotiability is superior to ordinary contract
An Example of Negotiability’s Superiority to Contract
· A negotiable instrument is more favourable to an HDC than an ordinary contractual counterparty because, in most cases, privity means contracts can only be enforced by original parties to the contract, not third parties or assignees for value
· The fact that an HDC can take a financial instrument free of personal defences means that either the promissor (in the case of a promissory note) or a drawer (in the case of a draft/cheque) is still liable to pay on the credit where either: 
1. there is a failure of consideration on the underlying contract or 
2. where the maker of the note or draft has some right of set-off (i.e. the legal right of a debtor simultaneously reduce amounts owed to it by a creditor)
· These are important advantages that make a negotiable instrument (with the proper endorsements) more attractive than simple contracts in the financing of an international sale
· Q: Who can properly assert the status of a holder against a buyer, and what defences does the buyer have if the original seller defaults?
· HDC status is attractive because it allows for parties down the chain who have the instrument with the proper endorsements to get paid, even if there is something wrong with the original transaction underlying the original note, promise to pay or draft
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· As seen previously, there are three principal options to finance an international sale of goods:
1. Open account: seller may agree to sell without immediate payment and therefore runs risk of buyer’s non-payment or default
2. Payment in advance: buyer may agree to purchase by prepaying the transaction and therefore runs risk of non-conforming goods or seller’s default
3. Letter of credit (“L/C”): a promise by bank to pay drafts that comply with terms of the credit
· In most instances, the L/C is the preferred option because it balances the interests of buyer and seller and avoids the uncertainties identified with the other options above
Letters of Credit (L/C)
· Essentially a financial contract between a bank, a bank's customer and a beneficiary
· Guarantees the beneficiary will be paid once the conditions of the letter of credit have been satisfied
· BENEFITS FOR BUYER – for a buyer, a L/C ensures that the buyer:
· only pays for goods after the supplier has provided evidence that they have been shipped
· allows the buyer to conserve cash flow since the buyer doesn’t have to make any advance payments or deposits to the seller
· provides instant credibility with a foreign seller since it allows the buyer to demonstrate creditworthiness
· BENEFITS FOR SELLER – for a seller an L/C ensures that the seller:
· is protected in case the buyer fails to pay for goods that have already shipped since in such a case the financial institution will cover the amount outstanding
· Can call on the buyer’s bank or on its own bank for payment
· is protected against legal risk (such as the buyer’s bankruptcy) since the seller are ensured payment as long as the credit’s conditions have been met
L/C: How It Works…
· In a typical L/C arrangement, the L/C will provide that upon the presentation of drafts by the seller, the buyer’s bank will pay the draft
· The L/C may cover several shipments and so the seller may present several drafts and be paid when the credit reaches maturity
· However, many sellers do not have the luxury of waiting to the end of the maturity period for payment – sellers may need payment more quickly.
· For this reason, sellers may enter into a variety of arrangements to obtain early payment at a discount:
· “Acceptance” arrangement between buyer and bank – the bank becomes primarily liable for L/C payment and charges its customer for this additional service
· Seller will take the documents to the bank, and the bank will stamp the documents
· The significance of this stamp is that the bank becomes primarily liable for making the payment
· Because you have the heft of the bank behind this document, it can be sold in the world of commercial paper at a higher value than if it was simply banked by the buyer’s credit
· This is commonly known as a “buyer’s acceptance”
· So it’s possible for the bank to stamp this document, and this banker’s acceptance is returned to the seller, and the seller goes out into the market and is able to quickly sell the document for a more attractive price
· Because the bank, not the buyer, is now primarily liable
· Factoring arrangement – a third party pays the seller an advance on its trade receivable. Seller and/or third party then have the right to collect payment from the buyer.
· Factor (third party) becomes involved in the transaction
· Forfaiting arrangement – a third party pays the seller, usually at a discount, and the seller’s ability to seek recourse against the buyer is completely extinguished
L/C and Banker’s Acceptances: Acceptance Arrangement
· Banker’s acceptance (BA): a short-term financial instrument that represents a bank’s promise to pay in future
· Because the bank endorses the draft in such an arrangement, the bank becomes primarily liable (as opposed to being secondarily liable, as is typically the case in an L/C arrangement)
· Because the bank becomes primarily liable on the draft, the credit of the bank is now fully engaged. It will then be easier for the seller to resell the draft – now labelled a “banker’s acceptance” (BA) – in the secondary market and get paid.
Phased Out in Canada
· BAs played a major role in Canadian money markets, where they represented a fifth of outstanding assets until 2024
· However, BAs were linked to an ‘expert’-set interest rate known as the Canadian Dollar Offered Rate (CDOR)
· In recent years, concern has been expressed that this linkage to ‘expert’ opinion left the rate subject to manipulation like LIBOR (London Inter-bank Offered Rate)
· LIBOR is an average interest rate calculated through submissions of interest rates by major banks
· LIBOR underpins approximately $350 trillion in derivatives issuance
· In 2012 it was discovered that some banks were inflating or deflating their rates so as to profit from trades, or to give the impression that they were more creditworthy than they were
· In January 2014 LIBOR was phased out as a market benchmark due to its possible manipulation
· Because of parallel concern about the ‘structured’ nature of CDOR, all BAs in Canada have been wound down between Nov. ‘23 – June ‘24 and are no longer available
· In the meantime, BAs have been replaced by other short-term instruments such as:
· Bearer Deposit Notes (BDNs) (3- to 12-mo terms)
· Term deposits – Gov’t of Canada T-Bills + other domestic MM securities (incl. 1-mo term)
· Secured General Collateral Notes (SGC) (incl. 1-mo term)
· In the U.S. and Europe, BAs are still used
· BAs are nothing more than a draft of a promise to pay that has been endorsed by a bank
L/C and Factoring
· Factoring – process in which a business receives an advance against their accounts receivables from a “factor,” or third party
· A business which is looking to get paid on some sort of instrument is paid by some sort of third party – not necessarily a bank, but by some sort of finance company that decides to purchase this receivable for a discounted fee
· In exchange for the advance, the factor then becomes an interested party in the buyer’s payment, usually for a percentage of the account receivable
· Factoring can be:
· Recourse: the factor will have independent recourse (for the amount of the advance) against the buyer
· Allows the third party to go after the buyer
· Non-recourse: the factor will not have such recourse
· Third party will have to wait for the seller to go after the buyer
· Risk: seller may not be interested, would object to going after the buyer, etc.
L/C and Forfaiting
· A forfaiter is an individual/entity that purchases outstanding receivables
· The buyer then pays the amount of the receivable directly to the forfaiter (instead of to their bank)
· A forfaiter is typically another bank or a financial firm that specializes in export financing
· Because forfaiting eliminates virtually all risk of non-payment for the seller, the firm’s fees for forfaiting are often higher than for L/C financing by banks, making forfaited transactions less profitable for the seller
· Not as good of a deal for the seller, but a way for the seller to get immediate payment (albeit at a discount)
Credit Terms
· L/C are issued either:
· Revocable and may be revoked at any time – their revocability means they are cheaper
· Irrevocable: payable within prescribed time providing conditions of the credit are met
Banks: Issuing and Corresponding
· Banks may play two principal roles in L/C transactions:
· issuing bank: the bank that issues the credit
· corresponding bank: may be either “advising” (no commitment on credit) or “confirming” (commitment on credit)
· A correspondent role is sometimes useful in transactions where the seller is unfamiliar with the buyer and the buyer’s bank
UCP
· The Uniform Customs and Practices (UCP) were created by the International Chamber of Commerce (“ICC”) and are a set of rules based on internationally accepted banking practices regulating the issuance and use of L/Cs
· The current version is UCP 600
· The eUCP is a supplement and digital companion to the UCP 600 in purely digital form
· Although the UCP is neither an international convention nor the law of any one country, Canadian courts and arbitration tribunals recognize and enforce the UCP where it is specifically incorporated into the letter of credit
· When incorporated, the UCP is binding on all parties unless expressly modified or excluded by the credit
Key Principles of a L/C Transaction
· Two key principles governing an L/C transaction are:
1. The autonomy of the credit, meaning that the credit is independent of the underlying contract of sale (now provided for in UCP 600 Art. 4(a))
· Subject to the fraud exception
2. The doctrine of strict compliance: terms spelled out in the credit for the release of funds must be observed (now provided for in UCP 600 Art. 14)
The Fraud Exception to Autonomy of the Credit
· An abiding principle in banking law is the idea that payment on a credit is independent of the underlying sales transaction
· If the seller presents conforming documents called for in the L/C, payment must occur.
· But this principle is qualified in the case of fraud
· fraud = actual or constructive deceit
· The bank can avoid payment, or be prevented from making payment, on an L/C if at the time of presentation for payment the beneficiary has misrepresented an important fact (Angelica-Whitewear)
· The usual remedy is for the buyer (or the bank) to seek an injunction against the bank restraining payment
· The balance of convenience normally makes it extremely difficult to obtain such an injunction
· The fraud exception can be invoked successfully only:
· in exceptional circumstances 
· where there is clear evidence of fraud on the part of the beneficiary
· before payment by the bank to the seller/holder 
· Evidentiary issues are also important: Who bears the onus of proving fraud? At what point? Is the fraud exception limited to fraud “in the transaction” or can it extend to fraud by third parties (i.e. a forged inspection certificate)?
The Doctrine of Strict Compliance: Traditional View
· Doctrine of Strict Compliance: requires every single document tendered to tally precisely with the instructions in the L/C
· Applies to the presentation of documents when submitted for evaluation and payment
· If the bank can point to a discrepancy in the documents submitted, it no longer has a requirement to pay
· Classic rule is stated by Lord Sumner in Equitable Trust Co of New York v. Dawson Partners Ltd, [1927] 2 Lloyd's Rep 49 (HL), where he observed that “there is no room for documents which are almost the same, or which will do just as well.”
· This obviates the need for banks to make subjective judgments about something that is “almost good” – what is considered “almost correct” or “almost complete”?
· The doctrine of strict compliance spares banks from value judgments about discrepancies in tendered documents and prevents banks from scrutinizing the underlying transaction, which is not within the scope of their normal business
· If the discrepancy is indeed de minimus, the buyer may waive the discrepancy and take possession of the goods
· If there are minimal discrepancy, the buyer might be able to waive the discrepancy and go ahead with the transaction and waive the discrepancy (Alpine case)
· If applied too rigidly, the doctrine of strict compliance could throttle many transactions wherein there are often de minimus discrepancies
· Courts in various jurisdictions have reached different conclusions about the appropriate test for strict compliance:
· strict compliance
· ‘flexible strict’ compliance
· substantial compliance
· reasonable compliance (see Voest-Alpine Trading USA Corp. v. Bank of China, 167 F. Supp. (2d) 940 (2000)).
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Letter of Credit: How it Works
· L/C – in favour of the seller by the buyer but directed towards the buyer’s bank
· Instrument for doing this – L/C – involves 3 parties
· Buyer
· Buyer’s bank
· Seller
· Two sets of contractual relationships
· K1: Buyer/seller – buyer buying the goods in exchange for payment to the seller (potentially through credit)
· Interposition of the buyer’s bank that will pay the credit
· K2: Buyer to reimburse its bank for payment to the seller which occurs upon confirmation of receiving the required documents
· There will be an invoice, customs declaration, inspection certificate, BoL, draft (like a cheque, issued by the seller and accompanies all of the other documents specified in the L/C)
· L/C is subject to two principles:
· The autonomy of the credit – K2 is different from K1
· Performance of K2 happens independently of K1 (in most instances
· Doctrine of strict compliance – presented documents have to be in accordance with the terms of the L/C
· Fraud exception applies to temper the autonomy of the credit requirement
· If there is fraud in the underlying transaction (K1), it may be that upon showing the appropriate level of evidence, the buyer’s bank should withhold payment 
· Only if fraud is demonstrated on a clear and convincing standard to the buyer’s bank (normally through some sort of restraining order or injunction sought out in court)
· When the required documents are presented, they may be subject to a period of credit 
· Presentation doesn’t necessarily mean automatic payment
· In many instances, the buyer may be subject to 30-120 days of credit
· L/C does not become due before then and the buyer therefore doesn’t have to pay for 1-4 months
· The difference from submission of the documents to payment gives rise to three things:
· Acceptance by the bank – standing of the documentation by the bank and their removal by the seller who takes them out to the market for payment 
· Bankers acceptance no longer accepted in Canada – rigged interest rate
· Factoring arrangement – third party steps in and takes the documents before they are presented to the bank at a discount
· Will pay for the documents and may or may not be able to completely assert rights against the buyer at the time when the credit becomes due
· Forfaiting arrangement – third party pays the seller, usually at a discount, and the seller’s ability to seek recourse against the buyer is completely extinguished
· Seller’s role becomes extinguished and forfaiter will seek payment from the buyer/takes the risk
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· Seller’s bank might advise or confirm 
· Advising – seller’s bank will transfer information
· Confirming – seller’s bank takes on an independent obligation to pay that credit
· Fraud exception to the autonomy of credit principle
· Payment obligation is qualified where there is either actual or constructive fraud by the beneficiary 
· Fraud = actual or constructive deceit
· Usual standard for obtaining relief in a fraud situation – bank can avoid payment in a fraud situation where this can be proven to a reasonable degree
· Usual remedy in fraud-type situations is for the buyer to seek an injunction
· Getting an injunction is difficult for at least three reasons
· We don’t presume fraud 
· Needs to be proven – usual standard of proof required by court is one of clear and convincing evidence 
· Must be sought before payment is taken place 
· Banks have a short window (five business days) to pay (usual practice)
The Doctrine of Strict Compliance in Practice
· Actual workings of the doctrine of strict compliance in practice are more chequered
· Documents submitted by importers to banks for payment under L/Cs may be rife with discrepancies
· In an empirical study of L/Cs in 500 transactions, professor Ronald Mann at Harvard Law found that documents presented did not conform to L/C requirements 73% of the time
· Record in practice has inevitably put pressure on the doctrine of strict compliance
· Doctrine may not work with clock-work regularity 
· There must be a fair tolerance for non-compliance
· There will inevitably be discrepancies due to the amount of L/Cs being presented
Doctrine of Strict Compliance: Modern View
· If applied too rigidly, the doctrine of strict compliance could throttle many transactions wherein there are often de minimus discrepancies
· Doctrine is applied in a way that is tolerant of considerable amounts of discrepancies 
· Courts in various jurisdictions have reached different conclusions about the appropriate test for strict compliance:
· Strict compliance
· “flexible strict” compliance
· Substantial compliance
· Whether or not the buyer is exposed to liability by sloppy practices and acceptances
· Reasonable compliance (see Voest-Alpine Trading USA Corp v Bank of China, (2000))
· Whether the documents can be reasonably tied to the requirements set out in the L/C
· UCP 600 Art. 14(d-e) rejects strict compliance and supports compliance according to a rational link test. This test allows for minor deviations and is applied on a case-by-case basis
· Reasonable compliance standard
· As long as a connection can be made between the transaction and the documentation, it will be acceptable 
· What is a rational link? – sounds permissive
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	Facts
	· Dawson Partners and JHRC for the consignment for sale in exchange for a L/C 
· Buyers were located in the UK (Dawson) for purchase of vanilla beans from the seller headed by Roge 
· Bank involved in financing the transaction was Equitable Trust Co (bank in NY)
· Seller was located in Botavia (now Jakarta, Indonesia) 
· Contract between buyer and seller = K1
· Buyer and the buyer’s bank = K2
· The correspondent bank was also involved and had an office in Botavia – called Escompto originally (replaced by the Hong Kong and Shanghai Banking Corporation (HSBC))
· Corresponding situation
· When the buyer and seller modified their underlying contract due to an issue with the L/C (certificate of quality), the seller warned the buyer that the agent who typically issued that certificate wouldn’t be able to 
· With the L/C payable by Equitable Trust to HSBC 
· Two requirements from the L/C
· Requirement for “experts’” signature of the quality certificate
· Counter-signature on the quality certificate from the Chamber of Commerce
· After the L/C was opened, before it was paid, there had been modifications to the Chamber of Commerce requirement – called for a signature from the commercial association of Botavia and not one from the Chamber of Commerce
· Roge said that they don’t have the option for a government-issued certificate in Indonesia – will be from the Chamber of Commerce

	Issue
	· Two issues:
· Strict compliance with the term “Chamber of Commerce” – substituted with the government of Batavia 
· Commercial association of Batavia – first issue 
· Doesn’t receive much attention from the court
· Court found some equivalent of the Chamber of Commerce was good enough
· Experts (plural) vs expert (singular)
· Whether Dawson could be held responsible for that error where Escompto was taken over by HSBC
· Whether one expert would meet the term “experts” as the telegram translated

	Ratio
	· Application of the doctrine of strict compliance
· This case established the principle that banks are not obligated to honor letters of credit if the documents presented do not strictly comply with the terms of the letter of credit. This principle is often referred to as the "strict compliance principle".

	Reasoning
	Lord Chancellor
· Found that you could substitute since it was the same thing contemplated by the parties
· Rejected Equitable Trust’s argument that it could be given an elastic meaning
· Reference to “experts” – must be two or more (cannot just be one expert)
· Was there some sort of agency in Dawson because there was a substitution?
· No agency created allowing for payment to take place through HSBC with the discrepancies present
· Risk fell on Equitable Trust
Lord Sumner
· Lord Sumner’s position and the Lord Chancellors
· You have to meet the terms of strict compliance – strict standard and does not allow for documents that are almost the same or will do just as well
· Classic rule - “there is no room for documents which are almost the same, or which will do just as well.”

	Holding
	Risk fell on Equitable Trust. 
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	Facts
	· Rayner – buyer 
· Hambros Bank – buyer’s bank
· Arhus – another entity
· Purchase of 1,400 tons of ground nuts (peanuts) sourced in India in exchange for payment by Hambros Bank of a BoL in the amount of 16,700 pounds (approx.)
· Problem was with one of the presented documents
· The BoL was to specify “Coromandel groundnuts” as per the L/C but actually specified “machine-shelled groundnut kernels”
· Because Arhus had presented the “machine-shelled” language instead of the correct one, payment was rejected

	Issue
	· Whether the bank was obliged to make payment even though the invoice and L/C did not match

	Ratio
	· A bank is under no duty to know the trade customs and trade terms of its customers
· Where the customer of a bank instructs the bank to open a credit, the bank acts at its peril if it departs from the precise terms of the mandate
· 

	Reasoning
	· CoA resolved the discrepancy by taking the stance that Arhus was not obligated to know what the commercial terms meant and that the terms could be substituted for each other
· They were not obligated to know that the phrases could have been substituted
· The phrasing used would have been known to be substituted by those who commonly dealt with peanuts – Arhus wasn’t obligated to know this
· Problem here was whether these phrases were actually synonymous
· A banker examining documents did not have to exhibit expert knowledge for every trade they dealt with 
· Page 41 – quite impossible to suggest a banker will be accustomed to the knowledge for every trade they deal with essentially
· Banker does not have to be an expert in every sort of terminology it is presented with 
· Must just concern itself with what is presented and what is required by the L/C
· Apply Equitable Trust v Dawson
· This is the applicable standard – strict compliance standard

	Holding
	Action failed.
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· Q1: What is Dolan critical of Canadian courts doing with respect to the interpretation of strict compliance?
· Using the classic arrangement of buyer, seller, and buyer’s bank
· Concern is that Canadian courts apply the doctrine of strict compliance broadly in that it applies to the:
· “payment lateral” (between the buyer’s bank and the seller) where it is acceptable to have the application of strict compliance
· “reimbursement lateral” (between the buyer and the buyer’s bank) – if the buyer relies on strict compliance for the payment lateral, can it rely on strict compliance for the reimbursement lateral? 
· Is strict compliance required? 
· Because Canadian courts typically apply strict compliance in both laterals, Dolan argues there needs to be some sort of exception to strict compliance
· With imposing strict compliance in the reimbursement lateral, there is a different context
· in the reimbursement lateral, the two parties know each other and are commercially sophisticated
· in terms of repayment, there is usually no rush for repayment
· payment lateral often has to take place within 5 business days (or 7 days with the newest UCP 700)
· but for a payment lateral, they can take time to go through all of the documents
· Dolan is concerned with requiring strict compliance in both laterals where the context for the reimbursement lateral is quite different
· Criticism is that it is a “one-size-fits-all” solution to a problem where the contexts are fundamentally distinct
· Q2: According to Dolan, how have Canadian courts addressed the need for flexibility with respect to the requirement of strict compliance of documents with the terms of the letter of credit?
· Q3: What is Dolan’s criticism of this response?
· Q4: Dolan says at pp. 4-5 of his article that guarantees and bonds are ‘secondary’ and that a letter of credit is ‘primary’. What does he mean?
· Primary obligations (like L/Cs) – upon the presentation of documents by the seller, the buyer’s bank has the obligation to pay 
· Primary obligation
· Guarantee or bond – secondary obligation 
· Payment is triggered not by performance of the obligation, but by default 
· Payment occurs due to default
· In the L/C situation, payment occurs due to performance 
· Q5: Dolan says at p. 7 of his article that bankers are allowed to disregard “obvious” errors. By what standard is obviousness determined?
· Obvious errors in the presentation documents are determined on an objective standard based on what the banker should reasonably known 
· If it is plain on the face of the record that there is some sort of mistake in presentation, this (under modern standards) would be something the bank could disregard and still go ahead with payment
· Only if it is an obvious error (like Angelica White case)
· Q6: Why does Dolan suggest it is inappropriate to use a strict compliance standard for the reimbursement obligation of a bank’s client? How is the reimbursement context distinct from that of garden-variety payment of a letter of credit?
· Distinction between payment and reimbursement lateral – difference in damages that should be sought
· Reimbursement laterals should be treated as bilateral contracts but not for damages per se
· Bank would be liable to the buyer if whatever damages flow from the non-conformity from the sellers documents but not for damages flowing from breach
· Where there are other damages that arise that do not arise from non-compliance, that would be between the buyer and the buyer’s bank since the buyer’s bank accepted documents that did not comply
· Q7: What does Dolan mean at p. 15 of his article when he asserts that “courts should treat most reimbursement laterals as bilateral contracts, the breach of which renders a party liable for damages the breach causes, but not for damages per se.”?
· Q8: What are three reasons Dolan gives for banks’ disregard of the Supreme Court of Canada’s decision in Angelica-Whitewear? [hint: see pp. 14-15]
· First point – in Angelica, the court took the position that strict compliance should apply everywhere but here, the author argues there should be a difference in application when considering the context
· Difference in repayment vs payment
· Banks treat the rule as more limited than the court pointed out in Angelica-Whitewear
· Second – Angelica-Whitewear supports the author’s argument by using other cases to demonstrate the practice of banks that is more relaxed than a strict compliance standard 
· Third point – ultimate objective of Angelica was to demonstrate repayment at the payment level rather than the reimbursement level (strict compliance standard only where necessary)
· By confining strict compliance to the payment lateral, we safeguard the role of the banks in the underlying transaction
· If it is applied elsewhere, it becomes too much of an application of strict compliance
	[bookmark: _Toc216382455]Voest-Alpine, 167 F Supp (2d) 940 (2000)  rational relationship test adopted as the interpretation for doctrine of strict compliance, 4 interpretations outlined (reasonable compliance) (US CASE)

	Facts
	· Voest was the seller – US company based in Texas
· Buyer was JFTC – Chinese company 
· Bank of China was financing the transaction for 1,000 tons of Styrene for $1.2 million to JFTC
· Intermediary bank – Texas commerce bank but appears to be an advising bank (did not adopt or issue any sort of independent guarantee of payment)
· Only present to push documents on the Bank of China
· L/C opened in favour of Voest 
· Issue – bank refused to pay Voest 
· As the goods were being prepared to ship, the market cost of Styrene decreased and Voest in presenting its documents to the Bank of China were told that there were 6 discrepancies that differed from the L/C
· Voest submitted a non-original BoL
· Invoice packing list and certificate were not marked original
· L/C number of the beneficiary’s fax was wrong
· Destination address was not listed correctly 
· Voest argued the discrepancies were minor 
· These minor discrepancies should allow for acceptance of a L/C like the one at issue here

	Issue
	· whether the Bank of China was justified in refusing to honour the letter of credit due to alleged discrepancies in the presentation documents provided by Voest-Alpine

	Ratio
	· 4 interpretations of the doctrine of strict compliance 

	Reasoning
	· What constitutes the standard practices of financial institutions is a matter for the courts
· Courts can examine the standard practices of financial institutions
Four interpretations of strict compliance:
· Strict compliance with mirror image principle (most notable)
· Strict compliance interpreted as a mirror image standard
· Allows for financial institutions to use common sense
· Strict compliance with minor discrepancies
· Bottom of page 4 of the decision
· Support rejection only where discrepancies create risks for the issuer bank
· Difficult for banks to determine if there are risks to the issuer
· Analyze the documents for risk to the applicant (not supported by much case law)
· Referred to as substantial compliance
· Difficult for banks to determine if there are risks to the applicant
· Rational relationship test (standard the court rests it’s decision on)
· Common-sense case by case approach 
· Relaxed strict compliance
Application
· Rational relationship test was adopted
· Banking commission rejected the notion that all of the documents must be consistent in its wording
· Mirror image or strict compliance standard absolves the bank of any sort of reasonable application of the rule – banking commission (which drafted the UCP) recognizes that a rational relationship standard is appropriate here
· The 6 discrepancies were not enough for the Bank of China to disregard payment 
· They had to pay 
· Rational relationship standard became the standard in US banking law under Article 5 of the UCC

	Holding
	Bank of China was not justified in refusing to honour the L/C because the discrepancies cited were not sufficient to warrant refusal under the applicable standards.



[bookmark: _Toc216382456]Lisa Pietrzak, “Sloping in the Right Direction” VII Asper Review of International Business 179 (2007)
· Q1: Under the UCP 600 what options does a bank have if it determines discrepancies exist? [hint: see p. 183]
· Option 1: elect to dishonour the L/C and not pay
· Option 2: request a waiver from the buyer (applicant)
· Waiver – relinquish the right to insist on strict terms or strict compliance with terms
· Option 3: payment under protest
· Q2: At p. 184 Pietrzak notes that “document discrepancies are the rule and perfect tenders are the exception.” What impact does this record of banking behavior have on the strict compliance rule?
· Strict compliance becomes a sort of rubric or umbrella, under which the term appears to be more akin to a strict compliance standard with minor discrepancies or what we see in Alpine where there is a rational relationship between the documents issued and the bank’s examination
· Q3: At p. 187 Pietrzak refers to the case of DBJJJ v. National City Bank. How does this decision add to a bank’s obligations in assuring strict compliance?
· DBJJJ
· Biggest takeaway – timelines banks have and how to use that timeline to respond to discrepancies
· Although there is a 7-day timeline, that has to include a response to the beneficiary
· If the bank can process the documentation in less time than allotted to do so, they should do it as quickly as possible
· DBJJJ is overturned as the UCP 600 lengthens
· Q4: At p. 188ff Pietrzak points to a number of problems with standards for determining letter of credit compliance. What are those problems?
· Mirror principle allows the bank to forgo their common sense and look at the documents on its face to block payment
· 1) Strict compliance is watered down to a rational link “compliance standard”
· 2) UCP 600 clarifies the rules governing and relating to dishonour 
· 3) extends time and removes reasonable time standard for review - Art. 14(b) allows for 5 rather than 7 days to determine compliance (thereby rejecting DBJJJ)
· Reasonable time has been eliminated from UCP 600
· Article 16(b) allows for waiver from the applicant – puts an end to courts determining what qualifies as reasonable time 
· Q5: What does Pietrzak suggest the UCP 600 does to improve the situation of a plurality of standards for determining strict compliance? Of bank obligations in the case of effective refusals to pay letters of credit?
· 
· Q6: At p. 191 Pietrzak observes that reliance on a mirror-image strict compliance standard is prohibited in the aftermath of Voest-Alpine. What did she mean?
· Used to be that strict compliance was adhered to unconditionally and courts did not judicially interpret the actions of banks
· Did not defer to standard banking practices
· Moved towards a reasonable document checker standard 
· Q7: At pp. 192-193 Pietrzak identifies three changes that the UCP 600 introduce to the reasonable period that a bank has to dishonor a presentation of documents for payment on a letter of credit. What are those changes? Do those changes near or depart from the standard set out in the DBJJJ case?
· Headings on pages 189, 191, and 192/3 – these are the changes
· Second one broken into two sub-changes that have been made
· Q8: In what ways are the UCP 600 clearer than the UCP 500 with respect to the bank’s obligations concerning waiver and notice of discrepancies? [hint: see p. 195]
· Page 195
· Courts should establish and adopt a banking-judgement rule
· Where courts refer to the decisions of the bank
· To decide whether an abuse of judgement has occurred, there should be a negligence standard
· Banking judgement rule should allow the banks decision to stand provided there is no indication of negligence
· Seems to be way too much deference to banks – courts cannot question much (only able to decide based on the information presented by the banks and the applicant)
· Could make banking practices sloppy
· Q9: What recommendations this Pietrzak make with respect to the development of a “banking judgment rule”? In your view, is there anything problematic with the development of such a rule?
· Q10: What considerations does Pietrzak have for counsel assisting in letter of credit transactions?
· Determine what type of L/C (revocable or irrevocable)
· What laws govern? Must conform to the underlying contract
· Page 196/197
· If we were to encounter an exam question like this, look here
	[bookmark: _Toc216382457]Bank of Nova Scotia v Angelica Whitewear, [1987] 1 SCR 59  a bank should not pay where a fraud by the beneficiary of the credit has been sufficiently brought to its knowledge before payment of the draft (minor discrepancy standard)

	Facts
	· Buyer was Angelica-Whitewear (located in Montreal) buying clothes from Protective (seller located in China)
· Bank of Nova Scotia was the buyer’s bank
· Issue – Bank released payment, but Whitewear informed the bank that the signature they received on the inspection certificate had been forged and asked bank not to pay
· There were also other discrepancies noted by Whitewear
· There were two drafts forwarded
· Draft in July of 1974 
· Some sort of forgery of a necessary signature 
· Draft in August of 1974
· Series of discrepancies in this draft
· Inspection certificate that referred to the wrong bank issuing the L/C
· Quantity was problematic
· Place of delivery was misidentified
· BoL contradicted L/C
· After the forgery allegation, Angelica told Bank of Nova Scotia not to pay but they did 
· On the second draft, Bank of Nova Scotia took 6 weeks and paid notwithstanding all of the discrepancies

	Ratio
	An issuing bank is obliged to honour a draft under a documentary letter of credit when it is accompanied by documents which appear on their face to be regular and in accordance with the terms and conditions of the credit. This obligation is independent of the performance of the underlying contract for which the credit was issued. The issuing bank agrees to pay upon presentation of documents, not goods. There is an exception to this rule: a bank should not pay where a fraud by the beneficiary of the credit has been sufficiently brought to its knowledge before payment of the draft or demonstrated to a court called on by the customer of the bank to issue an interlocutory injunction to restrain the bank from honouring the draft.

	Reasoning
	· Allegation of fraud
· Brought to the bank’s attention by Whitewear
· When raising an allegation of fraud with the bank, court suggests Whitewear should have 
· Evidence did support a finding of fraud with regards to the invoice charges but Angelica should have sought an interlocutory injunction 
· Instead of simply advising the bank – needed such an injunction to stop payment (should have taken action in court)
· Since she didn’t do that, the payment on the 1974 draft went in the bank’s favour
· Quantity and misidentification issue
· Did not think those were particularly material
· Delivery issue
· This was material 
· The payment made by the Bank of Nova Scotia on the second draft was improper and repayment would have to be credited 

	Holding
	Appeal dismissed.



[bookmark: _Toc216382458]Michael Deschamps, “Letters of Credit” 38 Banking & Finance LR 245-259 (2022) 
· Q1. What are three instruments that Deschamps refers to? [hint: see p. 245] How do standbys and guarantees differ from a letter of credit?
· Three documents are the letter of credit, standby letter of credit, and an independent guarantee
· Letter of credit is usually a commitment to pay upon presentation of required documents
· Standby letter of credit is a promise by the bank to extend the credit if the buyer doesn’t pay the seller
· Standby letter of credit is triggered upon presentation of a demand for payment 
· Different from L/C – letter of credit sees the commitment to pay as primary whereas a standby letter of credit sees commitment to pay as secondary because payment occurs when the seller defaults (stands by just in case seller cannot fulfill its obligations)
· Independent letter of guarantee involves some sort of guarantee or promise to pay on default (failure to pay)
· Ex. Student loans guaranteed by parents – if you default on the loan, bank can go after your parents
· Difference between the three instruments
· Two of them (standby and independent guarantee) involve situations of default or failure 
· L/C involves performance 
· Q2. At pp. 245-246 Deschamps refers to the UCP, the ISP98 and the URDG. Are these legal standards?
· Refers to three different standards applicable to the three instruments
· Letter of credit is governed by the UCP 
· Standby letter of credit is governed by the ISP98
· Independent guarantees are governed by the URDG
· Q3. What does Deschamps suggest is the situation where a letter of credit (or standby or independent guaranty) is not expressly made subject to either the UCP, the ISP98 or the URDG? Do these rules apply to the instrument? [hint: see p. 247]
· If there is no mention of any of the governing instruments in the document, the governing instruments would likely apply by virtue of the courts estimate that the intent of the parties is to be bound by those instruments
· UCP is a private standard put together by banks – some might argue it is favourable to banks 
· Q4. what is the extent of the doctrine of strict compliance? How far does it reach? Would a minor variation or discrepancy in submitted documents from the terms of the credit be acceptable? [hint: see p. 249]
· Doctrine of strict compliance is an adjunct or accessory to the autonomy principle (credit is independent from the underlying transaction for goods)
· Strict compliance is now provided for in UCP Articles 7 and 14 
· Principles are interpreted by national courts in rough conformity with each other
· Angelica-Whitewear is where we look for the standard in Canada – minor discrepancies are permitted as long as it doesn’t materially affect the transaction
· Minor discrepancy – mistake in spelling for example
· determined on a case-by-case basis
· Major discrepancy – court of destination is mislabeled for example
· In the US, look to Voest Alpine 
· Uses the UCP 600 approach which is a rational link test – doesn’t really look at major discrepancies but rather looks at what the rational link is (slightly different from Angelica)
· Rational link might be slightly more permissive than a minor discrepancy standard
· Minor discrepancies seems to be a more minimal approach
· Q5. Why does Deschamps suggest the risk of discrepancies is minimal for standbys and guarantees? [hint: see p. 250]
· All that is required to be presented in a standby situation is a demand for payment – usually the purchaser of a good or service demands payment (could raise fraudulent demands)
· Way around fraud is to condition the demand on some sort of third-party verification
· Q6. if there is the compliance with the terms of the credit, can the issuing bank still refuse to pay on the grounds that the buyer is in default performing its obligations on the underlying contract?
· In a letter of credit situation, Deschamps says no (not possible)
· The letter of credit is a commitment that is subject to presentation of documents, not what parties have done for the underlying transaction
· If one party wants to contest payment or has an issue with payment, they may seek an injunction to restrain the commitment to pay somehow
· MUST be done before payment is made and the standard of evidence is clear evidence of some sort of default
· Q7. what if documentary noncompliance with the terms of the letter of credit causes no prejudice to the buyer? Is there still cause for a buyer to object to the bank’s payment on the letter of credit?
· In this situation where there is an obligation to pay and the buyer received the goods they should have but the documents presented are non-compliant, Deschamps says (quoting Angelica Whitewear) that the buyer being caused no prejudice is immaterial
· Q8. what does Deschamps suggest is the impact of the buyer becoming insolvent? Will a letter of credit repayable by such a buyer remain valid? [hint: see pp. 252-255]?
· The buyer, after arranging for a L/C, standby, or independent guarantee, goes bankrupt – would the bank have an obligation to pay? 
· Insolvency – involves a situation where a party cannot pay its debts as they immediately become due (but such inability becomes acute at a certain point – debtor might be tipped into bankruptcy)
· Bankruptcy – structured regime where triggered, will provide for the status of the bankrupt and creditor claims may be launched against the bankrupt 
· The claims that may be launched by the creditors are limited because creditors will all have a claim in the bankrupt’s estate 
· Question of whether or not action can be taken either against the bankrupt or in favour of the bankrupt – are these claims excluded from the bankruptcy regime in Canada?
· Strict rules about creditor priority in Canada
· Yes, bankruptcy and insolvency act excludes payments that are due under some sort of third-party instrument in favour of a seller – certain exemptions but not analyzed in this course
· Q9. what is the application of the autonomy principle to any commitment not covered by any ICC publication? What does Deschamps have to say about the autonomy principle in this context?
· Autonomy principle for commitments not covered by UCP, ISP98, or URDG
· Autonomy principle still applies notwithstanding silence with respect to the three governing instruments – credit will be independent of the underlying transaction
· Q10. What does Deschamps identify as two types of fraud sufficient to invoke the fraud exception to the autonomy principle? [hint: see p. 256]
· Autonomy principle has a fraud exception – Deschamps refers to two types of fraud
· Fraud in the documents – documents were forged
· Fraud in the underlying transaction – knowingly shipping non-compliant goods or deficiency in the goods/shipment
· Q11. Does the fraud exception apply to fraud by a third-party to the transaction, like fraud committed in inspection certificate issued by an outside party? [hint: see p. 257]
· Doesn’t apply to third parties – only applies to the seller according to Angelica-Whitewear (the beneficiary)

[bookmark: _Toc216382459]The Contract of Transport
· Contract for international sale of goods relies on international transport – goods cross international boundaries
· “Carriage” – term most commonly used to designate the transport of goods or cargo from one location or another – contracts of transport sometimes designated “contracts of carriage”
· What such contracts covers is not often clear since “carriage” is a broad term that may relate to:
· Loading, stowage, transportation, unloading, delivery, etc.
· The most common contract of carriage is a “bill of lading”
· Key document that can involve transfer of title
Bills of Lading and Negotiability
· “Bill of lading” – a document evidencing the loading of goods onto a ship 
· Evidences the shipment of goods for a phase of the transport contract – can be thought of as a receipt 
· Modern bill of lading – legal document or shipment receipt by or on behalf of the carrier and issued to the shipper acknowledging that goods, as described in it have been shipped in a particular vessel to a specified destination or have been received in the ship owner’s custody for shipment
· BoLs serve three main functions:
· Proof of contract – the BoL is the physical evidence that there is a contract to move goods with a logistics company (outlines the obligations of the contract)
· Proof of receipt –BoL functions as a receipt for the items being delivered (receipt by the carrier)
· Proof of title – the BoL is a document of title that’s been endorsed by authorized signatures and shows, along its route, what entity owns the cargo
· Original BoL is usually issued in triplicate
· One is issued by the carrier to the exporter (seller), who will use it to seek payment and eventually convey it to the buyer
· Issued when the goods are delivered to the carrier
· To release cargo, one of the original BoLs needs to be presented by the buyer to the carrier at the destination
· Second original copy of the BoL will travel with the goods
· The third copy is usually retained by the carrier for record-keeping purposes
· 2 main types of BoL in foreign trade:
· A negotiable (open) bill of lading – instructs the carrier to deliver the goods to someone in possession of the original negotiable bill
· Carrier is to deliver the goods to whoever possesses this document – powerful (need to be careful with who holds this document) – can transfer title
· A non-negotiable (straight) bill of lading – sets forth a particular consignee to whom the goods are to be delivered but does not in itself reflect the ownership of the goods
· Reserves title to the seller and specifies that the goods are to be delivered to a particular individual – cannot transfer title
· Negotiation allows for transfer of promises or orders to pay – BoLs are orders to the carrier to deliver the goods 
· Negotiation = transfer + endorsement
· There must be a transfer of the appropriate documents with proper endorsements
· Transfer, provided properly, will give the recipient a “holder in due course” status (higher status than what the transferor might have)
· Allows for the transferee to take the goods free of any personal defences
· When a document is negotiable, the transferee may acquire greater rights – including title – than that possessed by the transferor
· Transferee also takes free of personal defences 
· Underlying transaction, provided the individual is a holder in due course, cannot stymie the individual from getting paid 
· Not subject to failure of consideration or a set off
· Some uncertainty about the negotiability of BoLs:
· In English common law, a BoL is said to “represent” the goods but is not considered a document of title per se
· Hence, cannot give transferee better title than that possessed by the transferor
· However, under Canadian and US law (and civil law jurisdictions), an “open” BoL is considered a negotiable instrument 
· Purchaser of a BoL acting in good faith will have indefeasible title to the goods, regardless of whether the BoL has been wrongfully transferred
· In Canada, negotiability of BoLs is expressly provided for in s.2 of the Bills of Lading Act
· Refers to the fact that BoLs are negotiable (provided they are made as such)
· Many goods are commonly resold in transit through a process known as “transit trade” or “merchanting”
· Raw materials and staple products are frequently traded in transit
· A company might purchase a bulk commodity like oil, lumber, or grain and sell it to another party while it is still on a ship 
· Often occurs when prices change during the long transit period, allowing traders to profit from price fluctuations
· Because many goods are resold en route to destination, an “open” or negotiable BoL must be used for their sale
· “Transit trade” tends to separate the immediate owner from the final recipient/buyer of the goods, meaning there is no privity between damage and ultimate owner
· Ultimate owner may find it difficult to assert a damage claim 
· Due to difficulties of proof, they will be forced to call on insurance
· Intermodal BoLs
· Intermodal BoL – used when a shipment uses several different carriers for different segments of a shipment’s journey to the final destination, but do not consolidate the terms and conditions or responsibility of the carriers
· Such a BoL is issued by a combined transport operator (CTO)
· Produces a single BoL for the entire transport journey – not always 
· CTO will assume responsibility for the shipment, including liability for loss or damage, for a fee representing the cost of consolidation
· Air/Truck Waybills
· Many documents issued in IBTs have less than full negotiability
· Air/truck waybills are non-negotiable documents
· Air waybills serve as evidence of the contract of transport – usually specify the terms and conditions pertaining to:
· Limits of liability
· Specific carrier exemptions
· The transfer of a non-negotiable document of title is considered an assignment, not a negotiation
· This distinction has several critical consequences for the transfer of title:
· Transferee gets no greater title: if original transferor of the goods did not have a clear title, the transferee will not receive one
· Ex. If the goods were stolen, the buyer who receives the non-negotiable document does not receive legal ownership
· Vulnerability to claims: because title does not pass with the document, the goods remain vulnerable to the claims of the transferor’s creditors 
· Dependence on the transferor: the transferee of a non-negotiable document’s rights are entirely dependent on the transferor’s intentions
· Draft UN Convention on Negotiable Cargo Documents
· UNCITRAL approved the draft convention on negotiable cargo documents, recommending it for adoption by the UN General Assembly in July 2025
· Draft convention addresses a legal gap in international trade by establishing a harmonized legal framework for negotiable documents of title across all modes of transport – air, road, rail, and sea – regardless of the different modes of transportation used for the cargo
[bookmark: _Toc216382460]Planning for an International Contract of Transport: INCOTERMS
· When planning for an overseas shipment, buyers and sellers must clearly identify:
· How their goods will get from point A to point B
· Who will pay for which portions of the journey
· Who is responsible if goods are damaged or lost along the way
· This set of choices is accomplished through selection by the parties of an INCOTERM – standardized set of rules that help facilitate trade between countries
· INCOTERMS – 11 official commercial terms compiled and published by the International Chamber of Commerce (ICC) 
· First issued in 1936 after a study by the ICC showed significant disparities in the 6 major shipping terms then in use 
· INCOTERMS – voluntary, authoritative, globally-accepted and adhered-to text for determining the responsibilities of buyers and sellers for the delivery of goods under sales contracts for international trade (and for domestic trade where the parties agree)
· Parties are at liberty to modify INCOTERMS if they wish but companies typically don’t like to modify them
· INCOTERMS are known and implemented worldwide – periodically updated (most recent version is INCOTERMS 2020)
· INCOTERMS: Scope of Coverage
· Only part of an international sales contract – relate to buyer/seller responsibilities in a contract of sale
· INCOTERMS do not provide for:
· The price to be paid
· When payment will be made or the method of payment
· Transfer of ownership of the goods
· Breach of contract
· Product liability
· Such issues need to be addressed in the contract of sale and are subject to the proper law
· There are 11 INCOTERMS 2020 rules divided into four categories:
· E: Departure terms
· EXW (Ex Works) – insert place of delivery
· Lowest level of seller obligation or liability
· F: Main Carriage Unpaid Terms
· FCA (Free Carrier) – insert named place of delivery
· FAS (Free Alongside Ship) – insert name of port of loading
· FOB (Free on Board) – insert named port of loading
· C: Main Carriage Paid Terms
· CPT (Carriage Paid To) – insert place of destination
· CIP (Carriage and Insurance Paid To) – insert place of destination
· CFR (Cost and Freight) – insert named port of destination
· CIF (Cost Insurance and Freight) – insert named port of destination
· D: Arrival terms (greater responsibility for seller)
· DAP (Delivered at Place) – insert named place of destination
· DPU (Delivered at Place Unloaded) – insert of place of destination
· Used to be Delivery at Terminal (DAT)
· DDP (Delivered Duty Paid) – insert place of destination
· Choice of INCOTERMS – some considerations
· If an exporter/seller wants to provide a seamless service to the customer, the D terms are ones you want to think about because they impose greater responsibility on the seller
· 2/11 of the terms include insurance in them (CIP and CIF)
· Might be very attractive to offer to a buyer – exporter/seller will cover the cost of insurance for the duration of the journey
· Parties are invited to choose the appropriate INCOTERM and to specify the relevant place of delivery
· Growing dislike of INCOTERM rules providing for delivery to a vessel because most manufactured goods are now shipped door-to-door or handed over for carriage at terminals, where they are placed in containers
· Consequently, goods often sit for a period in a warehouse or at a port, with implicit risk for a seller
· Therefore, use of INCOTERM rules that provide for delivery “on a vessel” (like FOB) are becoming outmoded and inappropriate
· Rules most appropriate for use with the ICC Model Contract are:
· FCA, CPT, CIP, DPU, DAP
· Choice of INCOTERM may also be dictated by:
· The market situation and which party (buyer/seller) is in a stronger position
· Access to reliable transport and insurance
· Government involvement dictating the use of certain carriers
· A desire by certain parties to avoid the complexities of an international sale
· INCOTERMS for any mode of transport: EXW (Ex Works)
· Requires the seller to deliver by making the goods available – minimal obligation
· Implies the transaction will be very much akin to a domestic transaction and buyer will bear all the risk of loading the goods, transporting the goods, holding the goods, transporting the goods, and taking them to the buyer’s place of business
· Seller delivers by making goods available to buyer, usually at the seller’s place of business
· With EXW, the buyer bears all risk and costs starting when the goods are made available to the buyer – seller has no obligation to load the goods or clear for export
· Involves the seller’s minimal obligation
· INCOTERMS for any mode of transport: FCA (Free Carrier)
· Seller delivers goods to carrier or buyer-appointed agent
· Seller is responsible for loading the goods – key difference between FCA and EXW 
· Risk transfers once the goods are loaded on the buyer’s transport
· INCOTERMS for any mode of transport: CPT (Carriage Paid To)
· Seller clears the goods for export and delivers them to the carrier
· Clearance usually involves and applies to goods that require export permits
· Characterizing the tariff, acquiring certificate of origin, etc.
· Seller is responsible for the international transportation costs associated with delivering goods to the named foreign place of destination
· Transfer of risk transfers from the seller to the buyer as soon as the goods are delivered to the international carrier
· Buyer assumes the risk of loading the goods on the carrier and during the international transport of the goods
· Once delivered to the international carrier, the risk has passed
· INCOTERMS for any mode of transport: CIP (Cost and Insurance Paid To)
· Seller clears the goods for export and delivers them to the carrier at a named place of shipment, at which point risk transfers to the buyer
· Seller is responsible for the transportation costs associated with delivering goods and procuring insurance coverage to named place
· Insurance under CIP must meet terms of Insurance Institute Cargo Clause A (highest level – known as “all risks” insurance with exceptions listed in the policy and is the most expensive due to comprehensive coverage, includes protection for events like piracy)
· CIP is only ½ INCOTERMS mandating purchase of insurance by seller (along with CIF, which requires a lower level of insurance coverage, usually Clause C)
· INCOTERMS for any mode of transport: DAP (Delivered at Place) – named place
· Seller clears the goods for export and bears all risks and costs associated with delivering the goods to the named foreign destination not unloaded
· DAP means buyer is responsible for all costs and risks associated with unloading the goods and clearing customs
· INCOTERMS for any mode of transport: DPU (Delivered at Place Unloaded) – named place (previously DAT)
· Buyer and/or seller may want the delivery of goods to occur somewhere other than a terminal
· Seller must pay for unloading the goods – seller clears the goods for export and bears all risks and costs associated with delivering the goods to the named place
· INCOTERMS for any mode of transport: DDP (Delivered Duty Paid)
· Seller bears all risks and costs associated with delivering the goods to the named place of destination ready for unloading and cleared for import
· Risky term for the seller – they may not be fully aware of the import clearance procedures in the country of import or how to find a competent local customs broker
· Seller must also deal in a foreign currency – they are responsible for the currency exchange and its associated risks
· Not all countries allow for non-resident importers – seller must determine how to establish itself as an importer of record or hire an agent for this purpose
· Common element of the D terms 
· Seller assumes all costs of the transport
· Importer would have to become rapidly acquainted with import fees
· INCOTERMS for Sea and Inland Waterway Transport: FAS (Free Alongside Ship)
· Seller delivers by placing goods alongside a vessel nominated by buyer
· Risk of loss of or damage to the goods passes when the products are alongside the ship – buyer bears all costs from that moment onwards
· Less and less used in an era of containerization
· INCOTERMS for Sea and Inland Waterway Transport: FOB (Free on Board)
· Seller delivers when goods are on board a vessel nominated by buyer
· Risk of loss passes when the products are on board the vessel – buyer bears all costs from that moment onwards
· FOB term is a classic in international trade but disliked in an era of containerization when it is difficult to determine exactly when goods have “passed over the ship’s rail” and risk is assumed by the buyer
· INCOTERMS for Sea and Inland Waterway Transport: CFR (Cost and Freight)
· Seller pays for costs and freight to named destination and delivers when goods are on board a vessel nominated by buyer
· Risk of loss of or damage to the goods passes when the products are on board the vessel
· INCOTERMS for Sea and Inland Waterway Transport: CIF (Cost Insurance and Freight)
· Seller delivers the goods on board the vessel or procures the goods already so delivered
· Risk of loss passes when the products are on the ship
· Seller must contract for and pay the costs and freight necessary to bring the goods to the named port of destination
· Seller also contracts for insurance cover against the buyer’s risk of loss of or damage to the goods during the carriage
· Under CIF, seller is required to obtain insurance on minimum cover only
· Should the buyer wish to have more protection, it will need either to agree as much expressly with the seller or to make its own extra insurance arrangements
· Changes from INCOTERMS 2010 to 2020
· Main explanations of INCOTERMS have remained the same – 6 key changes:
· DAT replaced by DPU: usage of ‘terminal’ in DAT (Delivery at Terminal) caused confusion
· More precision in Delivery Place Unloaded (DPU)
· Clearer on where the goods are unloaded
· Different level of insurance cover between CIF and CIP: CIF & CIP are the only INCOTERMS requiring purchase of insurance cover
· Under INCOTERMS 2010, insurance cover for both CIF and CIP was required under Institute Cargo Clause C 
· Under INCOTERMS 2020, coverage under CIF remains the same but CIP requires insurance cover complying with Institute Cargo Clause A, a higher level of coverage
· Updates costs and listings: under INCOTERMS 2020, some carriers were changing their pricing so sellers were often faced with new terminal handling charges
· INCOTERMS 2020 now provides much more detail/transparency around costs
· Increased security requirements: INCOTERMS 2020 rules now provide more detail around security allocations and necessary costs
· Buyer’s and seller’s own transport: under INCOTERMS 2010, it was assumed that all transport would be undertaken by a third-party transport provider
· Updates in INCOTERMS 2020 allows for the provision for the buyer or seller’s own means of transport
· FCA, FOB, and the BoL process: in the past, carriers frequently refused to issue a BoL with a notation to the seller if they had received the goods from an intermediary transport (such as a truck) instead of directly from the seller
· Carriers often issued non-negotiable documents instead, making it difficult for sellers to comply with terms for presentation under L/Cs (calling for negotiable BoLs) and get paid
· INCOTERMS 2020 now state that the buyer must instruct the carrier to issue a transport document stating that the goods have been loaded
· i.e., a BoL with an ‘on board’ notation – something which makes it easier for sellers to satisfy the needs of presentation under L/Cs
· trying to enhance the negotiability of BoLs – in the event the BoL is unclear about whether they are negotiable or not 
· in FCA and FOB, this is clarified 
· When carriers get involved, Maritime Conventions must be considered
· There is a need to specify, in the process of third-party performance (carrier), the obligations of the carrier
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· In the 19th century, contracts for the transport of goods by sea were of an asymmetrical type based on the differences in the bargaining power of the ship owner (carrier) versus the cargo owner (shipper)
· Ship owners also frequently insisted on the inclusion of clauses in the contract for carriages which exempted them from their basic common law liabilities as stated in national laws
· To rectify the situation international community acknowledged that, for international trade to thrive, it would be necessary to create a balanced international legal framework that could serve two purposes:
· Provide flexibility to assign risks in line with parties’ commercial needs
· prevention of abuse and protection for parties in a weaker bargaining position
· As a result, there developed a series of carrier conventions that address several recurrent issues:
· Carrier duties
· Obligations – in the current regimes in place, obligations are minimal
· Carrier liability
· Associated with the question of duties 
· Carrier exemption/exoneration
· Claims
· Involves issues of notice and possibility for legal action
· Limitations on claims
· For notice and damages or starting a claim
· There are now four conventions that cover this area of law:
· Hague Rules (1924) (~100 parties)
· Hague-Visby Rules (1968) (93 parties) (know for exam/midterm)
· In force in Canada but has not signed on to them
· Hamburg Rules (1978) (35 parties)
· Rotterdam Rules (2008) (5 parties)
· Hamburg Rules and the Rotterdam Rules are commonly regarded as too “shipper friendly” and for a variety of reasons are unlikely to enter into force
· Maritime Conventions: the impulse to limit liability
· For all their complexity, carrier regimes work akin to many liability regimes in contemporary life
· A shipper (like you) wants to send something somewhere
· A carrier (like Canada Post) wants to ensure it isn’t on the hook for ‘the Mona Lisa’ (i.e. an unlimited sum) – for Canada Post, liability insurance typically only covers up to $100
· Need to arrange for extra insurance if you wish
· The idea of ‘balance’ in this context highlights the way that the carrier is prepared to do business under strictly defined conditions in order to remain a viable business:
· The carrier can only do business if it remains profitable – is held to a standard of due diligence, not absolute liability
· The carrier is prepared to assume some risk of loss but not all risks of loss
· The shipper is in the best position to know the value of what is being shipped
· Insurance for any loss beyond a certain – usually low – amount covers any additional loss
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· Duties of the carrier
· Under HV:
· First duty – provide a seaworthy ship according to a standard of due diligence (minimal obligation)
· Before and at the beginning of the voyage, the carrier has the duty to exercise due diligence to make the ship seaworthy
· Due diligence – take reasonable care (follow industry standard – minimal approach to seaworthiness)
· Second duty – provide care of cargo
· After receiving the goods, the carrier shall, on demand of the shipper, issue to the shipper a bill of lading
· The carrier may not deviate from the agreed route
· Carrier liability
· Under HV:
· The carrier is liable for loss/damage arising or resulting from unseaworthiness of the vessel if caused by want of due diligence on the part of the carrier
· The burden of proving due diligence is on the carrier
· If defects arise in the vessel during the voyage or at an intermediate port, the carrier shall not be liable for unseaworthiness of the vessel if the vessel was seaworthy at the beginning of voyage
· Carrier Exemption/Exoneration
· Under HV:
· In the case of unseaworthiness the carrier can be relieved from liability if:
·  he can prove that due diligence was exercised or 
· that the damage occurred after the vessel commenced its voyage
· Neither the carrier nor the ship shall be responsible for loss or damage arising or resulting from an act, neglect, or default of the master or the servants of the carrier; a fire (unless caused by the crew): perils, dangers and accidents of the sea; an act of God; war; public enemies, restraints imposed by governments; quarantines; an act or omission of the shipper; strikes or lockouts; riots and civil commotions; saving or attempting to save life or property at sea; wastage in bulk of weight or any other loss or damage arising from inherent defect, quality or vice of the goods; insufficiency of packing; insufficiency or inadequacy of marks; latent defects not discoverable by due diligence
· In bold: very broad exemption 
· Does not include reckless disregard or intentional harm
· But the line between reckless disregard and neglect is very hard to prove – difficult to prove willful behaviour
· Carrier limits on liability
· Under HV:
· The carrier’s liability is limited to an amount not exceeding:
· An equivalent of 666.67 units of account (SDR) (or $1335 CAD per unit):
· Per package or 
· 2 unit(s) of account (SDR) per kg weight of the goods lost or damaged, whichever is higher
· Claims
· Under HV:
· Notice of claim must be given within 3 days of delivery of the goods and
· Issue because goods often sit in a warehouse for weeks/months
· A claim must be brought within one year of the delivery of the goods
· For tort and contract, the Statute of Limitations is two years – extremely short 
· Need to make claims quickly
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· Professor at Dalhousie for many years – wrote this article after the adoption of Hague-Visby rules in Canada
· Q1. Kindred writes that COGWA 1993 made three changes to Canadian law. What were they? [see p. 276/1]
· Carriage of Goods by Water Act, 1993
· First – repeal of the Hague Rules
· Second – adopted and implemented the HV rules for sea carriage
· Third – projected adoption of the Hamburg Rules (no longer the case – won’t happen)
· Q2. In a broad sense, what do you think Kindred is trying to do in this article? What is his major thesis? 
· Adoption of HV is going to be less momentous than might be perceived because there are already existing practices and insurance that mitigate potential liabilities
· For the existing insurance practices, it is very difficult to prove damage when the goods are transported by sea
· Especially with containerization – goods are sealed in containers and presumed to be good (if damaged, it is difficult to know when/how it happened)
· Difficult to claim because of the limits on damage – limits pertain to the quantity/amount of damage (666.67 SDR) but also to the notice requirements (three days / one year notice requirements)
· Launching and proving a claim is difficult, so naturally, people gravitate towards insurance
· Q3. Why does Kindred observe that "knowledge of the [Hague/Hague-Visby] Rules is an insufficient context in which to assess their operational effects on marine transportation." [see p. 276/1] What is insufficient about them?
· Legal provisions themselves are not enough – must take into account real-world actors 
· Must look at these rules against the background of shipping market realities and industry practices
· These practices make it attractive for major carrier companies to continue operating with smaller margins of profits
· When damage does happen, it is difficult to prove and the limitations on claims are difficult to meet – why everyone runs to insurance
· Q4. Kindred identifies three sorts of "symbiotic forces" that demanded updating of the Hague Rules and "will shape its impacts". What does he mean? [see p. 276/1].
· Three changes:
· Technological changes in shipping
· Market pressures on carriers
· Marine insurance practices
· These three changes impact in a symbiotic way in shifting from Hague Rules to HV rules
· Q5. What does Kindred suggest is the net impact of increasing the carrier's limit of liability under the Hague-Visby Rules? What alternative/second limitation of liability did Hague-Visby introduce?
· Limitation per package used to be $500 per package and now is 666.67 SDR  $1335 CAD
· Appears to be an increase but Kindred says the problem is that the change is minimal
· If you have a fixed number like this, inflation will render the amount of liability carriers are responsible for as dramatically less
· Q7. What else does Kindred observe about a "significant change" to the liability regime effected by the Hague-Visby Rules? [hint: see p. 279/4].
· HV rules provides the possibility of unlimited liability which Kindred says is a significant change
· Unlimited liability can be introduced where there is intent or recklessness
· Difficult to keep an eye on the shipping crew to see if they were acting recklessly or with intent – possibility of unlimited liability is quite remote
· Kindred also talked about unitization and packaging
· Under Hague rules, package was sometimes deemed by certain courts to be an entire container 
· When applying the limits to entire containers of goods, liability limits shrink to the point of almost vanishing
· HV rules allow you to specify the number of units included on the BoL
· More policing and liability on the carrier for its treatment of the goods
· Q8. Kindred says that "the legal context in which the [Hague/Hague-Visby Rules] operate contain a number of prescriptions that constrict legitimate cargo claims." [see p. 279/4]. What is he referring to here specifically? What two prescriptions is Kindred most critical of?
· Referring to the problems of proof 
· Second issue is the notice and right to bring a claim 
· Both are fairly constrained
· Q9. What does Kindred have to say about the burden of proof in marine liability claims under the Hague/Hague-Visby Rules? [see p. 280/5]
· HV rules have a series of “accepted perils” that the carrier is exempt for liability
· Owner of goods will not be privy to what went on during the voyage
· This renders the burden of proof unclear about who should claim what
· Q10. What does Kindred have to say about the notice and limitation of liability provisions under the Hague-Visby Rules? [see p. 280/5]
· Q11. Is there anything additional which Kindred alludes to that might cause a plaintiff to fail in a marine liability suit beyond the burden of proof and the notice/limitation period provisions? [see p. 280/5]
· Question of privity – because goods are involved in merchanting, immediate damage might be separated from the ultimate owner of the goods
· Makes it difficult for the ultimate owner to make a claim
· Ultimate purchaser may not have privity with the carrier in order to assert a claim – will face immense hurdles due to the other limitations as well
· Q12. What does Kindred have to say about restricted usage of bills of lading today and the impact of this restriction on marine claims? [see p. 281/6]
· BoL is not used as much today
· There are other documents that are not negotiable at all that render it very difficult to make claims by the ultimate purchaser
· Q13. Kindred also observes that technological developments also work to limit the scope of marine claims. How is this? What two factors does Kindred point to that buttress his point about the limitative effects of technological developments? [see p. 282/7] (middle of page 282)
· Containerization – use of containers is more common which might be considered a good thing, but it also can hide certain damages
· Q14. Kindred also maintains at p. 283/8 that "business conditions in at least two markets related to shipping also impact on the operation of the cargo liability regime." What two markets are these and how do they have the impact Kindred ascribes to them? [see p. 283/8]
· Bottom of page 283
· Doesn’t buy the argument that the global carrier industry will go out of business any time soon – they are getting bigger and more sophisticated
· They make a lot of money and flag their vessels in countries that have limited health and safety requirements
· Insurance market – global insurance industry makes lots of money from the fact that carriers are protected in many instances and it is difficult to make claims against them
· As a consequence of the de-emphasis on carrier liability, there is a tendency to over-insure (lots of money flows into the insurance industry)
· Q15. Kindred says that for many insurance companies the job of seeking recovery for marine claims is viewed "as a waste of money and effort". What does he mean? [see p. 284/9]. What does this suggest about the marine insurance industry?
· Companies pay minimal insurance rates and never make claims because the premium will increase
· Q16. Kindred concludes this article with the observation that the degree of change to be expected of introduction of the Hague-Visby Rules in Canadian law "is not much". [see p. 284/9] Why do you think he says this?
· There are a lot of systemic barriers to making a claim against carriers
The Contract of Transport (II) (November 6th)
· Risk in IBTs
· Commitment to party autonomy and private ordering in IBT means parties will allocate risk among themselves via various choices:
· Choice of law
· Choice of forum
· Delivery terms
· Financing and requirement of the bank/financial institutional funding the deal
· Transport and INCOTERMS
· However, the parties’ allocation of risk – no matter how good – will always result in some amount of residual risk 
· Residual risk managed by assignment of liability and insurance
· Marine liability 
· The domain of marine liability has been shaped by the need to meet 2 competing objectives:
· Provide flexibility to assign risks in line with parties’ commercial needs
· Prevention of abuse and protection for parties in a weaker bargaining position
· Carriers are overwhelmingly in a stronger position to dictate terms to shippers, hence the need to safeguard shippers through the development of maritime conventions to prevent abuse
· Development of a series of carrier conventions that address several recurrent issues:
· Carrier duties
· Carrier liability
· What is the carrier liable for?
· Carrier exemptions/exoneration
· Limitations on liability 
· Claims
· How do you launch a claim? 
· Limitations on claims
· Four conventions that cover this area of law:
· Hague Rules (1924) (86 parties) – in force in Canada
· Hague-Visby Rules (1968) (24 parties) – in force in Canada
· Hamburg Rules (1978) (35 parties) 
· Rotterdam Rules (2008) (5 parties)
· Hamburg/Rotterdam Rules are commonly regarded as too “shipper friendly” and for a variety of reasons are unlikely to enter into force
· HV Rules apply as an amendment to the Hague Rules
· The Hague Rules (1924)
· Hague Rules (1924) provide a standard set of rules for carrier liability and have been adopted in many countries (86 signatories today)
· Hague Rules adopted by many countries (Britain, U.S.) and applied to all outbound shipments from them automatically
· principal provisions:
· Art. IV(5) relieves carrier from liability for damage to goods in excess of $500 per ‘package’ (unless there’s knowing or reckless conduct).
· Chief innovation of the Hague Rules – not liable at a certain level
· Art. IV(2)(a) – a complete defence to liability
· Art. IV(2) – additional conditions (such as war, weather and labour unrest) that free carriers from liability
· Art. III(6) – limitation period to complain about damage (immediately where evident damage, or within 3 days in all other cases)
· Hague Rules continue to apply to all marine shipments departing from U.S.A.. They have been replaced by the U.K. in favour of the Hague-Visby Rules.
· Negligence exemption – exempts them from negligence in a commercial shipment
· HV Rules
· A series of issues came up regarding the deficiencies of the Hague Rules
· created in 1968 (24 signatories today)
· they are a protocol amending the Hague Rules, but maintain much of the Hague Rules’ substance.
· principal provisions:
· eliminated “Vita Foods Gap” and requires application of Hague Rules regardless of whether BoL expressly mentions their application
· probative value of the BoL
· closed ‘stevedoring’ exception so that “servants or agents” of carriers can claim the benefit of exemption clauses.
· enhanced the probative effect of BoL in certain instances
· increased carrier limits of liability slightly (to 666 SDRs/package or 2 SDR/kg)
· liability limit that now applies 
· under the Marine Liability Act, the Hague-Visby Rules are automatically applicable to all marine shipments from Canada, or within Canada
· Hamburg Rules (1978)
· created in 1978 (35 signatories today)
· signatory countries are distinguished by their lack of a shipping industry.
· the Hamburg Rules change/supplement several Hague Rules – update to the rules
· expanded carrier liability and there is a presumption of carrier fault if the goods are damaged
· principal provisions:
· presume carrier’s fault, with the burden on the carrier to disprove wrongdoing
· carriers denied immunity for injuries caused by nautical fault as well as other Hague Art. IV(2) exemptions from liability
· carriers must compensate for losses arising from delays
· carrier liable for injuries occurring while goods remain in its possession, whether on the vessel or not (such as in a warehouse).
· cap on liability increased slightly (to SDR 875/package)
· subcontractor liability persists unless expressly excluded
· limitation period for claims is extended to 2 years.
· Canada’s Maritime Liability Act projected Canadian accession to Hamburg, but in 2023 the federal government decided to end periodic consideration of Hamburg’s implementation. Instead, Canada will continue to apply Hague-Visby.
· Rotterdam Rules (2008)
· approved by UN General Assembly in 2008.
· entry into force will occur after 20th ratification. So far only 5 countries have ratified.
· considerably more detailed than Hague Rules (96 v. 16 articles) and is multimodal.
· principal provisions:
· scope of application: RR cover carriage of goods even where no bill of lading or other transport document or electronic record has been issued.
· period of responsibility: runs door-to-door instead of “rail to rail”, hence more consonant with modern shipping practice
· right of control: clarifying when cargo interests may give modifying delivery instructions
· eliminates “error of navigation” defence in Hague Rules
· liability limit is the greater of 875 SDR/package or “shipping unit” or 3 SDR/kg
· apportionment of damages is subject to proof
· limitation period for claims is 2 years.
· Canada has not taken a position on the Rotterdam Rules.
· RR Art. 19 imposes liability for cargo loss or damage, in certain circumstances, on a “maritime performing party”, which could encompass “ports and terminals”. Consequently, some US port authorities and terminal operators oppose ratification. 
· Lots of concern about this article
· Critical considerations – Rotterdam and “the next best thing”
· Rotterdam Rules are not intended to be a revolutionary treaty
· Much of the law relating to the international transport of cargo would be substantially unchanged if and when the Rotterdam Rules come into force
· Changes the RR make are largely incremental – important step towards bringing much-needed uniformity and updating
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· Hague Rules in Operation
· Key provisions of the Hague Rules emphasize the carriers’ obligations concerning:
· Seaworthiness – the condition of the vessel
· Care of cargo
· Obligation to ensure seaworthiness is separate and distinct from obligations to care for cargo
· Error in seaworthiness, navigation or management of a ship – error primarily affecting the ship
· An error in care of cargo is an erroneous act primarily directed towards state of the cargo
· Article 3 sets out obligations and liabilities of carrier (seaworthiness and care for cargo):
· 1. The carrier shall be bound before and at the beginning of the voyage to exercise due diligence to: 
· (a) Make the ship seaworthy. 
· (b) Properly man, equip and supply the ship. 
· (c) Make the holds, refrigerating and cool chambers, and all other parts of the ship in which goods are carried, fit and safe for their reception, carriage and preservation. 
· 2. Subject to the provisions of Article 4, the carrier shall properly and carefully load, handle, stow, carry, keep, care for, and discharge the goods carried.
· Article 4 sets out the rights and immunities of the carrier:
· 1. Neither the carrier nor the ship shall be liable for loss or damage arising or resulting from unseaworthiness unless caused by want of due diligence …
· 2. Neither the carrier nor the ship shall be responsible for loss or damage arising or resulting from: 
· (a) Act, neglect, or default of the master, mariner, pilot, or the servants of the carrier in the navigation or in the management of the ship. 
· (b) Fire, unless caused by the actual fault or privity of the carrier. 
· (c) Perils, dangers and accidents of the sea or other navigable waters …
· Art. 4 2(a) authorizes negligence
· Due diligence – meeting whatever the industry standard is to ensure the vessel is seaworthy an to ensure there has been proper care of cargo – as long as a carrier can demonstrate this, they are fine
· Carrier’s Obligation of Seaworthiness
· According to Hague Art. 3(1), the carrier is obligated to provide a seaworthy vessel
· Definition of seaworthiness differs from country to country
· However, attention often centres on whether the carrier has exercised “due diligence” in preparing the vessel for a particular voyage – this encompasses:
· Preparation and loading until the ship departs
· Once the vessel starts on the voyage, no obligation of seaworthiness continues to apply – must ensure the vessel is seaworthy at the start of the journey
· As long as the crew’s behaviour is not reckless or intentional, they will be covered under the Art. 4(2)(a) exemption
· An obligation to exercise reasonable care – a lack of due diligence is negligence
· Due diligence in repairs
· Due diligence in manning, equipment and supply of the vessel
· Burden of proof follows the common law scheme
· Carrier’s Obligation to Care for Cargo
· According to Hague Art. 3(2), the carrier is obligated to care for cargo 
· Obligation has several aspects:
· The carrier is bound not only to adopt “a sound system” for handling, carrying and caring for the goods, but must also be careful in its application of that system
· One indicator of a sound system is its accordance with general industry practice
· Care must be taken for carriage operations (e.g., loading, handling, stowage of cargo, etc.)
· Although responsibility may be delegated to servants/agents of the carrier for care of cargo, liability for proper performance remains with the carrier
· Due Diligence
· William Tetley defines due diligence narrowly as a “genuine, competent and reasonable effort of the carrier to fulfil the obligations set out in subparagraph (a), (b) and (c) of Art III (1) of the Hague or Hague-Visby Rules”
· Lord Justice Auld, in The Kapitan Sakharov, [2000] 2 Lloyd’s Rep. 255 at 266, set a test to examine whether the carrier exercised due diligence: 
· The test requires a demonstration that “it (the vessel), its servants, agents or independent contractors, had exercised all reasonable skill and care to ensure that the vessel was seaworthy at the commencement of its voyage, namely, reasonably fit to encounter the ordinary incidents of the voyage”. 
· To apply this test, it is important that the diligence required is “the diligence of the ‘reasonably prudent’ carrier, as at the time of the relevant act or omission, and not in hindsight”
· Negligence
· Negligence is not a defence to seaworthiness, since a carrier must prove due diligence in relation to seaworthiness, as per Hague Art. 3(1)
· Must prove due diligence at the outset of the voyage 
· Negligence is a defence to care of cargo, since it is exculpated by Hague Art. 4(2)(a)
· Negligence has been removed as a defence from Rotterdam Rules, but the possibility of “volume contracts” in RR Art. 80 could vitiate this removal
· The Order of Proof in Marine Claims
· in Maxine Footwear the JCPC said that Hague Art. 3(1) re seaworthiness is an “overridding obligation”. If it is not fulfilled, the carrier cannot take advantage of the exceptions in Hague Art. 4(2) relating to care of cargo
· Unless the carrier has made the ship seaworthy, according to a standard of due diligence, it cannot take advantage of any of the rights and immunities in Article 4
· Suggested order of proof:
· shipper proves a loss
· carrier proves due diligence and cause of the loss and relates that loss to one of the exculpatory exceptions re loss of cargo: see Hague Art. 4(2)(a) – (q)
· shipper tries to demonstrate lack of care of cargo (or possibly lack of seaworthiness).
· Kindred (1994) emphasizes how there are many factors working together symbiotically which tend to obscure the burden of proof and ultimately discourage claims. 
· Series of systemic reasons for why liability remains clouded under the Hague and HV Rules
· Canada’s Implementation of Maritime Conventions
· Navigation is primarily a federal matter – federal government took the lead in implementing the Hague and HV Rules into Canadian law, although as a matter of law Canada has not ratified either instrument 
· Federal implementation has taken place through various acts – most important of these is the Marine Liability Act, SC 2001 c 6
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· Q1: What is the subject of Peter Swanson’s article? What are the major purposes of the new Marine Liability Act?
· Described the Act and the changes it introduced into Canadian maritime law
· Three major purposes:
· Shipowner’s liability 
· Consolidate existing marine liability regimes to one comprehensive regime
· Validate certain bylaws and regulations – Ports Corporation Act
· Q2: Swanson says that there are “some significant changes” to Canadian law made by the MLA? What are they?
· Four broad categories – shipowner liability
· Personal injuries and fatalities
· Whether there is an ability to claim for personal injury and death 
· General maritime tort law
· Close the gaps and resolve uncertainty that was in maritime negligence law before – apportionment of liability, last clear chance rule, joint and several liability 
· Set outs a standardized regime for maritime tort liability
· Old law was inconsistent, and provincial statutes had been ousted
· Carriage of passengers by water
· Procedural change to the liability for goods by water
· Q3: Swanson also speaks of the MIA introducing changes to the law regarding joint and several liability and contribution and indemnity. What are these terms and what do they mean? How are they dealt with under the MIA?
· Joint liability – liability imposed on several people together (if one person is sued, you can insist on others joining the suit – partnership liability)
· Several liability – partnership could lead to singular liability of one of the partners for the entire amount 
· Contribution – right of a jointly liable party to demonstrate that the other jointly liable party is liable 
· Indemnity – make good on any losses in a situation where you have a beneficiary arrangement (agent may seek indemnity from the principal)
· Q4: What does Swanson have to say about how the MIA provides for liability for carriage of goods by water? Why is he critical of this regime (see mid. p. 5)?
· Change has to do with s.46 of the MIA– override of the foreign selection clause which allows for parties to choose the forum where disputes will be heard
· Change was if you have a forum selected outside of Canada, the chosen forum might be inconvenient 
· Swanson is critical – interferes with the contractual freedom of the parties 
· Difficulty with Swanson’s position – sometimes third parties are involved in tortious law suits in Canada by virtue of joint or several liability or contribution and indemnity where they haven’t made a choice to begin with 
· Their tortious rights should be governed (in the first instance) by some forum in Canada
· The provision was introduced to protect parties who are jointly or severally liable from going to foreign countries to have their disputes heard 
· Q5: Choose one difference between the Hague and Hamburg Rules and explain what is significant about them 
· Basis of liability – Article 5 (page 6)
· Under the Hague Rules, there is no presumption of carrier liability while the goods are in the carrier’s charge – opposite for Hamburg Rules
· Much higher burden to prove carrier fault under the Hague Rules
· Under Hamburg Rules, carrier has to prove they weren’t at fault
· Presents the opportunity for much more carrier liability
	[bookmark: _Toc216382466]HAGUE VS HAMBURG – COMPARISON

	Art.
	Issue
	Hague Rules
	Hamburg Rules

	1
	Definitions
	Applicant restricted to BOL 
Excludes deck cargo
	-“carrier” is defined broadly to include freight forwarders and nonvessel common carriers.
-“contract of carriage” means any contract to carry goods by sea for payment (can apply to “straight” BOL
and electronic documents).
-Includes deck cargo

	2
	Application
	Determined by port of loading. Do not apply to Charterparties.
	Port of loading or port of discharge may attract application of Rules in some countries.
Do not apply to charterparties, but may apply to BOL if it governs relations between the bill’s holder so long
as the bill’s holder is not a charterer.

	4
	Responsibility
	Runs “tackle to tackle” (period of time that goods are actually in ship’s hold)
	Runs when carrier is “in charge” of goods (may include before, during and after shipping unless exempted)

	5
	Basis of Liability
	-No presumption of carrier liability where goods in the carrier’s charge.
- Force argues that there is de facto a presumption of fault in Art. 3(2) for failure to properly care for cargo.
- Extensive immunities present in Art. 4.
- Live animals excluded.
- Only loss or damage to goods
recoverable.

	-Presumed liability of carrier where goods are in the carrier’s charge.
-Operates with respect to seaworthiness, proper equipment and supply, fitness
and safety.
- Carrier must therefore demonstrate freedom from fault;
- Immunities eliminated, but only to extent that the carrier cannot prove contributory liability of another party.
- Immunity from nautical fault by ship’s crew in Hague Art. 4(2)(c) removed entirely.
- Live animals included in coverage.
- Hamburg Art. 5(1) provides for loss, damage or delay in goods recoverable.

	6
	Limits on Liability
	Limits on liability set out in Art. IV(5)(a) of $667 per package or $2 per kilo (in Canada this is now the greater of 666.67 SDRs (approx. $1,200) or 2 SDRs per kilo ($3.60) under the Hague-Visby Rules).
	835 SDR per package or 2.5 SDR per kilo. Damages for delay set at 2.5 times the freight payable or the value of the goods. 


	7
	Liability of Servants, Agents, and Independent Contractors
	Carrier defenses and limits of liability to the servants and agents of carrier when servant/agent.
	Extend carrier defenses and limits of liability to the servants and agents of carrier when servant/agent “acting within scope of employment”.
- Independent contractors not precluded from relying on these same rules.

	7
	Non-Contractual Claims
	Limitations apply in contract and tort.
	Same

	8
	Loss of Rights
	Protection from suit for negligent behaviour.
	Reckless behaviour provokes loss of rights to limit responsibility.

	9
	Deck Cargo
	Not subject to the Rules.
	Presumptively included.

	10
	Liability of Carrier and Actual Carrier
	Rules make no distinction
	Carrier remains responsible for entire carriage, not merely portions it concludes itself.

	15
	BOL Contents
	BOL requires “leading marks”
necessary for identification,
number, quantity or weight of
the goods, and apparent order
or condition.
	BOL requires statements of general nature of goods, apparent condition, name and place of carrier and shipper, consignee if named, ports of loading and discharge, number of originals, place of issuance and a number of other details.

	16
	BOL: Reservations and Evidentiary Effect
	BOL is “prima facie evidence” of receipt. 
	BOL without reservations is deemed to be a notation of “apparent good condition”

	22
	Arbitration
	No provision dealing with forum selection for dispute settlement.
	Various places may be specified by the parties as fora appropriate for arbitration (port of loading, port of discharge). Claimant has the option of choosing the forum. 



[bookmark: _Toc216382467]Marine Liability Act, S.C. 2001, c 6 – cheat sheet here for exam
· MLA expands or reforms liability to include:
· both death and/or injury.
· extends claim limitation periods from 1 year to 2 years.
· joint and several liability: joint liability (liability on one person can be imposed on others) versus several liability (liability on one person, who may be made to pay entire amount).
· contribution: the right of a jointly liable party to demand ‘contribution’ from another according to relative fault.
· indemnity: shifting of loss from those passively at fault to those actively at fault.
· Canadian court cases in 1980-1990s decided that provincial Negligence Acts did not apply to maritime claims, with the result that old common law rules concerning joint liability, prohibitions on contribution and indemnity, and contributory negligence bars to collection, continued to apply.
· MLA s. 17(1) provides for apportionment of liability for negligence; s. 21 abolishes “last clear chance” rule; 17(2) provides for joint and several liability, and permits claims for contribution or indemnity.
· consolidates limitations of liability for maritime claims under 1976 Convention for loss of life/personal injury, and limits for recovery by marine passengers under Athens Convention for both international and domestic voyages.
· confirms application of Hague-Visby Rules to all marine cargo shipments leaving Canada or from other Hague-Visby signatory countries. 
[bookmark: _Toc216382468]Force, “Much Ado About Nothing”
· Article talks about the differences are likely to be introduced by means of changes in the marine liability regime 
· Q1: in his article “A Comparison” Robert Force observes that there are two different approaches to seeking the uniformity of marine rules: “integration (the Nordic approach) or compromise (the U.S. approach)”, what does he mean in referencing this distinction? (see p. 8)
· Integration vs a consolidation or compromise approach
· Integration approach is something the Nordic countries have taken on
· Take on part of the HV Rules and incorporate parts of the Hamburg Rules to supplement the HV Rules – introduce them where possible to do so
· Raised liability limits, narrowed some exceptions, etc. 
· Consolidation/compromise approach
· Compromise and stalemate have arisen in the US between carriers and shippers over whether or not changes should be introduced to the Hague Rules
· Moved them towards the Rotterdam Rules – these are still “half baked” in that they only address some issues that come up with continuing to apply the Hague Rules
· Q2: on p. 9 Force notes that the Hamburg Rules adopt the “rule of presumed fault”. What is the rule of presumed fault in Hamburg and give an example of how it works?
· Carrier is presumed to be at fault and liable for losses when the goods are in their care (until they can prove otherwise)
· Example – if the goods arrive damaged but were in perfect condition when placed on the ship, the carrier is at fault and they have to demonstrate they took reasonable steps to make sure the ship was seaworthy and that they cared for cargo
· Q3: at the bottom of p. 9 Force suggests that certain evidentiary presumptions and rules of proof will kick-in no matter whether Hague or Hamburg apply. How do you square this with Kindred’s observation that the broad exculpatory provisions of Hague work to obscure the burden of proof in most instances? Wouldn’t they also do so under Hamburg?
· Carrier has to produce evidence that they weren’t at fault
· Issue of presumption – automatically ascribes liability to the carrier under Hamburg
· Immunity under 4(2)(c) is removed entirely – leaves the ball in the carrier’s court
· Introduces idea that carrier will ultimately be on the hook for any liability
· Q4: What else does Force allude to at pp. 10-11 as tempering the possible introduction of Hamburg?
· Even if you introduce the rules, you still have to give them meaning somehow and need to go to court to do that
· New terms cover a broader range of topics – will take time for us to fully understand what they mean
· Litigation will take a while to play out 
· Costly endeavor 
[bookmark: _Toc216382469]Aviation Liability
· Responsibility of air carriers in respect of international carriage of passengers, baggage, and cargo has traditionally been covered by the Warsaw Convention of 1929
· Warsaw Convention provided for:
· Limits recovery to $34/kilo and $33,000/passenger
· Implemented in Canada by Carriage by Air Act, R.S. 1985, c C-26
· Was updated and replaced by the Montreal Convention of 1999 which provided for:
· “two-tier” liability – carrier assumes absolute liability for all claims to SDR 100,000 ($181,000) but carriers can mount defences to any claims in excess of that amount
· requirement that a carrier must maintain adequate insurance
· legal action for damages resulting from the death or injury of a passenger may be brought in the country of the passenger’s principal and permanent residence, so long as the carrier is active in that jurisdiction
· carriers are authorized to use modern electronic documentation (i.e. etickets); and
· carriers can be required by national law to make advance payments to assist entitled persons in meeting immediate economic needs; the amount of the advance payment will be subject to national law and deductible from the final settlement
· Warsaw and Montreal Conventions are implemented in Canada by the Carriage by Air Act 
· Canada’s Air Passenger Bill of Rights (2018)
· Domestic regulation – air transport is also highly regulated at a national level, dealing with both safety and economic issues (ex: Canada Air Passenger Bill of Rights 2018)
· The Canadian Transportation Agency’s regulations now provide for clearer and more consistent air passenger rights by imposing certain minimum airline requirements in air travel – including standards of treatment and, in some situations, compensation for passengers
· The regulations set out airlines’ obligations to passengers in the following areas:
· Communication
· Delayed or cancelled flights
· Denied boarding
· Tarmac delays 
· Seating of children under the age of 14
· Lost or damaged baggage
· Transport of musical instruments
· Regulations apply to all flights to, from, and within Canada
· Airlines have the following obligations to passengers in case of flight disruptions, depending on the level of their control over the situation:
· situation within airline control: compensation; standards of treatment; and completion of passenger's itinerary;
· situation within airline control but required for safety purposes: standards of treatment; and completion of passenger's itinerary;
· situation outside airline control: completion of passenger's itinerary only.
	[bookmark: _Toc216382470]Brinks v Air Canada  case study, airline liability limited by Montreal Convention (no declaration for high-value shipment)

	Facts
	· In March/April 2023 Brink’s contracted with Air Canada to send 400 kgs in gold bars worth $21M + $2.7M cash from Zurich to Toronto.
· An hour after the cargo was delivered to Air Canada’s warehouse near Toronto Airport, the gold was picked up by an unidentified individual bearing phony paperwork
· In a 2023 suit in Federal Court Brinks alleged that:
· Air Canada’s ‘secure’ warehouse was in fact unsecure
· Air Canada issued a defence stating that: 
· It fulfilled its contracts to carry the goods by air and Brink’s did not enter a value of the shipment on customs document nor on the waybills – Brink’s paid a standard shipping fee for the service
· Brink’s alleged omissions of value declarations and supplementary shipping fees placed limits on the airline’s liability
· Air Canada also said the Montreal Convention capped the carrier’s liability
· Brink’s asserts the Montreal Convention does not limit the amount it can recover. Brink’s said it paid a premium for the shipments, and the waybills were clearly marked as bank notes and gold bars, along with, “Special supervision is requested. Valuable cargo.”

	Ratio
	

	Reasoning
	· in January 2025, the Federal Court ordered Air Canada to pay Brink's $18,000, a fraction of the value stolen
· Ruling stated that while Air Canada was at fault for the security lapse, the airline's liability was limited by the Montreal Convention because Brink's had not filed a special declaration for the high-value shipment. 
· Only paid the liability limits – they had not been notified and properly indicated that the goods were in excess or especially valued 

	Holding
	Ruled in favour of Air Canada – successful defence resting on the Montreal Convention


[bookmark: _Toc216382471]Trucking Liability
· In the 1920s most Canadian provinces began to regulate the provision of trucking and delivery services, including liability – these regulations were gradually phased out in the 1980s.
· In Ontario, liability limits continue under regulations made pursuant to the Highway Traffic Act.
· O. Reg. 643/05, Schedule 1, s. 9 provides:
· “9. Valuation
· Subject to Article 10, the amount of any loss or damage for which the carrier is liable, whether or not the loss or damage results from negligence, shall be the lesser of,
· i.  the value of the goods at the place and time of shipment, including the freight and other charges if paid, and
· ii.  $4.41 per kilogram computed on the total weight of the shipment.”
	[bookmark: _Toc216382472]Solway v Davis Moving & Storage Inc (2002, Ont. CA)  stolen truck from street; unconscionable to limit liability

	Facts
	· Kennedy Moving System was the appellant 
· Plaintiff entered into a contract with Kennedy to have their household belongings removed from their house and stored before delivering them to the new house
· Were supposed to be stored on the company’s secured parking lot but were instead stored on a public street since the secured parking lot was being cleaned
· The trailer was stolen 
· Claim was under the liability limits of $7,000 by Davis (under the Trucker Transport)
· Solway had antiques and all of their possessions stolen – they claimed for a much higher amount
· Claimed they acted in a way that was negligent so Davis could not take advantage of liability limits
· Q3: What sort of representations did the trial judge find that Kennedy Moving had given to the plaintiffs?
· Promise that the goods will be looked after in a secure manner
· Representations about the storage of the goods 
· Neither of the above conditions were fulfilled

	Ratio
	

	Reasoning
	Labrosse and Gillesse JJA(majority)
· Q4: At para. 20 the Court of Appeal noted that to limit the loss of the plaintiffs to $7,089.60 would be "unconscionable" or "unfair or unreasonable". What cases did the Court rely on in arriving at this conclusion? Do you agree?
· Discussed the case Fraser v Jewelers which reviewed a case called Hunter Engineering – exclusionary clauses should be held to their true meaning but there can be exceptions
· Found that there was unconscionability or unfairness either way – test from Hunter Engineering
· Focus on conditions at the outset of the contract – parties were equal, sophisticated, knew what they were getting into, should have purchased insurance
· Dissent: nothing unconscionable in applying the liability limits because of this – Justice Carthy 

Carthy JA 
· Q5: What major gripe or “disagreement” did Carthy J.A. have in dissenting from the opinion of Labrosse J.A.? (see para. 51) How did Carthy J.A. characterize the plaintiffs (see para. 27)? What did Carthy J.A. assert the householders in this situation should have done (see para. 50)?
· Allowed for this sort of claim against the company
· Para 51 – Labrosse JA argues the respondents were induced to accept the limited liability by false assurances that their goods would be secured
· In a contract of bailment, assurances that the goods would be kept secure are superfluous because a carrier’s obligation to keep the goods secure is implicit in every contract of carriage of goods (assurances need not be explicit)
· Overnight storage on street not anticipated and was negligent performance of the duty to keep the goods secure at the highest – no inducement because the limitation of liability was mandated by statute


Test for exemption has changed today in Canada – Tercon Contractors v BC
· Three-fold assessment
· Whether the clause applies to a particular breach
· Whether the exemption clause is “unconscionable”
· Combination of factors – looks at substantive inequality in the position of the parties, arising out of the ignorance, need or distress of the weaker party and exploited by the stronger party to their advantage
· Has to arise out of the position of the parties and a reliance on the stronger party to the detriment of the weaker party or some sort of substantial unfairness or improvidence in the bargain
· If 1 and 2 are satisfied, whether or not overriding considerations of public policy would make the clause unenforceable
· Promotion of dangerous/illegal behaviour for example
	[bookmark: _Toc216382473]Valmet Paper Machinery Inc v Hapag-Lloyd AG (BCSC 2002)  Himalaya Clause in transport contracts; privity for subsequent transport companies

	Facts
	· Valmet shipped a rewinder machine from Helsinki to BC
· Shipment went from Helsinki to Germany, through the Panama Canal, to Vancouver and then to Nanaimo, up the coast via truck to Port Alberni 
· As the truck is going up the hill near Port Alberni, the machine became loose and was hit by a logging truck – constructive total loss

	Issues
	· Question arises about the liability of this truck driver and the extent of Hapag-Lloyd’s (company responsible for moving the goods to a certain point) coverage
· Would the BoL exonerate Hapag-Lloyd from liability

	Ratio
	

	Reasoning
	Groberman J
· Q2: at para. 17 the judge noted that the defendants relied on certain clauses of the Hapag BoL. What were these clauses and why were the defendants ultimately precluded from so relying?
· Wanted to rely on the Himalaya Clause – provision in transport contracts designed to extend the carrier’s liability protections 
· extends limitation of liability to servants and agents of the carrier 
· Whether the BoL was for multi-modal transport or for port-to-port shipment
· Court found that it was for port-to-port transport and had no application to the transport from Nanaimo to Port Alberni 
· Q3: What is a Himalaya Clause and how did the defendant hope it would protect them here. Why were they precluded from doing so here?
· It was a port-to-port BoL and not a multi-modal BoL
· Because of that restriction, the trucking company could not take advantage of the extension of limitation of liability
· Q4: why did the Court find that the Davis waybill did not apply to the journey from Nanaimo to Port Alberni?
· Waybill couldn’t be characterized as a contract of carriage
· Couldn’t be incorporated into the Hapag BoL because it wasn’t for multi-modal transport (issue of privity)
· Q5: why did the Court find that the BC Motor Carrier Regulations not apply to the final journey?
· Statutory conditions only limit liability with a proper BoL that complies with the regulations
· The waybill didn’t meet the basic requirements of the BoL under the BC Motor Carrier Regulations
· Davis waybill didn’t satisfy those requirements
· Waybill did not amount to a BoL – trucking company liable for the full amount of the damages

	Holding
	Plaintiff is entitled to judgment against (transport company from Vancouver to Nanimo) H.A. Davis Transport Ltd. and John Lawrence Gilmour. 
The Plaintiff's claim against the remaining Defendants is dismissed. Damages - $1,244,272



[bookmark: _Toc216382474]Insurance (Nov. 11th – Hate Speech)
What Is Insurance Law?
· When parties contract for insurance coverage, they undertake distinctive rights and obligations that are peculiar and differ from other types of contracts
· In usual contracting, we have the usual rules of formation of contract, the requirement of consideration, the legality of purpose – but there are specific requirements that insurance contracting entails (see below)
· There is an interest in minimizing risk
· The additional rules of an insurance contract are quite plain and obvious when reviewed consciously
· Nevertheless, without genuine thought as to the purpose for the additional rules, they may seem confusing, unnecessary, or to the skeptically minded as just a scam of the insurance industry
· Some foundational elements to an insurance contract are:
· Elements common to contractual formation:
· offer
· acceptance
· consideration
· intention
· legality of purpose
· Elements distinctive to insurance contracting:
· capacity
· insurable interest
· utmost good faith
· This standard is akin to a fiduciary standard
· In general contract law, the requirement, at least in Canada, is just good faith
· Where one or more of these elements is lacking at the time the contract is contemplated to be formed, it is unenforceable
Marine Insurance
· Q1: What is insurance? How does it differ from gambling?
· Insurance is a form of security ⇒ insurer and insured enter into a contract of indemnity
· Upon a payment of premiums, the insured will be covered for perils, subject to certain exclusions
· You take insurance as a risk allocation mechanism, while with gambling you create a new risk
· Gambling is the creation of an artificial risk for the potential of financial gain
The Nature of Insurance
· Insurance is a form of indemnity given to protect against loss in the form of a contract
· Insurance functions as a kind of risk allocation mechanism and will shift the risk from the owner of the goods to the insurer, who assumes that risk for a fee
· The policy itself will generally follow the goods, so that the holder of the endorsed, transferable BoL will be the insured and the one who can call on the insurance if necessary
· An insurance contract involves a commitment by the insurer to indemnify the insured against losses incurred by the insured that arise from certain fortuities (i.e. unfortunate events)
· The insured must have an interest in the goods at the time of loss
· Possession of the goods insured or the right to immediate possession constitutes an insurable interest
· E.g. Under FOB, the seller has an insurable interest until the goods are actually on the ship – after that, the buyer acquires the insurance interest and activates the insurance
· Therefore, anyone with any legally demonstrable interest in some good will be able to insure
· In IBT, we are primarily interested in two types of loss:
1. Those arising from the transportation of goods (transport insurance)
2. Those arising from ongoing operations in a foreign country (operating insurance)
· The concept of insurance as a contract of indemnity implies that:
· an underwriter will pay a sum to an insured (i.e. the indemnity) 
· upon the happening of certain fortuitous events 
· that cause injury or damage to the insured
· The indemnity is payable on:
· acceptance of coverage by the insurer
· payment of premiums by the insured
· happening as a result of fortuities
· A contract of indemnity is predicated on the idea that:
· The parties have made appropriate material disclosures to each other and observe standards of the utmost good faith in dealing with each other
· The injury damage must result from “perils” covered by the contract
· Perils must be fortuitous (i.e. outside the control of the insured and a possibility as opposed to a probability) – also a major difference between insurance and gambling
History of Marine Insurance
· The concept of risk management for sea voyages traces back to ancient Greece and Rome with maritime loans, where repayment was conditional on the voyage's success
· Trade over distances, with voyages lasting weeks and months, clearly involved risks greater than local trade, terrestrial or maritime – also means a concentration of risk
· History of insurance has been driven by concurrent need to transfer and diffuse those concentrated risks
· Separate marine insurance contracts began to emerge in Italian cities like Genoa in the 14th century. 
· As trade grew, so did insurance disputes – specialized courts for maritime and insurance matters were established in cities like Barcelona (1435) and Venice (1468) to handle these issues
· The early concepts in marine insurance sorted first by practice, then contract, inevitably litigation, and finally legislation, included the difference between human causes and natural causes (“acts of man” or “acts of God”)
· Even that quickly got murky – a storm is obviously an act of nature, but failure to steer away from a storm, or to secure the vessel against wind and waves, are just as obviously human failings
· Marine insurance is the oldest type of insurance
· From its development, we get its statutory enactments as well as development of insurance in other domains (home, commercial, fire, etc.)
· Lloyds of London c. 1690: Lloyds was a coffeehouse in Restoration London popular with seafarers, merchants and shipowners – Lloyds catered to them by supplying shipping news
· Gradually, Lloyds became a hub for contracting marine insurance
· Lloyd’s and the Institute of London Underwriters developed between them standardized clauses for the use of marine insurance
· Shipowners sought the backing of financiers/bankers to cover all of part of the cargo
· If the voyage was successful, the banker would benefit; if the voyage was unsuccessful, the banker would lose their money
· The growth of maritime insurance was connected to the rise of England as a naval power and geopolitical heavyweight
· London, England became the hub of the global marine insurance industry because:
· British naval power was important to safeguarding shipping
· The establishment of a global shipping registry in London created a demand for specialists (owners, underwriters, lawyers etc.) to apply and interpret rules pertaining to maintenance of the registry and protective of its ‘good’ (shipping) in the form of insurance
Governing Law/Legislation
· Early marine insurance law developed from common law precedents largely by Lord Mansfield (1705-93)
· There was a fusion of maritime law and common law
· First codification was the English Marine Insurance Act (MIA) of 1906
· This is the act upon which all subsequent acts are based, including Canadian statutes
· The law of insurance is generally thought to come within provincial jurisdiction under the heading “property and civil rights” in the Constitution Act
· Pursuant to Triglav v Terrasses Jewellers, [1983] SCR 283,  marine insurance is today understood to be a matter governed by federal law
· Following Triglav, Parliament enacted the federal Marine Insurance Act, SC 1993, c.22 (MIA)
· MIA was brought into being at the same time as the Hague-Visby rules – important because in essence what marine insurance does is to provide for the supplementation of limits under the H-V rules
· What this means is that it is absolutely essential to obtain insurance to cover export shipments
· Most banks won’t open a L/C for a customer if the customer doesn’t have insurance worth at least 110% of the value of the shipment
Insurance in Ontario
· Various provinces also have insurance statutes of general application which purport to apply to marine insurance
· Insurance is a shared responsibility between the federal governments and the provinces
· Property-based aspect: “Property and civil rights” (provincial)
· Maritime aspect: “Federal navigation and shipping power”
· Although the various provincial acts remain in force, the SCC decision in Ordon v Grail, [1998] 3 SCR 437 casts serious doubt on whether provincial acts have any application to contracts of marine insurance
· In Ordon, the SCC observed that “Canadian maritime law is uniform throughout Canada and it is not the law of any province of Canada”
· The Court also observed that “Much of maritime law is the product of international conventions, and the legal rights and obligations of those engaged in navigation and shipping should not arbitrarily change according to jurisdiction”
· SCC has made it clear that Canadian maritime law has to be uniform throughout the country – it can’t be tinkered with by the provinces
· The Federal Court of Canada has jurisdiction to resolve all disputes under Canadian maritime law, but the precise extent of “Canadian maritime law” is left undefined – it has been left deliberately vague due to the uncertainty over what is federal vs. provincial
· MIA Section 17(6) specifies that “the Federal Court has no jurisdiction to entertain any proceeding in respect of [a] matter unless the Act expressly confers that jurisdiction on that court”
· There is a residual role for provincial insurance law where the matter is insufficiently connected with a maritime venture
Q3: What key form is used in insurance underwriting and claims?
1. Institute clauses – Clauses A, B and C
2. MAR 91 form
3. SG form – that form to which is appended the various clauses that the parties have agreed to
Q4: It is said that marine insurance is ultimately issued in most instances on a “subscription basis.” What is a “subscription basis”? How is insurance on such a basis “joint but not several”? What is the relevance of the “joint versus several” distinction?
· When insurers decide to insure a vessel or a particular voyage or a particular time, they will subscribe to the vessel in a defined percentage and will assume some of the risk
· JOINT BUT NOT SEVERAL: All underwriters are collectively bound but only for their share of the commitment ⇒ so if one defaults, the others are not liable
· This is a protective mechanism in the sense that it limits their exposure
· So if there is some big peril that eventuates, the existence of a single insurer is not going to be threatened
· In extending a policy of coverage, these insurers will also cooperate among themselves either to heighten or modify their risk profile – some insurers will be more aggressive when it comes to risk to achieve certain profitability metrics
· Because of some insurers are more interested in adopting a more risky approach, there’s a market for re-insurance
· Some insurers will decide to take on the risk of paying more risky insurance policies by cooperating with other insurers
Q5: On what two bases may insurance coverage be sought?
1. Voyage – only covers travel between ports
2. Time – defined period of time to insure the goods
Q6: Why is marine insurance problematic from the perspective of Canadian constitutional law?
· There is the issue of jurisdiction – provincial vs. federal – and the division of powers
Q7: How do the Hague-Visby Rules promote a vibrant marine insurance industry?
· The H-V rules limit responsibility of carriers (666 SDRs) – and it is therefore necessary for the shipper to buy insurance to cover anything not covered by the regime
· May be difficult to prove the carrier was somehow at fault due to containerization and the very tight limits
Q8: What standard of insurance do most banks and financial institutions require for the extension of coverage?
· Banks require at least a coverage requirement of 110% before opening a L/C
· The standard of insurance is actually an all-risk standard – very high standard that covers everything
· Banks and financial institutions which take a share of the risk in financing the transaction are ultimately covered because, in a lot of cases, they become the beneficial owners of the goods in the transaction
· Banks will be exposed to liability and they may need to call on the insurance if necessary
Q9: What two INCOTERMS 2020 incorporate insurance coverage? What level and amount of coverage do they each require?
· CIF (cost, insurance, freight) – obliges the seller to purchase insurance on the buyer’s behalf
· Most basic insurance is covered by seller, but if the buyer wants extra coverage for such things as “war, strikes, riots and civil commotion risk insurances,” they will have to pay for it and so specify beforehand
· CIF requires minimum Clause C coverage
· CIP (carriage and insurance paid to) – also requires the seller to purchase insurance on the buyer’s behalf
· Requires the more comprehensive Clause A coverage – higher level of coverage
· If you’re under CIP, you as the seller have to purchase the insurance, and the insurance cost has to be built into the transaction
Q10: What are the two types of marine insurance coverage mentioned in the Class Note?
· “Open” policies of insurance
· Like revolving credits – insured may call on the insurance to cover a particular shipment, and the shipper has the duty to report such shipment immediately to the insurance in accordance with the schedule of rates attached to the policy
· A certificate of insurance will be issued
· Individual policy
· Contains particulars of the shipment, its value, destination and markings
· A policy of insurance will be issued – important because, at least in England, the courts have insisted on strict compliance with the need to obtain a policy or a certificate where one is required under the contract
[bookmark: _Toc216382475]Marine Insurance Coverage
· Nature and scope of marine insurance is determined by reference to MIA s 6 and by the definitions of “marine adventure” and “maritime perils”
· Insurance is a contract of indemnity, but the extent of the indemnity is determined by the contract
· Insurance relates to losses incidental to:
· a “marine adventure” or 
· the building, repairing or launching of a ship
· A “marine adventure” is any situation where the insured property is exposed to “maritime perils”
· “Maritime perils” are perils consequent on or incidental to navigation
Types of Marine Insurance Coverage
· There are several different types of marine insurance:
· Hull and machinery (H&M)
· Cargo
· P&I cover (protection and indemnity)
· Other third-party liability coverage
Specified Perils vs. All Risks Policies
· A specified perils policy:
· The insurer agrees to indemnify the assured for losses caused by specific perils that are identified in the policy – in this sense, a specified perils policy is exclusive
· A loss must be caused by one of the specified perils in order for it to be covered by the policy
· An All Risks policy is one in which:
· The insurer agrees to indemnify the assured “against all risks of loss or damage”
· Things that are not covered by an all risks policy need to be specifically excluded
· Most cargo policies are all risks policies
Q12: What must an insured make sure to disclose and accurately represent in seeking to purchase marine insurance coverage?
· Material representation – insurer must disclose the condition of the interest and the goods and has to make sure the representation made to the insurer or the agent of the insurer is true (otherwise, insurer can avoid the contract)
· Compliance with any warranties or conditions – has to meet all of its obligation under H-V rules or maritime law
· When an insurer is purchasing an individual policy, that policy has to contain the particulars of the shipment – value of the goods, destination, marking of the goods
· This imports a higher standard of behaviour – what’s referred to as utmost good faith
The London Institute Cargo Clauses
· The London Institute Cargo Clauses have standardized coverage according to three general categories:
· Clause A (“All Risks”) – generally the most extensive form of coverage
· Clause B (“With Average”) – an intermediate level of coverage
· Clause C (“Free of Particular Average”) – covers very limited risks, most of them which must happen during carriage in the form of accidents
· The main differences between the clauses are what they cover, and in what circumstances said items are covered
· Each clause sets forth detailed parameters for what it does and doesn’t cover
· Because of the difference in coverage, the premium payable for each will vary
Clause A (“All Risks”)
· Provide coverage against all risk of damage or loss but also provide exclusions
· Excludes the risk of war, strikes, riots and civil commotion
· Thus, even if a loss is not specifically excluded, it may still NOT be covered
· Even if a loss does not come within an exclusion, it may still not be covered under an “All Risks” policy
· “All risks” do not cover damage caused by wear and tear, inevitable deterioration or inherent vice
· Accepted that “All Risks” policies cover only damage caused by accident or due to some fortuitous circumstance or casualty (see British and Foreign Marine Insurance Company Limited v Gaunt, [1921] A.C. 41)
· Scope of coverage of an “all risks” policy was described – the risk must be caused by a fortuity
Clause B (“With Average”) – less inclusive than “All Risks”
· Term “with average” means that the insured takes the policy aware that they will be responsible for a partial loss should the insurance be used
· Consequently, an insurance policy “with average” means that the insured will have to bear certain losses defined in the policy
· A policy “with average” will cover:
· Total loss and partial loss caused by the perils of the sea (i.e., the vessel has been stranded, sunk, burnt or been in a collision with other vessels or external substances other than water, such as ice)
· Jettison of cargo
· “Barratry” (i.e., negligence, fraud or wrongful acts of the ship's master and/or crew resulting in injury or loss to the ship's owner)
· Other like perils
· An insurance policy “with average” may be subject to: 
· A “franchise” – that is, if the loss is less than the franchise, there is no recovery
· If the loss is equal to or greater than the franchise, there is total recovery (including of the franchise amount)
· An “excess” (i.e. a deductible) so that if the loss is less than the deductible, no recovery
· If the loss is equal to or greater than the deductible, there is partial recovery (excluding the amount of the deductible)
· Whether you choose clause B with average coverage and you seek extra coverage will depend on your business model and what you think is going to be optimal or most efficient from perspective of setting up a deal like this
Q13: In a Clause B policy – termed a “with average policy” the policy may subject the parties either to a “franchise” or an “excess.” What do these terms mean?
· Franchise: Specific type of threshold where, if loss exceeds the stated amount, the entire claim is paid by insurer
· Excess: A fixed amount that policyholder must pay toward each claim, and the insurer pays the remainder (up to the policy limit)
Clause C (“Free of Particular Average”)
· “Free of” means the insurer is not liable for whatever follows the words “free of” – narrowest form of coverage, and therefore the cheapest – covers only against total loss
· When partial loss is specifically covered in a Clause C Policy, the partial loss is recoverable from the insurer only if the loss is the result of the carrying vessel being stranded, sunk or burnt, on fire, or in a collision
Parties to a Marine Insurance Contract
· Traditionally there are two parties to an insurance contract: 
· The assured (AKA the insured) – person who has taken out the policy and is obliged to pay the premium – the beneficiary of the contract once a covered peril or risk eventuates
· Underwriters (AKA insurers) – entities that agree to indemnify the assured upon the happening of an insured loss – can be individuals or corporations
The Marine Insurance Contract
· In Canada, MIA regulates certain aspects of marine insurance contracts but typically preserves freedom of contract
· Parties are, for the most part, free to determine the nature/extent of their obligations and responsibilities
· The terms of the contract are usually contained in the policy of insurance or in a “slip” or “cover note” affixed to the policy which summarizes the terms of the insurance contract
· The marine policy must specify:
· the insured
· the subject matter insured (MIA s 28)
· the perils insured against
· the voyage or period covered
· the sum insured and
· the name of the insurer + the insurer’s signature (MIA s 26)
Time vs. Voyage Policies
· A marine policy may be either:
· A voyage policy - if the policy uses the words “at and from” or “from” a particular place to another place
· A time policy - if the policy insures the subject matter for a period of time
· Duration of policy:
· Voyage policy comes to an end at the conclusion of the voyage
· Time policy comes to an end upon the expiry of the time specified
· Special rules for voyage policies:
· A voyage policy will not attach if ship sails from, or to, places different from those specified (MIA s 41)
· However, deviations or delays may be justified if authorized by any special term in the marine policy or other exceptional circumstance (MIA s 45)
Valued and Unvalued Policies
· A marine policy may be a valued or unvalued policy
· Valued policy – if it specifies the agreed value of the subject matter
· Unvalued policy – if it does not specify the agreed valued but instead provides a limit of the sum insured, it is an unvalued policy
· Total loss:
· In the event of a total loss under a valued policy, the amount of the indemnity is the agreed value
· In the event of a total loss under an unvalued policy, the amount of the indemnity is calculated pursuant to s 19 MIA
· In the case of a ship, the indemnity is the value of the ship at the time of the commencement of the risk plus the insurance charge
· In the case of cargo, the indemnity is the prime cost of the goods, plus the shipping and insurance expenses
“Floating Policies” – one which leaves the name of the ship or other particulars to be provided at a later time by declaration or endorsement
· Floating policies are frequently used by shippers who routinely ship cargo
· Floating policies avoid a shipper having to negotiate a new policy for every shipment
· Using a floating policy, the essential terms of the insurance contract are agreed in advance
· All of shippers’ goods will be covered by that policy provided shipper declares the goods as required by contract
· The shipper must declare all of the goods that are covered by the policy and their value
· Failure to properly declare will jeopardize the insurance coverage, although an omission or error made in good faith may be rectified even after a loss or the arrival of the goods
· If a declaration of value is not made until after a loss or arrival of the goods, the indemnity is calculated as though the policy was an unvalued policy (with a limit of the sum insured)
Interpretation of Insurance Contracts
· General rules of contractual interpretation apply to insurance policies:
· Intention of the parties: A court will consider the contract as a whole in searching for an interpretation that is consistent with, and promotes the intentions of, the parties
· Narrow construction of exceptions: Courts tend to broadly interpret coverage clauses and narrowly interpret exclusions
· Contra preferentum interpretation: If there is any ambiguity in the policy, such ambiguity is almost always resolved in favour of an interpretation that benefits the insured
Utmost Good Faith
· The standard of performance of a marine insurance contract is the utmost good faith and, if the utmost good faith is not observed by either party, the contract may be avoided (MIA s 20)
· Ex: parties – both insured and insurer – must act honestly and fully disclose to each other any material facts they are aware of – also must not mislead or withhold critical information from one another
· “utmost good faith” has been held not to constitute a fiduciary standard of performance but to include certain elements of fiduciary duty: Adams v. Confederation Life Insurance Company (1994), 18 Alta LR (3d) 324 (QB)
Disclosure
· Under MIA s 21, certain disclosure obligations must be observed:
· The insured is obligated to disclose to the insurer every material circumstance
· A circumstance or fact is material if it would affect either the premium or the decision to accept the risk
· The disclosure must be made before the contract is concluded
· Failure to properly disclose material facts entitles the insurer to avoid the contract and return the premium
Misrepresentations
· Under MIA s 22, the insured has certain obligations related to misrepresentation:
· A representation is material if it would affect either the premium or the decision to accept the risk
· Representations are not limited to questions of fact but can also relate to expectations or beliefs (although the latter are deemed to be true if made in good faith)
· A material misrepresentation entitles the insurer to avoid the contract
· The following are examples of material facts which might not be fully disclosed or could possibly be misrepresented in insurance coverage discussions:
· the age of the vessel
· that fact that the vessel was generally weak and did not have a certificate required under the Canada Shipping Act
· the unfavourable claims history of the insured
Insurable Interest
· MIA s 7 requires that the assured have an insurable interest in the subject matter of the marine insurance contract
· The requirement of an insurable interest prevents the contract from being a gaming or wagering contract
Perils
· MIA s 26 requires that the policy specify the perils insured against
· The definition of maritime perils in MIA s 2(1) lists the traditional perils covered by a marine insurance policy – these are the minimum perils one will usually find in a marine insurance policy:
· “perils consequent on or incidental to navigation, including perils of the seas, fire, war perils, acts of pirates or thieves, captures, seizures, restraints, detainments of princes and peoples, jettisons, barratry and all other perils of a like kind and, in respect of a marine policy, any peril designated by the policy”
· Many policies extend coverage to include additional perils
· Each policy must be carefully reviewed to determine which perils are covered and which are excluded
Peril Example: Jettisoning of Cargo
· Jettisoning of cargo – the practice of throwing/releasing cargo overboard to prevent damage to the vessel, usually during incidents of bad weather of marine distress
· In such situations, the rules dictate that the insured who loses in the vessel may seek recovery in proportion to the loss falling on that insured or, where the insured incurs a “general average sacrifice,” there may be recovered from the insurer the whole loss without having to enforce any right to contribution from among the cargoholders
· Jettisoning of cargo was a common practice – in an era of containerization, it’s rare
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· Mass killing of more than 130 enslaved African people by crew of the British slave ship Zong in November 1781
· As was common business practice, the Zong’s owners had taken out insurance on the lives of the enslaved Africans as cargo – according to the crew, when the ship ran low on drinking water following navigational mistakes, the crew threw enslaved Africans overboard
· After ship reached Jamaica, the Zong's owners made a claim to their insurers for the loss of the enslaved Africans
· When the insurers refused to pay, the resulting court cases (Gregson v Gilbert (1783) 3 Doug. KB 232) held that in some circumstances, the murder of enslaved Africans was legal and that insurers could be required to pay for those who had died
· The jury found for the slavers, but at a subsequent appeal hearing, the judges, led by Lord Mansfield, ruled against the slave-trading syndicate owners on the grounds that new evidence suggested that the captain and crew were at fault
Exclusions
· MIA s 53(2) enumerates perils that are expressly excluded from coverage by the Act (but may be included if the insurance policy otherwise provides):
· Any loss caused by willful misconduct of the insured
· Such conduct goes far beyond negligence or gross negligence – requires an element of intention
· Delay
· Ordinary wear and tear of the goods
· Vermin
· Loss or damage to machinery
Losses and the Measure of Indemnity
· MIA sets out certain provisions related to the designation of “losses” and the measurement of indemnity
· In the event of a loss, the insured has an obligation to mitigate: MIA s 80
· Where the interest is destroyed or so damaged so as to cease to be a thing of the kind insured, the MIA specifies the measure of indemnity: MIA s 67
· Various other MIA provisions address constructive total loss (MIA s 57), abandonment (ss 58-60), partial losses (of ships: MIA s 68; of goods: MIA s 70) and third-party liability (MIA s 73) and proportional liability (MIA s 75)
Prescription Periods and Notices
· Limitation periods applicable to marine insurance claims can vary to a certain extent
· MIA s 140 provides for a catch-all limitation period of three years for claims under Canadian maritime law
· The Federal Courts Act specifies that marine insurance claims fall within “Canadian maritime law” and so benefit from this catch-all provision
· Outside this class of claims, the applicable limitation period would be that applied by the relevant provincial legislation, normally two years for breach of contract claims
· However, it is important to remember that under s 22(5) of the Ontario Limitations Act, businesses can vary or exclude the limitation period
· Generally speaking, an insurance policy applicable to a business has a one-year limitation period
· However, the limitation period could be less than 1 year depending on the wording of the insurance policy
· Why is this variation important?
· Because, in many cases, there will be room to argue that although a vessel is involved, a claim is not, at its core, a maritime claim and that the shorter provincial limitation period applies
· Many disputes in the marine industry involve the delivery of goods and services for a marine venture, but they may not relate directly to the vessel
[bookmark: _Toc216382477]Operating Insurance – Export Development Canada (EDC) Contracts
· Operating abroad is subject to many perils and pitfalls
· For this reason, it is often useful to obtain various types of operating insurance
· In Canada, a common source of operating insurance is that provided by Export Development Canada (EDC), a Crown corporation created in 1944
· EDC provides a range of insurance services for exporters including insurance coverage
Why Obtain Operating Insurance?
· To free cash flow
· To meet financing requirements demanded by banks in order to extend credit
· To mitigate risks involved with international operations
Accounts Receivable Insurance
· EDC insurance is available to cover the commercial risks of nonpayment insolvency, default or repudiation (refusal to take delivery) of the contract
· Purchased by exporters to cover outstanding debts that are owed to them by buyers in foreign countries
· Other types of coverage offered are:
· War or revolution in the buyer’s country
· Cancellation of import or export permits
· The imposition of foreign exchange controls
· Companies which produce made-to-order goods may elect to purchase insurance to protect them against contract cancellation
· A Canadian exporter with EDC-type coverage may be able to demand less secure or longer payment terms, and therefore appear to be a more attractive business partner to a foreign buyer
· This is a way to protect Canadian companies in foreign markets where they have less experience 
Contract Frustration Insurance – single-contract insurance that protects a Canadian company for up to 90% of eligible losses resulting from a wide range of commercial and political risks – can include situations where:
· A foreign buyer declares bankruptcy, defaults on a payment or terminates a contract;
· A buyer is unable to convert or transfer currency to pay a Canadian seller
· Money is lost because of war or related disturbances, including acts of political terrorism;
· Export or import permits, licenses, approvals or authorizations are cancelled.
· EDC pays Canadian company upfront and then chases after the payments
· EDC Contract Frustration Insurance allows Canadian companies to pursue new customers, enter new markets, and bid on larger contracts – does this by:
· Providing Canadian exporters with the ability to offer more flexible payment terms;
· Helping companies access more working capital because they can assign the claim proceeds to their bank;
· Protecting cash flow and balance sheet by limiting losses related to certain export-related risks.
Contract Performance Bonds
· EDC can also extend contract performance bonds
· Performance bonds – buyers and contractors may ask for bonds to ensure that companies meet their obligations abroad, often take the form of letters of guarantee or standby letters of credit
· Buyers can demand bonds at almost any stage of the contract — and issuing bonds can be expensive and risky, since a Canadian financial institution will freeze a Canadian company’s operating line or ask for collateral equivalent to the amount of the bond
· A foreign client may call the bond even though a CDN company has done nothing wrong
· E.g. Widening the Panama Canal
· E.g. Eglinton Convention LRT
· EDC can offer Performance Security Guarantees (PSG) – offer an exporter’s Canadian financial institution a 100% guarantee against a call on an instrument issued (also serves as a collateral security for the financial institution)
· The potential for a call presents a risk because of (i) the possibility of a wrongful call or (ii) a call resulting from an event outside an exporter’s control
· If an exporter needs to post multiple bank instruments every year as evidence that it will perform the contract, EDC can also consider setting up a PSG bonding line. With a PSG in place, more working capital remains available to a Canadian exporter
· EDC will pursue a wrongful call on one of these guarantees
· Even if a Canadian company has not defaulted on its contractual obligations overseas, a foreign buyer can call a performance bond at any time, and the financial institution involved must pay the amount stipulated
· EDC’s Performance Security Insurance (PSI) can cover up to 95% of losses on a wrongful call or a call resulting from events outside a Canadian exporter’s control
· This is critical protection when a Canadian exporter has committed their working capital or operating line of credit against the bank instruments, which can sometimes be for as much as 25% of the project’s total value
· EDC can also offer reinsurance capacity in conjunction with a surety company for up to 85% of the value of performance bonds issued
Political Risk Insurance
· Unpredictable political events can occur suddenly in foreign countries
· Such events can have an adverse impact on foreign operations and can quickly destroy the value of an investment
· EDC also offers a standard Political Risk insurance policy which covers up to 90% of a breach of contract, creeping or outright expropriation, political violence, currency exchange and transfer of funds restrictions, repossession and sovereign default (see below)
· Political risk insurance can make a foreign venture more attractive by protecting against the political risks that may be of concern to bankers or business partners
· One of the attractive things about EDC Political Risk Insurance is that it can protect various forms of overseas business interests
· Direct investment through share ownership in a foreign subsidiary or joint venture;
· Loan made to a foreign subsidiary or joint venture;
· Equipment and other physical assets held overseas; and
· A range of other forms of assets or commitments
What sort of risk can be insured against? – following is a list of some of the coverage that EDC’s standard Political Risk policy contemplates:
· Breach of contract: if a state-owned entity or foreign government does not live up to its end of a contract and ultimately refuses to honour an arbitral award, a Canadian company would be exposed to “breach of contract” risk
· Creeping or outright expropriation: for no apparent reason or with no justification, foreign governments can seize, confiscate or otherwise expropriate foreign investments
· Can even adopt a series of measures that have the effect of expropriation
· In either case, the result is that a foreign investor can basically lose their overseas investment
· Political violence: political terrorism, war, civil strife or other forms of political violence can damage or destroy foreign assets or force a company to shut down its business operations for an extended period of time
· Conversion: during an economic crisis, foreign governments or central banks may decide to impose restrictions or prohibitions on the conversion of the local currency to hard currency
· Transfer: in times of crisis, foreign governments or their central bank may prevent hard currency from leaving the country
· Repossession: if a foreign government prevents a foreigner from repossessing or re-exporting physical assets brought into the country (e.g. machinery, equipment, rolling stock, an aircraft, etc.), then that person would be faced with repossession risk
· Non-payment by a government: foreign governments may refuse or be unable to make scheduled loan payments or honour a financial guarantee, exposing a foreigner to non-payment risk.
Export Credit Agencies: The International Dimension
· Export Development Canada (EDC) is simply one of several dozen export credit agencies (ECAs) worldwide which act as finance companies for private, domestic entities who conduct business abroad
· ECAs provide government-based loans, guarantees and insurance covering commercial + political risk
· Most industrialized nations have at least one ECA — usually a national, public or publicly-mandated agency that supports companies from their home country — and the international union for the export credit and investment insurance industry is the Berne Union (officially the International Union of Credit & Investment Insurers)
· The officially supported export credits provided by these agencies are distinct from private export credit financing (not discussed here)
· ECAs currently finance or underwrite about $430 billion of business activity abroad — about $55 billion of which goes toward project finance in developing countries — and provide $14 billion of insurance for new foreign direct investment
· ECAs have come under criticism because they can be regarded as a veiled form of subsidy
· Noam Chomsky: ECAs as “a type of welfare for large corporations”
· ECAs are also criticized for insuring companies against political actions which aim to protect workers’ rights, other human rights or the natural environment in the countries where the investment is being made
Politics and ECAs
· Much of the risk taken on by EDC is on behalf of a few large Canadian exporters (i.e. Bombardier) that effectively amount to an industrial policy to support certain industries in certain locations
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· Of growing importance today – services constitute a growing component of international contracting
· Might accompany goods (i.e. repair servicing) or may be independent of goods (e.g. diagnostic services)
· Involves unique considerations of qualification and quality
· Can involve offshore personnel and the need to consider their presence (e.g. TFW or Temporary Foreign Worker)
Ramifications of Foreign Service Delivery
· E.g. Air Canada aircraft servicing:
· In 1988, Air Canada, formerly a Crown Corporation, was privatized
· On privatization, Air Canada agreed to conduct maintenance of its aircraft at plants in Montreal, Mississauga and Winnipeg – had 4,000 aircraft machinists
· The maintenance commitments were included in legislation
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· In 2007, Air Canada spun off Aveos, an aircraft repair subsidiary, which opened aircraft maintenance facilities in low-cost U.S. jurisdictions and El Salvador
· Machinists with Air Canada were given an opportunity to remain with Air Canada, to transfer to Aveos, or be bought out
· Wage rates for machine specialists in Canada were between $1,700-5,500/mo, whereas in El Salvador wage rates are $350-1,200/mo
· Air Canada began flying some of its aircraft to El Salvador for servicing
· In 2009, the Quebec Government took Air Canada to federal court alleging that the airline was systematically breaching its commitment to service aircraft in Canada
· In April 2009, the Canadian component of Aveos went bankrupt, putting 2,600 former Air Canada employees out of work
· The reason for Aveos’ bankruptcy was a lack of business
· Air Canada maintained Aveos as a standalone business but shifted repair work elsewhere
· After Aveos closed, Air Canada gave American company AAR a five-year renewable contract to maintain its airplanes in a specially built facility in Duluth, Minn., that employs 350 workers
Air Canada & Rouge: The “War Within”?
· Air Canada as a “legacy” carrier – high cost and expensive unionized personnel
· Must compete with intensifying international competition (Emirates, etc.) and new upstart domestic airlines (Westjet, Porter, Canjet, etc.)
· Air Canada Rouge launched in 2012
· The carrier is a wholly owned subsidiary of Air Canada and is fully integrated into the Air Canada network – flights are sold with AC flight numbers but are listed as “operated by Air Canada Rouge”
· Rouge employees are newer and enjoy fewer benefits
· War within AC right now – the services provided by flight attendants are being gradually whittled down to a very low cost-base, so AC remains very profitable, but workers see their wages stagnate
· Companies are looking for “creative” ways to put a ceiling on people working in professional positions
· Air Canada now operates an ever-expanding Rouge network
· Q: Is Air Canada Rouge a way to “hollow out” Air Canada and a way for Air Canada to “squeeze” remaining Air Canada personnel?
NextStar Energy in Windsor and TFWs
· In 2021, NextStar Energy agreed to build a $6.5B battery plant in Windsor
· The plant’s building footprint will span 4.23 million square-feet – equivalent in size to approximately eight Rogers Centre stadiums in Toronto
· NextStar will produce leading edge lithium-ion battery cells and modules, representing approximately 40 per cent of Stellantis’ electric-vehicle production requirements in North America
· In late 2023, NextStar Energy faced major pushback over plans to use foreign workers
· The company said it would bring as many as 900 workers from South Korea to Windsor to help set up the battery plant, sparking backlash because of the extensive government subsidies the plant received
· Competitive pressures require the movement of foreign workers in certain instances
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· The foregoing examples reveal how, besides considerations of qualification and quality, provision of services can raise sensitive issues of regulation
· Q: To what extent should a country allow foreign workers to provide services? Is foreign provision the equivalent of domestic provision? Are there some services that should only be provided in person and domestically?
· E.g. Ontario and in-person medical visits:
· At the height of the COVID-19 pandemic, most non-emergency health-care services were shut down to prevent COVID-19 transmission
· At the height of the pandemic (April 2020), only 42% of visits for medical care were in person
· However, there are limits to what can be done virtually and the standard of medical care is often difficult to meet in a virtual-care environment
· By August 2023, the number of face-to-face medical visits in Ontario had climbed to 85%
· In some countries like the UAE, widespread use of foreign workers has entirely altered the demographic balance
· In 2019 non-citizen, migrant workers, account for 90% of the UAE’s workforce
What Is a Service?
· No single definition - some common dictionary definitions:
· “the action of helping or doing work for someone”; “a system supplying a public need such as transport, communications, or utilities such as electricity and water”
Services vs. Goods: Some Comparisons
· Q1: What are some attributes of services that make them different from goods?
· Services can’t be stored, so there needs to be a commercial presence
· There are more regulations about who can provide services (i.e. usually requires accreditation)
· Q2: What specific issues arise in the international provision of services to a much greater extent than in the international sale of goods? – contractual and logistical issues from the Class Note
The Nature of Services – what makes the provision of a service different from the provision of a good?
· Goods can be generated in any manner prior to export but in most cases are subject to regulation according to a “border model”
· Few goods are regulated today in terms of how/where they are provided (e.g. sales of alcohol) due to the liberalization of the economy
· Services may be regulated in terms of how they are generated and how they are provided
· Goods can be stored, whereas in many cases services cannot
· Hence, physical presence of service providers is often required
· Goods’ provision is not limited by who can provide them (with some exceptions), whereas in many instances services may only be provided by those who are professionally accredited
· Goods’ regulation is based on a border-oriented model, whereas services may be regulated at the border and the point of provision, meaning greater emphasis on “market access”
· Services are more regulated behind the border, and because of that, this triggers the question of “market access” – the extent to which service providers actually have access to the market
· “market access” = effective market penetration
Services: Performance and Quality
· Many concerns about the provision of services involve performance and quality
· Key issues are:
· Will service be performed? Will the service be provided at the level of quality called for in the contract?
· Therefore, there is often recourse to guarantees and standby letters of credit in service contracts
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· Essentially a financial contract between a bank, a bank's customer and a beneficiary
· Guarantees the beneficiary will be paid once the conditions of the letter of credit have been satisfied
· For a buyer, an L/C ensures that the buyer:
· only pays for goods after the supplier has provided evidence that they have been shipped
· allows the buyer to conserve cash flow
· provides instant credibility with a foreign seller since it allows the buyer to demonstrate creditworthiness
· For a seller, an L/C ensures that the seller:
· is protected in case the buyer fails to pay for goods that have already shipped since in such a case the financial institution will cover the amount outstanding
· is protected against legal risk (such as the buyer’s bankruptcy) since the seller are ensured payment as long as the credit’s conditions have been met
· Come in different types:
· Documentary L/C is the promise of payment when certain conditions are met and documents are compliant with those conditions
· Standby L/C is the promise of payment after conditions have not been fulfilled
Standby L/C
· An instrument like a classic documentary L/C arrangement except that:
· Whereas a documentary L/C is conditioned on the seller’s fulfillment of conditions spelled out in the L/C, standby L/C is conditioned on seller’s failure to fulfill its obligations under the contract to perform
· So long as the seller under a standby L/C fulfills their obligations to perform, there is no need to call on the standby
· Standby L/C is only triggered on the failure of the seller to perform their obligations
Q3: What is the difference between a standby L/C and a bank guarantee?
· The class note observes that there is a difference between standby L/Cs and common law guarantees:
· A standby L/C triggers payment on the presentation of specific documents showing default
· A common law guarantee requires proof of the fact of default – the requirements of which may vary 
· Lawyer usually proves a financial default by providing court with clear documentary evidence of the original debt and the borrower’s failure to meet the agreed-upon terms
· However, there is no difference between a standby and a bank guarantee in regards to their intended purpose – both premised on failure
· However, they may be governed by different rules and local laws
· A bank guarantee: a promise from a lending institution that ensures bank will step up if a debtor can't cover a debt
· is often used in real estate contracts and infrastructure projects (domestic scenarios), while letters of credit are primarily used in international transactions
· represents a more significant contractual obligation for banks than letters of credit do (i.e. they are granted more frequently)
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· The Panama Canal has been in need of widening to accommodate new, larger container vessels
· In 2009, the contract for widening the Canal was won by a Spanish-led consortium, Sacyr, with a bid of $5.25B This amount was much lower than its competitors.
· As a condition of its selection as prime contractor, Sacyr was required to put up €476 million in cash advances, letters of credit and guarantees to the project
· If Sacyr failed to complete the project, the cash advances, letters of credit and guarantees could be drawn upon by the Canal Authority to defray the cost of completing the work
· This was a way for the Canal Authority to defray the cost of finding another contractor
· There were many ongoing problems between Sacyr and the Canal Authority
· In particular, Sacyr blamed Panama for faulty geological information that triggered cost overruns
· Various setbacks, including strikes and disputes with the construction consortium over cost overruns, pushed the completion date back several times
· The expanded canal was finally opened in 2016
· Sacyr and “Too Big To Fail”:
· While Sacyr had to provide various standbys and guarantees to get the job, the Canal Authority was reluctant to trigger these instruments due to fear of prolonging the delays encountered
· Assembling a new consortium to finish the job would have taken time
Q4: What major problem is associated with standby letters of credit? What international standards have been devised to deal with the problem? How do they do so?
· Major problem with standby: threat of wrongful call (a demand made for payment by beneficiary when the contractor is not actually in default)
· What standards have been devised:
· URDG (drafted by ICC)
· Convention on Standbys – provide standby rules for the use of L/Cs to account for common and civil law
Standby L/Cs: The Threat of Wrongful Call
· A major issue in standby letters of credit is the threat of a wrongful call
· American Bell Int’l Inc v Islamic Republic of Iran (1979)
· Harris Corp v National Iranian Radio and Television (1982)
Timeline: The Iranian Revolution (1979)
· Iran’s government was headed by Shah Mohammed Pahlavi (1919-80) – the Shah’s government was pro-Western
· In the 1960-1970s, Iran’s oil wealth was used to fuel an economic boom – many Western companies benefited from sales to Iran
· In 1978-79, demonstrations broke out in Iran alleging political repression and human rights violations by the Shah’s regime
· In Dec. 1978, the Shah left Iran and later died in exile; in Jan. 1979, Ayatollah Khomeini returned from exile in France and became leader of the country
· Khomeini began to express anti-Western opinions – banks and other companies in Iran were nationalized
The Iran Hostage Crisis (1979-80)
· In Nov. 1979, the U.S. embassy in Tehran was stormed by Iranian militants
· 52 American diplomats were taken hostage and held for 444 days (until Jan. 20, 1981)
· Militants demanded the return of the Shah, who had gone to the U.S. for medical treatment, in exchange for the U.S. diplomats – new Iranian regime headed by Khomeini subsequently approved of the hostage-taking and imposed conditions on the hostages’ release
· In response, U.S. froze all Iranian assets in the U.S.
The Algiers Accord (1981)
· In Jan. 1981 U.S. and American negotiators concluded the Algiers Accord, which provided that:
· U.S. would not intervene in Iranian affairs
· A claims tribunal for outstanding U.S. and Iranian claims involving Iran
· Transfer of Iranian funds in the U.S. into an ‘escrow’ (holding) account used by the claims tribunal to pay for U.S. claims against Iranian and Iranian entities – minimum threshold in escrow was maintained at $1B
· The Iran-U.S. Claims Tribunal is still ongoing
· Has heard and distributed $2.5B to U.S. claimants, who faced expropriation of property and nationalization in Iran
· The two governments also filed claims against each other – vast majority of these inter-governmental claims were filed by Iran against the U.S. While some parts of those claims have been resolved, a number of major cases remain to be adjudicated at the Tribunal (the Tribunal is still in existence today)
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	Facts
	· Applicant (Bell) seeking preliminary injunction to stop Manufacturers from honouring the demand for payment to Bank Iranshahr (which had triggered the call on the standby L/C)
· Jan. 1979 – Imperial Government overthrown and replaced by Islamic Republic of Iran
· Bell ceased performance shortly thereafter, claiming contract had been breached and repudiated, and that it was owed substantial sums for services rendered
· July/Aug. 1979 – Islamic Republic of Iran demanded payment from Bank Iranshahr, which then sought reimbursement from Manufacturers under the standby L/C
· Bell subsequently sued the Islamic Republic of Iran, Bank Iranshahr and Manufacturers, and sought a preliminary injunction to stop Manufacturers from honouring the demand for payment
Q6: What was the underlying contract?
· In 1978, Bell, a subsidiary of AT&T, entered into a contract with the Imperial Government of Iran (Ministry of War) to provide communication equipment and consulting services for approximately $280 million
· The contract required the Imperial Government to make an initial $38.8 million down payment to Bell
· Crucially, the contract allowed the Iranian Government to demand the return of the unused portion of this down payment at any time, with or without cause
· To secure this right of return, Bell was required to establish two instruments that form the core of the dispute:
· An unconditional and irrevocable Letter of Guaranty from Bank Iranshahr (an Iranian bank) in favor of the Imperial Government
· A standby L/C from an American bank, Manufacturers Hanover Trust Company (“Manufacturers”), in favor of Bank Iranshahr
· This meant if Iran demanded the down payment, Bank Iranshahr would pay and then demand reimbursement from Manufacturers

	Issues
	· Issue: Did American Bell International, Inc. demonstrate a likelihood of irreparable injury and probable success on the merits (specifically by proving fraud in the transaction) sufficient to justify a preliminary injunction to stop the American bank (Manufacturers) from paying on the standby L/C? 

	Reasoning
	MacMahon (Dist. Judge)
Q7: What criteria did the Court identify must be satisfied in order for a preliminary injunction?
· Criteria:
· Irreparable injury to the applicant (Bell)
· Probable success on the merits (specifically fraud in the transaction) OR sufficiently serious questions going to the merit
· Probable success on the merits: What would Bell be likely to achieve in the injunction itself?
· Balance of hardships (would have to tip in favour of the applicant)
· Conforming demand
Q8: Why did the Court hold that Bell failed to demonstrate “irreparable harm”? What did the Court assert instead?
· The court reasoned that Bell failed to show irreparable injury because it had an adequate remedy at law — namely, an action for money damages against Manufacturers if payment was made in violation of the LOC's terms, or an action against Iran in U.S. courts under the Foreign Sovereign Immunities Act of 1976 (FSIA)
· Although the original contract specified Iranian law and courts for dispute resolution, the U.S. court did not find that Bell lacked an adequate remedy
· It was possible for Bell to sue the Iranian government under the FSIA
· The court found Bell did not provide sufficient evidence of fraud in the transaction
· While the new Iranian government may have breached or repudiated the underlying contract, the court held that mere breach or repudiation does not automatically constitute fraud necessary to enjoin payment on a L/C (autonomy principle)
· Court said you can divorce the underlying transaction from the obligation to pay because of the autonomy principle
· Court found that there was uncertainty about whether there was really fraud in the transaction, or if the new Iranian government was really making an “economic calculation” ⇒ court decided to give the Iranian govt the benefit of the doubt
· Court ruled these were sophisticated parties who had agreed to have this arrangement governed by Iranian law, and Bell was sophisticated enough to recognize the trade-off between risk and reward of working in Iran
· Therefore, Bell was still on the hook for this payment
· Hit that Bell ultimately took was really for the outstanding invoices that have to be paid
· And presumably, Bell was able to bring this to the U.S./Iran Claims Tribunal – Carmody doesn’t think Bell took a big hit in the end
Q9: Bell asserted “fraud in the transaction” to support its claim that the standby L/C should not be paid. Walk us through the court's reasoning on this point.
· An exception to the Independence Principle exists for “fraud in the transaction,” but the court emphasized that this standard is extremely high
· Bell's claims essentially boiled down to:
· The Iranian government breached and repudiated the underlying contract (by failing to approve invoices and renounce its obligations)
· The demand for payment on the standby L/C was therefore wrongful
· The court rejected this, reasoning that:
· Mere breach of contract is not fraud – for fraud to exist, there must be a showing of "evil intent" or unconscionable misconduct—a deliberate attempt to call the letter of credit while knowing full well that no performance had been tendered, essentially turning the L/C into an instrument of fraud
· The L/C was designed to cover this risk – Bell knowingly and voluntarily entered into a contract that gave the Iranian government the unconditional right to demand the return of the down payment
· standby L/C was intended to provide security against this exact risk, even if the demand was made arbitrarily or for political reasons following a revolution
· The bank was not party to the alleged fraud – fraud must relate to the demand on the L/C itself, not just the underlying dispute
· Bell failed to show that Bank Iranshahr's demand for payment was a fraudulent, willful misrepresentation of fact—it simply presented the required documents for a demand that the contract expressly permitted

	Holding
	Court ultimately denied Bell’s motion for a preliminary injunction


Q10: The facts seem compelling and in favor of Bell, yet the Court held otherwise. Why do you think that was the case?
· There could be a policy reason
· This case established a very high bar for proving “fraud in the transaction,” making it extremely difficult to obtain an injunction to stop a bank from paying on a Letter of Credit
· This provides assurance to banks and parties involved that these instruments will be honored, which is essential for international trade
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	Facts
	· In 1978, Harris Corporation contracted with NIRT to manufacture and deliver FM broadcast transmitters and provide related services for approximately $6.7 million
· Similar to the American Bell structure, the transaction involved an arrangement to secure an advance payment and performance:
· Bank Melli issued a performance guarantee in favor of NIRT, which could be drawn if Harris failed to perform
· Harris obtained a standby Letter of Credit (L/C) from its American bank, Continental Illinois National Bank and Trust Company (Continental Bank), in favor of Bank Melli, to reimburse Melli if it had to pay NIRT on the guarantee.
· Harris sued NIRT and Bank Melli, arguing that its non-performance was due to force majeure (type of clause dealing with some kind of “frustrating” event that makes performance impossible) and seeking a preliminary injunction to stop the payments, alleging that the demand for payment was fraudulent
· CoAs affirmed the preliminary injunction, preventing the payments from being made (stopping Continental from paying back Bank Melli)
· Bank Melli issued the performance guarantee; NIRT was the beneficiary of the guarantee
· If NIRT presented a written declaration that Harris had failed to comply with the contract, Bank Melli Iran was obligated to pay the amount of the guarantee to NIRT
· Bank Melli was to be paid on the standby letter of credit by Continental, who in turn was to be paid by Harris
· Harris delivered the vast majority of the equipment, but due to the political turmoil following the Iranian Revolution in February 1979, the final shipment of transmitters could not be delivered safely
Q16: What did Harris argue with respect to its “substantial likelihood of success on the merits” in this case?
· Harris argued that its failure to deliver the final shipment of transmitters was due to force majeure — specifically, the chaotic political and social conditions in Iran following the revolution in early 1979
· Furthermore, Harris contended that subsequent actions by the U.S. government, namely the Iranian Assets Control Regulations (effective November 1979), legally prohibited it from exporting the remaining goods, creating a second, independent ground for force majeure
· The contract itself contained a clause stating that NIRT must release the guarantee if the contract was terminated due to force majeure. Therefore, if Harris could prove force majeure, the contract term should have nullified NIRT's right to call the guarantee.
· Court said force majeure was not something that was going to play into its analysis
· What the court said, however, was that it investigated this allegation of fraud
Q17: What was Harris’ argument with respect to NIRT’s allegation of fraud?
· Harris contended that NIRT's demand for payment, under these circumstances, was wrongful and constituted “fraud in the transaction”
· Harris argued that Iran's demand was not a legitimate call on the guarantee but rather a bad-faith act to recoup money even though Harris's non-performance was either excused or directly caused by the beneficiary's own sovereign government
· Allowing NIRT to demand payment on the guarantee after its own government caused the non-performance was viewed as an unconscionable attempt to profit from its own wrongdoing. The court noted that the demand was made by one Iranian government entity upon another, suggesting it was an effort by Iran to collect funds on a fraudulent premise.
· There was the question of whether the fraud exception was broad or narrow ⇒ court said it was broad; fraud exception can cover a naked attempt to defraud the paying bank, but it can also extend to other subtle suggestions of fraud
· Here, there was a subtle suggestion of fraud by NIRT after substantial performance by Harris

	Ratio
	Q15: The Court set out four criteria that needed to be satisfied in order to issue a preliminary injunction. Were these any different from the criteria identified by the Court in American Bell?
· All four elements are needed – there are hints of the same elements from American Bell, but they are ordered differently
1. Substantial likelihood of success on the merits: That the moving party (Harris) has a substantial likelihood of prevailing on the ultimate issue at trial (i.e., proving fraud in the transaction or that its non-performance was excused by force majeure)
2. Irreparable harm: That the moving party will suffer irreparable injury if the injunction is not granted (i.e., that monetary damages would be an inadequate remedy)
3. Threatened injury: That the threatened injury to the moving party outweighs the harm the injunction may inflict on the non-moving party (NIRT/Bank Melli)
4. Public Interest: That granting the preliminary injunction will not disserve the public interest

	Reasoning
	James C Hill (Circuit Judge)
Q18: What did the Court find with respect to arguments concerning irreparable injury, the balance of harms and the public interest in this case?
· Court ultimately found in favour of Harris
· Court found that Harris did demonstrate irreparable injury:
· If the injunction was denied and the funds were paid to Bank Melli, Harris would have no effective means of recovery
· Given the political climate and the Iranian government's public repudiation of contracts with American companies, the Court found that requiring Harris to pursue a remedy in Iranian courts would be futile and pointless
· Court noted that Harris's ability to recover from Iranian assets in the United States, even under the Foreign Sovereign Immunities Act (FSIA), was highly uncertain and limited, especially after the seizure of Iranian assets by the U.S. government (which later led to the establishment of the Iran-U.S. Claims Tribunal)
· The Court found that the balance of harms tipped decidedly in favor of Harris
· If the injunction were denied, Harris would suffer the irreparable loss of the funds with no realistic prospect of recovering them from NIRT or Bank Melli
· If the injunction were granted, the harm to NIRT and Bank Melli was merely a temporary delay in receiving the money, which they were arguably seeking in bad faith anyway
· The court recognized that a temporary injunction simply prevented an irreversible loss to the American company, while the alternative would likely result in the Iranian government benefiting from a contract failure it had itself induced through revolution and regulation
· The Court found that the injunction did not disserve the public interest
· The public interest is generally served by preventing fraud in commercial transactions. By issuing the injunction, the court was taking a stand against the alleged attempt by a foreign sovereign to collect money on an unconscionable or fraudulent basis.
· Preservation of the status quo – in the face of a political revolution that nullified the possibility of legal redress, the injunction protected the interests of an American company that had substantially performed its contractual obligations

	Holding
	Requirements for preliminary injunctive relief not met. 


TAKEAWAYS FOR PUBLIC INTEREST POINT:
· There was a subtle suggestion of fraud
· Special protection for letters of credit was not out of the realm of expectation
· Good faith of payment was not undermined here
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Comparison: Injunctions in Canadian Law
· Injunctions are extraordinary remedies granted sparingly by the courts – however, due to their speed and flexibility, injunctions can be a powerful option if used appropriately
· There are different types of injunctive relief that can be sought:
· prohibitive injunctions (prevent another party undertaking or continuing certain conduct)
· mandatory injunctions (require a party to undertake or continue certain conduct)
· quia timet injunctions (injunctive relief sought prior to any actual harm occurring)
· temporary injunctions (interim, interlocutory or preliminary)
· final or permanent injunctions
· Mareva injunctions (“freezing orders” as an aid to enforcement)
· Anton Piller orders (“civil search warrants” to preserve evidence)
· Norwich orders (third party pre-action discovery mechanisms)
Preliminary Injunctions: Canada vs US Test
· Canadian test for a preliminary injunction – see RJR MacDonald Inc v Canada (AG), [1994, SCC]:
· 1. Applicant must demonstrate a strong prima facie case that it will succeed at trial
· 2. Applicant must demonstrate that irreparable harm will result if the relief is not granted; and 
· 3. Applicant must sow that the balance of convenience favours granting the injunction
· US test for preliminary injunction – see Harris Corp v NIRT (1982)
· 1. Substantial likelihood that the plaintiff will prevail on the merits
· 2. Substantial threat that the plaintiff will suffer irreparable injury if the injunction is not granted
· 3. Threatened injury to the plaintiff must outweigh the threatened harm that the injunction may cause to the defendant
· 4. Granting the injunction must not disservice the public interest
Solutions for Wrongful Call of a Standby L/C
· What can be done to protect against a wrongful call of a guarantee or standby letter of credit:
· Have the trigger conform to the ICC Uniform Rules for Demand Guarantees (URDG 758)
· URDG 758 will spell out standard conditions for guarantee arrangements and triggering call – helps to regularize call process
· Include recourse to arbitration for any triggering call 
· Specify the level of proof required to satisfy standards for the triggering call (e.g. have a neutral third party certify/confirm the call)
· Consider a requirement for counter-guarantees by the customer (e.g. in the form of a bond) so that the customer has an incentive not to call
· This counter-guarantee will make the customer on the hook for a wrongful call through the posting of a bond
Contractual Considerations re: Services
· A number of other issues become vitally important in service transactions that are rarely present in an international sale of goods:
· Acceptance of deliverables: When will the results of services provided will be accepted?
· Employment status: Will the service provider be a contractor or an employee?
· Legal status: Will the service provider or the client be responsible for work authorization and risk this may be denied? Spousal/family accompaniment?
· Confidentiality: What information the contractor will be required to retain for the client’s sole benefit?
· Client ownership of work product: What will the client retain out of the project?
· Licence to use contractor’s related rights?
· Fee schedule: At what point will payments be made, and who will be responsible for expenses?
· Tax and remittances: How will payment be effectuated, and what taxes will be paid out at source?
· Equipment: Who will provide the necessary equipment for the tasks defined in the contract?
Trade in Services
· Tradability of services is likely to increase owing to:
· Introduction of new transmission technologies (e.g. electronic banking, tele-health or tele-education services)
· The opening up in many countries of long-entrenched monopolies (e.g. voice telephony and postal services), and regulatory reforms in hitherto tightly regulated sectors such as transport
· Changing consumer preferences
· Creates a need for multilateral disciplines in services
The International Regulation of Services
· Regulation of services now comes under World Trade Organization Agreement
· The WTO Agreement’s subject-matter coverage is set out in three sub-annexes:
· WTO Agreement Annex 1A – trade in goods (GATT 1994)
· WTO Agreement Annex 1B – trade in services (GATS)
· WTO Agreement Annex 1C – trade-related aspects of intellectual property (TRIPs)
GATS: Coverage
· The GATS applies in principle to all service sectors, with two exceptions:
· GATS Art. I:3 excludes “services supplied in the exercise of governmental authority”
· Services that are supplied neither on a commercial basis nor in competition with other suppliers (social security schemes, health or education, provided in non-market conditions)
· Further, the Annex on Air Transport Services exempts from coverage measures affecting air traffic rights and services
· GATS coverage is more limited than GATT coverage due to “positive list” approach (i.e. countries must positively list their commitments)
· In the great majority of national service schedules, the order in which the sectors are listed corresponds to the WTO Secretariat classification which lists 12 broad sectors: 
· Business, Communication, Construction, Engineering, Distribution, Education, Environment, Financial, Health, Tourism and Travel, Recreation, Cultural, and Sporting, Transport, “Other”
GATS: Basic Disciplines
· Obligations contained in the GATS may be categorized into two broad groups: 
· General obligations, which apply directly and automatically to all members and services sectors:
· MFN (Most Favoured Nation)
· Transparency – publication of all measures of general application related to services
· Market Access - may be made subject to various types of enumerated limitations
· Ex: limitations may be imposed on the number of services suppliers, service operations or employees in the sector; the value of transactions; the legal form of the service supplier; or the participation of foreign capital
· Individual national commitments, concerning market access and national treatment in specifically designated sectors
GATS: Fear of Unintended Consequences
· Concern with unintended consequences keeps GATS commitments limited
· E.g. Suppose the Ontario government grants authority to an American institution to offer a university degree in Ontario:
· A Chinese institution subsequently applies for degree granting status but is rejected
· The institution met all of the same criteria for accreditation as the American university, but provincial officials said they had concerns about awarding degree granting status to the Chinese university, citing concerns about that country's human rights record and poor respect for student rights/academic freedom
· Would this decision violate GATS MFN rules?
Canada’s GATS Commitment on Foreign Legal Consultants (FLCs)
· Canada’s GATS commitments on FLCs is symptomatic of the limited scope of many GATS obligations
· There are certain limits on market access and national treatment:
· Commercial presence of an FLC must take the form of a sole proprietorship or partnership
· In some provinces, the lawyer must be a permanent resident (AB, PEI, ON) or a Canadian citizen (QC)
· Certain additional qualifications must be observed
· E.g. In BC and Sask, the person must be of good character, repute and “physically fit”
· To meet the above requirements effectively limits access significantly
· Most lawyers providing advice on Canadian law will be residents of Canada.
GATS: The Modes of Supply
· GATS distinguishes between four modes of supplying services:
· Cross-border trade
· Consumption abroad
· Commercial presence
· Presence of natural persons
· Countries’ commitments will often specify what the mode of supply permitted is
GATS: Mode 1 – Cross-Border Supply
· Cross-border supply is defined to cover services flows from the territory of one WTO member into the territory of another member (e.g. banking or architectural services transmitted via telecommunications or mail)
GATS: Mode 2 – Consumption Abroad
· Consumption abroad – situations where a service consumer (e.g. tourist or patient) moves into another WTO member's territory to obtain a service
GATS: Mode 3 – Commercial Presence
· Commercial presence implies that a service supplier of one WTO member establishes a territorial presence, including through ownership or lease of premises, in another WTO member's territory to provide a service (e.g. domestic subsidiaries of foreign banks, hotel chains, etc.)
GATS: Mode 4 – Presence of Natural Persons
· Presence of natural persons consists of persons of one WTO member entering the territory of another Member to supply a service (e.g. accountants, doctors or teachers). 
· GATS Annex on Movement of Natural Persons specifies, however, that Members remain free to operate measures regarding citizenship, residence or access to the employment market on a permanent basis
· Most WTO countries have limited the movement of natural persons under their GATS commitments to intra-corporate transferees – so far, impact of Mode 4 commitments has been limited
WTO Negotiations on Domestic Regulation Disciplines
· WTO members continue negotiations to ensure measures relating to qualification requirements and procedures, technical standards, and licensing requirements do not constitute unnecessary barriers to trade in services
· At the 11th WTO Ministerial Conference in 2017, the Joint Initiative on Services Domestic Regulation was established with the objective of developing disciplines to mitigate the unintended trade restrictive effects of measures relating to licensing requirements and procedures, qualification requirements and procedures, and technical standards
Temporary Foreign Workers (TFWs)
· The Temporary Foreign Worker Program (TFWP) allows Canadian employers to hire foreign nationals to fill temporary labour and skill shortages when qualified Canadians are not available
· Controversy due to the use of TFWs by major companies (e.g. Tim Hortons, Royal Bank)
· Some TFWs have launched human rights complaints, arguing that they are discriminated against because of their race, ancestry and place of origin
· In BC, unions allege that Filipino TFWs at Tim Hortons were denied overtime premiums, given less-desirable shifts and threatened with being returned home
Foreign Agricultural Workers
· Come to Canada primarily through gov TFW program, such as the Season Agricultural Worker Program (SAWP)
· SAWP was established in 1966 to address a labour shortage in Canadian agriculture, beginning with a partnership between Canada and Jamaica
· Program created because it was difficult to find enough local workers for seasonal farm jobs, which were often low-paying and physically demanding
· These workers are vital to Canadian agriculture, handling a significant portion of the labour-intensive tasks on farms and in greenhouses
· SAWP worker regulations are distinct and tied to their employer – when the workers have completed their jobs (i.e. in late fall), they return to their home countries
The CPTPP and Temporary Entry
· The CPTPP is an 11-member trade bloc spanning the Pacific that includes Canada
· The CPTPP was foreseen to be the kernel of a ‘WTO 2.0’ but in 2017 the U.S. withdrew
· The CPTPP improves specific commitments to grant entry for covered categories of business persons
· Coverage varies by country, but the commonly covered categories are business visitors, intra-company transferees, investors, and certain highly-skilled professionals
· So far, CPTPP commitments on Temporary Entry only appear to exceed Canada’s existing GATS Mode 4 thresholds incrementally:
· modest increases in professionals from a few countries
· streamlining of work authorization
· spousal accompaniment 
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· What is intellectual property? Why should companies be concerned about protecting it?
· Intangible proprietary information – “creations of the mind”
· Because IP protects valuable parts of a business (like name, logos, trade secrets, etc.) 
· Can help clients maintain a competitive advantage in the market
· Companies today possess both tangible and intangible assets – intangible assets are still property and belong to companies (valuable asset in a company’s inventory)
· The Class Note observes that there is “international acrimony over IP protection.” Why does such acrimony exist?
· Sometimes strict IP protection can be seen as problematic – some may argue that it harms public welfare 
· If big pharmaceutical companies have patents, other companies cannot reproduce their product at a more affordable price
· Some companies are better able to protect and command the IP they have – they can develop this property and collect rent in the form of licensing fees 
· Issue is that many of these major IP holders (particularly in the pharmaceutical and technology domain) hold a locked position that allows them to extract this rent and to prevent access for those who may need them (e.g., those who need HIV medication who can’t afford it)
· The Class Note identifies several different types of intellectual property. Identify two of these and their features. Give an example of each. 
· Patents – protects inventions or technological processes, granting exclusive rights against unauthorized use (e.g., pharmaceutical patent for a drug like Wegovy)
· Trademarks – protect distinctive signs or marks like names or logos (e.g., like Nike)
· Introduction to Intellectual Property
· IP traditionally takes 3 forms:
· Patent – a grant made by a government that confers upon the creator of an invention the sole right to make, use, and sell that invention for a set period of time 
· Trademark – a symbol which distinguishes owner’s goods or services
· Copyright – a set of exclusive rights to the expression of an idea or information
· Growth of knowledge economy worldwide has led to recognition of other forms of IP:
· Geographical indications (GIs) – “Champagne”, “Cheddar”, “Parma”
· Designation that can be affixed to a product that highlights its geographic connection to either a place or a process and a place
· Computer circuitry 
· Industrial design – certain new shapes, configurations, patterns
· Trade secrets – a formula or practice which is not generally known by which a business can obtain an economic advantage (aka “confidential information”)
· An enterprise’s assets can be divided into two categories:
· Tangible assets – including buildings, machinery, equipment, cash, and office supplies
· Intangible assets – that lack physical existence and are fruits of a company’s creative and innovative talents
· For many enterprises, intangible assets have become more valuable than their tangible assets and are key to their success – create a basis for enhancing the company’s value
· IP assets are:
· Legally protected – protection can be enforced in a court of law
· They can be independently identified, are transferrable, and have an economic lifespan
· Depending on the nature of intangible assets, different legal instruments are available by which to protect and ultimately benefit from using them 
· IP protection and management should be a key element of a business strategy
· The Rationale for IP Protection
· The original idea behind IP is to give private rights public protection 
· Bestow advantage on originator – advantage creates incentive to continually update and innovate
· IP rights are embodied in goods (or independent of them) and classically take a number of forms:
· Books, paintings and films can be copyrighted
· Inventions (involving novelty, utility, and an inventive step) can be patented
· Brand names and product logos can be registered as trademarks
· In many countries, governments give creators these rights as an incentive to produce ideas that will benefit society as a whole – they are a limited monopoly
· IP Protection: New Enclosure Movement?
· Robust IP protection recognized today as a kind of enclosure
· Recognition of IP involves recognition of a limited right to property in exchange for public benefit
· Some argue that heightened IP protection is a new kind of “enclosure” that impoverishes society by making it difficult to access the “public benefit” of IP, resulting in a new “Enclosure Movement”:
· “Enclosure” was the legal process in England during the 18th century of enclosing a small number of small landholdings to create one large farm
· Once enclosed, use of the land became restricted to the owner, and it ceased to be common land for communal use
· The process of enclosure created a landless working class that provided the labour required in the new industries developing in the north of England
· Stringent IP has also been shown to promote economic “gridlock”, effectively preventing use of IP for innovation by others: Peter Heller, The Gridlock Economy (2008)
· Argument that today, IP is creating a similar sort of marginalization
· Some argue that it creates a situation where major corporate interests hold the key to the main components of innovation in the future
· These concerns underline the need for “balance” in the level of IP protection
· Martin Shkreli – American financial criminal and businessman
· Sept. 2015 – widely criticized when a company he headed – Turing Pharma – obtained the manufacturing license for antiparasitic drug Daraprim and raised its price by 5,455% (from US $13.50 to $750 per pill)
· A few days later, Shkreli announced he planned to lower the price by an unspecified amount “in response to the anger that was felt by people”
· But in late Nov. 2015, Turing Pharma reversed course and said it would not lower the price
· Proposed price increase was criticized by US presidential candidates and was pointed to as evidence of abuses that occur due to stringent IP protection
· “Red” (Taylor’s Version)
· An example of reaction against stringent IP protection is in relation to the phenomenon of “wraparound contracts” in the global music industry
· Wraparound contract – a recording contract enabling a recording company to sign and exploit an artist’s performance in a sound recording in perpetuity, in return for royalty
· Major companies that invest in upcoming stars 
· Often undertaken at the outset of an artist’s career for a nominal royalty, they are regarded as exploitative if the artist eventually makes it big
· Taylor Swift is an example of one artist who has reacted against her original wraparound contract by re-recording some of her original tracks in slightly altered form to gain greater revenue
· IP Rights in Historic Perspective
· In the UK, patents have been generated since the 16th century
· First IP treaties date from the late 19th century, for example:
· Paris Convention (1883) – patents
· Berne Convention (1886) – copyright
· Rome Convention (1961) – copyright protection for audio or video
· However, these treaties only offered national treatment
· Ex. Paris Convention Arts. 2-3
· National treatment – regarding the protection of industrial property, each country party to the Paris Convention must grant the same protection to nationals of the other member countries as it grants to its own nationals
· National treatment standard is deficient – only provides for the IP protection of patents according to the standard of national treatment
· Weakness of a national treatment standard of protection is evident – if national protection of IP is poor, then a country can rest on this standard and essentially do nothing
· National treatment system prevailed for around 100 years – in the 1950s, it became recognized that the national treatment system wouldn’t work internationally because it gave the ability to undermine such protection
· To foster innovation, it was recognized that IP must be protected and that developing countries “up their game” in protecting IP 
· Updating IP Protection
· As US, Japan and other developed countries began to offshore production of steel, automobiles and other heavy industries in the 1960s, negotiators looked for other subjects that could be made part of trade agreements and that could attract industries that would champion trade negotiations
· National treatment standards under existing IP treaties did little to stem the loss of IP being experienced by major IP companies, notably in pharmaceuticals, software, and electronics
· If standard of national treatment was low, it offered little real protection
· Companies argued that stronger IP protection was necessary to:
· Incentivize innovation; promote foreign investment by IP companies in developing economies
· Updating IP Protection: the WTO TRIPs Agreement 
· WTO Agreement has a standard of “Most Favoured Nation” (MFN) protection 
· Has minimum thresholds – minimum standards that all countries have to abide by
· If a country fails to maintain these standards, they can be subject to trade sanctions by their trade partners
· The WTO Agreement was concluded in 1994 to succeed GATT 1947 – WTO Agreement has 4 annexes:
· Annex 1 – 
· 1A Trade in Goods (GATT 1994)
· 1B Trade in Services (GATS)
· 1C Trade-related Aspects of Intellectual Property (TRIPs) (see below)
· Annex 2 – Dispute Settlement Understanding
· Annex 3 – Trade Policy Review Mechanism
· Annex 4 – Plurilateral Trade Agreements 
· Civil Aircraft
· Government Procurement
· TRIPs has 3 principle elements:
· Minimum standards (“floors”) for IP protection in 7 areas
· Ex. For patents – at least 20 years of protection
· Enforcement: domestic procedures, remedies for the enforcement of IP rights
· Dispute settlement and possibility of countermeasures for failure to protect IP rights
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· What is an IP license? What function does it serve? The Class Note observes that “Licensing is frequently viewed as an intermediate approach to foreign operations.” Why is this?
· Licensing – written permission allowing another party to use their IP in specified ways
· For IBT, it can enable foreign sales without direct investments abroad
· Can avoid high cost or on the ground risk of operating in that country
· License as permission
· A license is simply permission – normally granted subject to the license-holder (licensee) fulfilling certain conditions
· If you don’t observe rules of the license, it can be revoked – requires licensee to fulfill certain conditions
· Licensing and Secrecy
· Why is there enhanced concern with secrecy in the international sale of IP?
· Trade secrets can lose their value once disclosed 
· In an international transaction, there is risk since different countries have different laws and attitudes towards confidentiality – might be early sharing of sensitive information
· Secrecy is inherent to IP – there is a lot of corporate transfer and therefore the possibility of theft
· In many instances, a company will want to keep its IP secrets in order to continue to enforce their rights – might be inherent to IP protection
· Common points to be considered in drafting an international licensing agreement (2 identified)
· Definitions, licensed rights, exclusive license, sublicenses, technical assistance, service fees, etc.
· Clearly defined terms – ensuring there is a mutual understanding of terms like product, territory, etc., to avoid disputes later
· Grant of rights – core of the agreement (what is being granted in terms of the permission)
· Clause explains what the licensor is giving the licensee permission to do and should specify things including the geographic area, if they can sub-license, etc.
· Why is a ‘minimum performance’ clause important? How would you draft one and what would you suggest would assist in determining ‘minimum performance’?
· Minimum performance – ensures the licensee actually uses and promotes the licensors interests
· They could just hold the license without doing anything with the IP – could 
· Might state the specific target they might need to meet (how many sales per year?)
· In order to determine what the minimum performance should be, you can look to market research or establish benchmarks from existing operations as a franchisor
· Need to look at the market you operate within
· Need to understand what is possible as minimum performance – need a licensee that will maximize the value for the company and for the royalties
· Might need to get a consulting company or look at past operations 
· What does the Class Note suggest with respect to currency of payment and provision for exchange controls in licensing arrangements?
· Licensing agreements should clearly state which currency is used for payment and royalties
· Agreement should also protect the licensor if the licensee’s country has currency controls – where governments regulate how money is moved and controlled in a country
· Must establish the currency of payment and ensure it is convertible or exportable 
· May need to import things for your operation as well
· What about reporting and auditing in IP licensing? Is there anything additional that you think the reporting and auditing of IP licensing should involve? 
· Ensuring that the licensee is correctly tracking sales and paying royalties
· Clear documentation of how royalties are calculated, updates and improvements for tech used
· Franchisor has to have a fairly tight and close relationship with the franchisee and the franchisee will probably be required to use software to constantly update the franchisor on what sales are like, if goals have been met
· Also to give the franchisor a fairly detailed accounting of the operation
· Franchisor will be in a very powerful position vis-à-vis the franchisee 
· Franchisor may decide they no longer need the franchisee
· May want increased transparency and good faith in the relationship between the franchisee and franchisor (might approach a fiduciary relationship)
· Franchisor has to respect the rights of the franchisee – protected by legislation in Ontario and Alberta 
· The Class Note makes references to ‘feedback licenses’. What are these and how do they operate? What about Most Favoured Licencee provisions. How do they operate?
· Feedback licenses – agreements where the licensee must give the licensor rights to any modifications or developments using the IP (“Desi Mac” – veggie burger from McDonalds India now sold in Canada)
· Most Favoured Licensee (MFL) – requires that any new licensee is treated as well as the best-existing licensee
[bookmark: _Toc216382488]Forms of IP and their Protection in Canadian Law
· Patents – 3 classic requirements for a patent:
· 1. Novelty – something new
· 2. Utility – something useful
· 3. An inventive step/non-obviousness 
· Not all subjects are patentable (e.g., higher life forms)
· In Canada, the patent term is 20 years from date of filing
· This is the minimum patent protection now mandated under TRIPs
· Trademarks – protections may be statutory or common law
· The right to protection of a trademark comes from use of the mark or making it known in Canada
· Use/knowledge of a trademark is a question of fact
· In Canada, trademark protection extends for 15 years and is renewable indefinitely – minimum term of trademark protection under TRIPs is 7 years
· Has been complemented recently by growth of geographic indications (GIs), protected by virtue of TRIPs Arts. 22-24
· Recent protection has stimulated the growth of new GIs (“Niagara Ice Wine”, “Lake Erie North Shore”)
· Copyright – originates in original works, such as those arising from literature, drama, music, and art
· Copyright is automatic upon creation – also extends to related works of performance, sound recordings, communication signals, and architectural design
· In Canada, the copyright terms is life of the author plus 70 years – minimum term available under TRIPs is 20 years from date of filing
· Canada extended its term of copyright protection in January 2023
· By extending the term of copyright protection from 50 to 70 years, Canada fell in line with many of its major trading partners including the US, UK, Japan, and EU
· The Copyright Board of Canada establishes royalties to be paid for use of copyright and owed to collective administration societies like Access Copyright and Canadian Private Copying Collective
· Copyright Board of Canada manages copyright administration for certain users, producers, and creators of copyrights
· Use of copyright in public spaces (like public libraries)
· The Class Note makes reference to the fact that special provisions are required for patent and trademark licenses. Identify and discuss two of these.
· Prosecution and policing of infringement (patent licensing) – licenses typically allow licensors to prosecute any infringement and must be disclosed to the licensee
· If someone is infringing on your trademark, you don’t want people to be confused about a knock-off version of your brand 
· Prosecution is the way you notify the world that it is your property and not anyone else’s
· Maintenance for registration and renewal for trademarks – trademarks need to be renewed to stay valid
· License might stipulate who keeps up with this registration and who pays the fees
· Are there any options suggested in the Class Note that IP licensors can engage in to minimize the risks inherent in IP licensing? 
· Marketing a second generation of products abroad (marketing 2nd generation)
· Companies release an updated version of a product in foreign markets to stay ahead of IP theft
· Second generation is like a downgrade from the first generation to prevent people from stealing good ideas using the best software for example
· This might confuse customers or reveal valuable information to competitors
· Constant updating
· Companies (especially in software) should constantly be updating their product to stay ahead of competitors – your product would be cutting edge
· Not entirely cost effective and can be time consuming
· Branded vs. Generic Drugs
· Possibility of competitive leap-frogging is not theoretical 
· Requires a lot of investment of time and resources to generate new and innovative products 
· Patent protection only lasts for 20 years from the date of filing (date of approval might not come until year 14)
· Problematic because you only have 6 years to recoup your cost (even though you spent 14 years on development)
· Evergreening a patent – companies engage in various techniques to extend patent protection
· By means of data protection, patent protection, slightly tweaking your product to extend the patent
· There may be +8 years extension available for a patent to continue testing
· Prevents competitors from using your developments
· When a pharmaceutical company first markets a drug, it is usually under a patent that, until it expires, the company can use to exclude competitors
· Pharmaceutical companies that develop new drugs generally only invest in drug candidates with strong patent protection as a strategy to recoup their costs of drug development and to make profit
· The average cost to a brand-name company of discovering, testing, and obtaining regulatory approval for a new drug was estimated to be US $2.6 billion in 2014
· Drug companies that bring new products have several product line extension strategies used to extend their exclusivity, labeled “evergreening” by critics, but at some point patent protection diminishes
· Generic drugs are usually sold for significantly lower prices than their branded equivalents and at lower profit margins
· One reason is that competition increases among producers when a drug is no longer protected by patents – generic companies incur fewer costs in creating generic drugs (only cost of manufacturing, without costs of drug discovery and development) and are therefore able to maintain profitability at a lower price
· India is a leading country in the world’s generic drug market, exporting US $20.0 billion worth of drugs in the 2019-2020 (April-March) year
· A need for continuous innovation – companies need to find a sweet spot between making profit and investing profit in their operations to ensure they can continue to operate in the future and expand market shares
· The Class Note also adverts to a corporate IP safeguarding strategy. What steps does such a strategy involve?
· IP safeguarding strategy is an overarching plan where you can protect and monitor your IP strategy – steps include:
· Identify your IP  – knowing what needs protection and communicating that across departments
· Prioritizing your assets – if you can’t protect all of your IP at once, create a plan on what to protect first
· Label your information – label confidential information as such
· Safeguarding IP through who has access to confidential information 
· Safeguard the existing IP structure
· Employee awareness and training 
· Constantly update and adapt the protection
· IP Audit
· May need to take an IP audit of your client or division in your company
· To ensure that your client’s IP portfolio is protected:
· Take an inventory of your client’s IP portfolio
· Generate master lists of domestic and international IP
· Figure out what IP should be kept and what should be sold or licensed
· Determine if you have any “Rembrandts in your attic”
· Do you have any really valuable IP you can sell?
· What are the gaps in protection? – where are the weak spots? (cybersecurity maybe?)
· Establish a corporate policy for addressing IP issues:
· Patent, trademark and copyright guidelines; invention disclosure form; confidentiality policy
[bookmark: _Toc216382489]Sellers & Durkin’s article, “Eternal Sunshine of the Spotless IP Portfolio”
· In Sellers & Durkin’s article, “Eternal Sunshine of the Spotless IP Portfolio” the authors suggest some key ways of protecting a company’s intellectual property. What are these?
· Comprehensive IP audits
· Registering IP assets where appropriate
· Monitor competitor’s IP assets so you are aware of what is going on in the market
· As an employer, you may need to sign agreements with employees who are innovating with your assets to ensure benefits return to the company
· Sellers & Durkin Mention that “an effective corporate intellectual property program is a two-way street [see p. 8] What exactly do they mean?
· Potentially protect the company from infringing on IP through their operations but also to ensure other companies don’t infringe on the company’s IP
· Where you are working for or representing a major company, their work may extend into domains that might infringe on the IP of other companies
· Need to be proactive about trying to head-off patent infringement litigation
· Also need to try to protect your own patents and ensure there is no infringement on them
· Constant two-way battle
· What do Sellers & Durkin suggest may be “holes” in a corporate IP portfolio? Why do these “holes” arise? [hint: see mid-p. 9]
· Gaps where IP isn’t fully protected, often because the company was expanded too quickly or forgot to renew trademarks or create new ones
· Ex: when Starbucks started selling ice cream in addition to coffee – likely using a class of trademarks used for coffee and not for ice cream
· Had to go back and register a trademark for frozen treats as well as maintain their trademark for coffee
· At p. 10 Sellers & Durkin suggest that companies should establish an intellectual property committee tasked with administering a company IP policy. What do they mean? Is this realistic?
· Might be difficult if there is a cross-development group in a company that determines risk, does administrative work for confidentiality and marketing, etc. 
· While it might be realistic for a large company with lots of resources, it might be more difficult for a smaller company 
· Start-ups need to get a good IP lawyer to point these things out to you 
· Setting up an IP committee is an onerous task for small and mid-sized companies – resource-intensive
· At p. 11 Sellers & Durkin mention that licensors should carefully control the use of intellectual property by third parties. How should they do so? In particular, what should licensors be concerned about protecting [hint: see mid-p. 11].
· Vet their licensees carefully and include protections for enforcement rights, quality control issues, etc.
· Ensure the licensee will maintain company standards
· Licensor retains the right to prosecute any sort of infringement 
· At the bottom of p. 11-top p. 12 Sellers & Durkin also mentioned a special concern that arises in the context of consulting and/or joint development projects. What are these?
· Companies should control any proprietary third-party information that enters the organization to prevent appropriation
· Byproduct of identifying your IP is to identify third-party IP and then trace it back to you to prevent claims of theft or infringement 
· Many companies only accept ideas that have existing patent applications
· Sellers & Durkin mention the fact that IP “is both an offensive and a defensive tool” (see p. 13). What do they mean?
· Companies should use IP to secure their exclusive rights and to strengthen their own position but also to protect themselves against theft and infringement
· Can increase leverage and create more assets
· Companies should also create mechanisms to limit exposure to claims and to prevent infringement of others
· Defensive – identifying intellectual property and protecting it
· Offensive – protecting companies from further action against themselves in the future
· Given your experience in intellectual property protection to date, is there anything else that you would recommend companies engage in when they license intellectual property?
· AI – if your product uses AI to train AI models or has AI components, who owns inputs and outputs?
· Who has the ability to sub-license? – lots of grey area and uncertainty
[bookmark: _Toc216382490]Business Form
· Business form – necessary consideration in an IBT; a company that is manufacturing and exporting product will probably be challenged by developments abroad and will want to think about operations in a foreign country 
· One step beyond exporting is actual presence in a foreign market – doing business aboard can take place in one of several forms – each form has different legal consequences
· Forms:
· Agency
· Distributorship
· Licensing – manufacture at home and export abroad under a license 
· Licensee will sell your product in the foreign country
· Franchising
· Strategic alliance
· Common themes:
· Different rights and obligations; operation of foreign v. Canadian law; competition law considerations
[bookmark: _Toc216382491]Agency
· Agency – involves appointment of an agent abroad who could previously be a licensee 
· Someone who knows the domestic market in the foreign jurisdiction and may be familiar with the ways in which the product could be sourced in a foreign country
· Advantages:
· More direct, committed and indigenous marketing
· Local sourcing
· Service in country of sale – servicing your product in a foreign country
· Local influence
· Characteristics of an agency relationship:
· Legal consequence – principal and agent are considered legally as one
· Risk remains with the principal, who retains ownership
· Sales on a commission basis – agent gets a commission (small percentage) off each sale
· Agent will take orders to be fulfilled by principal
· Agent may/may not be responsible for warehousing and distribution
· No technology transfer from principal to agent
· Some aspects of the relationship
· Termination – agency is automatically terminated on death, dissolution or bankruptcy of the principal (notice should be given to third parties) (in most common law systems)
· Utmost good faith – agency relationships are contracts characterized by utmost good faith (uberimmae fidae) (fiduciary standard), meaning that:
· Because principal-agent are legally considered to be one, they must keep each other fully informed (disclosure)
· Principal’s interest is dominant and overrides agent’s interest, but agent’s minority position means that they must be protected from unfair dealing by principal
· Duties in an Agency Relationship
· Duties of principal:
· Pay agent reasonable fee (commission)
· Indemnify agent for any reasonable expenses or losses that take place (parties are acting as one)
· Duties of agent:
· Obey the principal and place principal’s interests first
· Keep business information confidential
· Maintain constant communication with principal
· Maintain principal’s standards
· Account for principal’s property in possession of agency
· EU Directive 2086/1986 attempted to protect agents in EU by establishing i) economic conditions “alarm”, ii) commissions on direct and indirect business, iii) commissions payable on all sales within agent’s territory
· ICC Model Commercial Agency Contract can help to outline duties of parties
· Actual vs. Apparent authority – chief legal distinction
· Agent has authority to act on behalf of principal – authority may be:
· Actual authority – authority formally granted according to the legal relationship
· Virtue of the agency agreement concluded with the principal
· Apparent authority – authority that agent assumes by virtue of representations to third parties, often by conduct (Freeman & Lockyer v Buckhurst)
· Key issues in apparent authority is:
· Apparent authority = actual authority?
· What standard is apparent authority assessed by? (objective vs subjective)
	[bookmark: _Toc216382492]Freeman and Lockyer v Buckhurst, [1964] 2 QB 480 (CA)  four conditions for a finding of apparent authority at common law

	Facts
	· Freeman and Lockyer were architects – Buckhurst was involved in building a suburban housing estate
· Freeman and Lockyer sued Buckhurst Park Ltd and its director for unpaid fees relating to architectural work contracted by the company
· Buckhurst’s articles of incorporation required four directors to approve the undertaking of contracts
· Kapoor acted alone on behalf of Buckhurst engaging the architects

	Issues
	· Whether or not this action by Kapoor was something the corporation had ratified

	Ratio
	· The CoA held that there are four conditions for a finding of apparent authority:
· The agent had authority to enter contracts of a different but similar kind
· The person granting that authority itself had authority 
· the contracting party was induced by these representations to enter the agreement 
· the company had the capacity to act

	Reasoning
	Lord Denning
· The Court held that the company’s behaviour satisfactorily ‘represented’ to Freeman and Lockyer that Kapoor had apparent authority – company was held liable
· Kapoor was able to enter into contracts on behalf of the company
· Buckhurst granted this authority to Kapoor to enter contracts regarding housing estates
· Buckhurst was in power to act in the way they did
· Kapoor acted according to his apparent authority and reflected the company he acted for as he was an agent

	Holding
	Company was liable.


· Del Credere Agency
· Del Credere Agency – arrangement where the agent takes on more of the risk by essentially guaranteeing the customers payments to the principal that takes place 
· Needs to be considered within the payment of the agent by the principal
· In most agency situations, the customer will pay the principal directly – consequently, the risk of customer’s default remains with the principal
· To lessen risk, a “del credere” agency may be arranged with an agent whereby the agent guarantees customer’s payment to principal – this guarantee is valuable
· Del credere agency leverages agent’s presence in market and knowledge of customer as a credit risk
· A del credere agency arrangement increases the duties of agent and will be reflected in agent’s commission structure
[bookmark: _Toc216382493]Distributorship
· In distributorship, distributor usually purchases goods for resale in a foreign market – the distributor therefore assumes economic risk
· Rights of a distributor:
· Sub-distribution
· Technology transfer (use of brand names, know-how, licensing and trademarks)
· Selection of customers, determination of prices, sales expenses and control over operations
· Canadian competition law may be relevant to a distributorship arrangement because it prohibits:
· Price discrimination
· Resale price maintenance
· Predatory pricing
· Conspiracy
· Bid-rigging
[bookmark: _Toc216382494]Licensing = permission
· Advantages of licensing:
· Allows a manufacturer to enter into another market by sharing or off-loading risk
· Innovator may focus on what they do best
· Disadvantages of licensing:
· May hasten loss of control (hence the need to constantly update)
· Royalty arrangement needs to be tailored to specific markets
· Competition law considerations
[bookmark: _Toc216382495]Franchising
· Franchising is a form of licensing in which franchisor grants right to use a trademark, logo or business method, in connection with undertaking by franchisee to conduct business in a prescribed manner
· Franchisee will own the business and take the risk
· Franchisor will supervise and control franchisee’s use of license(s)
· Because of significant investment by franchisee, there is a need for protective clauses
· Ontario and Alberta have franchising legislation that aims to:
· Protect franchisee through pre-franchise disclosure
· Impose duties of fair dealing on the parties
· Limits extent of franchisee guarantees to franchisors (Alberta)
· Federal Competition Act prohibits price fixing, or the imposition of fixed prices in third-party transactions
· EU franchising (Pronuptia de Paris) and EC “block exemption”
[bookmark: _Toc216382496]Strategic Alliances – umbrella phrase for different business forms that may have different legal consequences
· Cross-licensing – exchange of licenses
· Ex: in Jan. 2008 Microsoft and JVC entered into a cross-licensing agreement 
· Advantage: each party was able to design products covered by each other’s patents without provoking patent infringement lawsuits
· Joint Marketing – joint advertising, distribution and sales
· Ex. Apple Inc. and Nike have formed a long-term partnership to jointly develop and sell “Nike+iPod” products – the “Nike + iPod Sport Kit” links Nike+ products with the Apple iPod nano
· In 2007, LG Electronics teamed up with Prada to market a Prada branded phone (“Prada phone by LG”)
· Characteristics:
· Both parties invest in commercialization of a product
· Joint marketing differs from a joint venture in that it deals with commercialization and marketing dollars, rather than equity
· Prominence of each logo generally is relative to its use as a primary or secondary contributor
· Joint marketing differs from third-party relationships because both brands are present on the product itself
· Joint product development– joint development of new products or services
· Ex: in 2001, Renault and Nissan announced co-development of a C-platform for automobile manufacturing 
· Allowed Renault and Nissan to subsequently develop different vehicles (Renault – Megane, Nissan – Almera and Primera) from a common vehicle framework
· Characteristics:
· Allows manufacturers to develop new products at reduced cost
· Can allow for sharing of research, staff, production, IP
· Alliance/business networks – companies combine their products or services to provide the combination publicly
· Ex: Air Canada’s Star Alliance, founded in 1997, now involves 26 member airlines
· Allows participating airlines to:
· Tap into airline hubs (Air Canada in Frankfurt)
· Co-location (sales offices, airport desks, etc.)
· Coordination of premium memberships, flight rewards, etc.
· Characteristics
· An agreement between businesses that reduces costs and improves service
· Sharing of resources between alliance members
· In some instances, serve as a prelude to merger
· Joint venture – creates a new entity in which participants take a share (equity v unincorporated JV, limited partnership)
· in 2012 Microsoft and General Electric (GE) created a joint venture called ‘Caradigm’ aimed at using data to improve healthcare quality and patient experience.
· the venture was premised on bringing together Microsoft’s strengths in creating large-scale data platforms with GE’s experience in developing healthcare applications. This joinder was to form an offspring company that would be able to act more nimbly than either parent.
· Caradigm was formed as a 50/50 joint venture with 750 employees. 
· in 2016 Caradigm products were being used by more than 1,500 hospitals around the world. 
· at that point GE bought Microsoft’s stake and owned it fully until the venture was acquired by cancer informatics and digital pathology workflow solution provider, Inspirata.
· Common issues in joint ventures:
· there are a number of sensitive issues that must be resolved in structuring a joint venture:
· who will have the ‘Golden Share’ (i.e. a 51% interest)?
· control of IP rights and licencing?
· capital and distribution of earnings?
· deadlock?
· arbitration?
· Consortium – several business partners combine for the purpose of completing one large project
Questions helpful for final
· Q1: why is a distributor often not a true 'agent’?
· Agent represents the principal and usually submits orders without setting prices or selecting customers
· Distributor usually acts on their own basis independently
· Takes financial risk
· Usually determine their own selling price
· Operate (generally speaking) with greater freedom than an agent would
· Distributor is not an agent
· Q2: What are the three most common ways an agency is terminated?
· Automatically terminated on the death, bankruptcy, or dissolution of the principal
· Also can be terminated by means of statute where the agency involves some sort of destruction of the subject matter or illegality
· Third party notice must be given
· Q3: in what important way does an agency agreement differ from an ordinary commercial contract (under the common law)?
· Utmost good faith obligation – agent must always act in the best interest of the principal, avoid conflict of interests, etc.
· Elevated duty
· Involves a fiduciary level of responsibility vs. a classic commercial contract which involves only good faith
· Q4: under the common law, what are the duties of a principal? An agent?
· Principal has to pay the agent a reasonable fee or fee agreed upon and indemnify any expenses incurred
· Agent obligations listed under description of agency (slide 34?)
· Q5: what additional factors are relevant in negotiating an agency agreement in the EU? In other civil law countries?
· Provisions in a number of countries that grant the agent indemnity if the contract expires or other reasons as provided by the contract
· Some countries make no legal requirement for compulsory payment of the agent upon termination of the agreement 
· Agents are given a sort of proprietary interest in what they generate
[bookmark: _Toc216382497]International Investment Law (November 20th)
· The concept of investment
· Derived from a notion of property – that something belongs to somebody and they want to take care of it and protect it
· The idea of investment and international investment law is tied to notions of property
· in classic liberal economic thinking the protection of property is regarded as a key component of enhancing economic welfare
· better property rights = better economic performance
· Way to enhance economic welfare – people have a stake in their property and want to protect it 
· Investment Protection: a component of the “Washington Consensus”
· Set of concepts governments adopted to promote economic opening and to improve wellbeing
· In the 1980s international investment protection was regarded as part of the “Washington Consensus”, a set of policy prescriptions involving:
· macroeconomic stabilization (budgetary balance, low inflation, policy stability) 
· economic opening with respect to both trade and investment 
· the expansion of market forces within the domestic economy.
· Many economists argued that developing countries could improve their general economic welfare by introducing more secure property rights
· Hernando de Soto, a Peruvian economist, was emblematic of this orthodoxy (see De Soto, The Mystery of Capital (2000)). De Soto argues that:
· Unreported, unrecorded economic activity results in many small entrepreneurs lacking legal ownership of their property, making it difficult for them to obtain credit, sell businesses, or expand
· These same owners cannot seek legal remedies to business conflicts in court, since they do not have legal ownership 
· In addition, a lack of information on income prevents governments from collecting taxes from these businesses and acting for the public welfare
· Hernando argued that the reason developing countries were poor was because of their lack of property rights – composed of small entrepreneurs who were relegated and sidelined from the formal economy and lacked legal ownership over their work product
· If these informal workers in the economy could somehow be formalized (if their businesses could be recognized, etc.), the economy would start to reflect this economic component that had been off the books
· International Investment Protection
· An aspect of this preoccupation with property rights was the associated idea that if countries protected foreign investment better, they would:
· attract more foreign investment
· diversify their economies
· Enjoy the benefits of enhanced economic performance like that of the East Asian “Tiger Economies” of 1960-1990 (Japan, South Korea, Taiwan, Thailand, Malaysia, Singapore)
· Experienced boom levels of growth in that era
· Countries want to protect their domestic economies as well as foreign investment to promote more foreign investment 
· All of these countries had protected property rights strongly
· Others that had not – like Russia, North Korea and PRC China – had languished
· The argument was also made that better protection of foreign investment in developing countries would inevitably cause domestic interests to demand better property protection as well
· Associated argument – if you protect foreign investment, you may want to afford the same level of protection for domestic investment
· There is evidence that this development trajectory took place: Chile, Turkey, Morocco
· The net effect of orthodox economic thinking caused a rapid increase in the number of countries concluding international investment treaties with each other post-1990:
· Most of these treaties are bilateral treaties
· Between pairs of countries 
· Today there are over 3,000 such investment treaties worldwide
· This development – because the treaties themselves require interpretation and there has been lots of dispute under these treaties – has created internationalization of these treaties 
· A few of these treaties became trilateral (like the USMCA)
· These treaties try to define what direct and indirect expropriation was
· They have prompted a significant ‘legalization’ of international economic relations pertaining to investment
· Most of these treaties are bilateral treaties but some – like USMCA (2019) – are plurilateral (i.e. among a group of states)
· NAFTA Ch. 11 provided a system of investment protection between the U.S., Canada and Mexico
· Its provisions on direct/indirect expropriation and National Treatment (NT) became a bellweather of investor dispute settlement worldwide
· In certain instances, countries also provided guarantees to specific investors in order to lure them into investing in their domestic economies
· At the same time, the “treatiffication” of international investment law generated backlash
· Criticized by those who are against globalization
· Some commentators like Gus Van Harten and M. Sornarajah argue that international investment protection:
· International agreements to protect investment really only protect foreign investment that is not afforded to domestic investment
· These international treaties set up a speedy process for foreign investment that is not available to domestic investment 
· Hard to follow that a country like Pakistan enjoys more protection than Thailand who doesn’t have as many international treaties for protection
· cannot be definitively linked to enhanced economic performance
· privileges foreign investors, who enjoy speedy arbitration of claims, over domestic investors, who continue to have to vindicate their rights in overburdened domestic courts.
· subjects countries to vague, treaty-based standards of investment protection that 1) leave a large measure of discretion to arbitrators, 2) foster “regulatory chill” and 3) are in most instances unappealable.
· subjects countries to the threat of onerous judgments made against them by non-elected arbitral tribunals
· commentators also mention occasionally that the U.S. – as champion of the system of international investment protection – has never lost an investment claim (international investment law as a “law for others”).
· Treaty-based standards and adjudication under these treaties generates uncertainty
· Might foster regulatory chill – prevent governments from regulating in public interest
· In many instances, these awards that have been made under investment agreements are not appealable 
· Makes it very unlikely that a decision of an arbitrator that entrenches on a country’s ability to regulate is not something that will be sent to courts
· These criticisms suggest that there is less consensus about the merits of international investment protection than originally thought
· Countries have also failed to conclude an umbrella ‘Multilateral Agreement on Investment’ (MAI), a failure which is often taken to be evidence of the excesses of U.S.-led globalization at the end of the 20C
· A change in weather…
· As a result of the above concerns, there has been a ‘change in weather’
· In recent years (2016 - ) certain leading countries – notably the U.S. and Canada - have curtailed or withdrawn from international investment protection disciplines
· Stepped back to some degree – either curtailed/withdrawn (most notably, under USMCA)
· Under the USMCA (2020, successor to NAFTA) the chapter on investment protection is greatly curtailed:
· Canada has entirely withdrawn from U.S. investor claims 
· investor claims between the U.S. and Mexico are only allowed in a few key sectors (oil & gas, public services)
· investor claims between Canada and Mexico now come under the CPTPP. 
· a few countries have even withdrawn from the keystone instrument for dispute settlement in the field, the ICSID Convention (Bolivia, Ecuador, Venezuela)
· the chief reason for this “trimming of the sails” appears to be a gradual disenchantment with international investment protection for the reasons previously given
· International straightjacket on a country’s ability to regulate
· Q1. What is foreign direct investment? What is the difference between FDI and “foreign investment” tout court?
· FDI is typically a long-term investment into an enterprise into another state that gives the investor a degree of control over that enterprise
· Foreign investment more broadly includes both short and long-term investment and doesn’t have to involve control over that enterprise
· Movement of capital in and out of a country quickly can be part of foreign investment 
· Control is a distinguishing feature 
· Q2. What percentage ownership does the United Nations use in an international investment context to denote corporate control? How does this level of ownership compare with the definition of “control” in Canadian corporate law?
· To denote corporate control, UN’s threshold is 10% ownership or more of the ordinary shares which differs from Canadian corporate law which typically requires more than 50% of voting shares to establish control
· UN’s threshold is more permissive
· Q3. According to the Class Note, what are the two principal forms of foreign direct investment? Does the Class Note betray a preference for one versus the other? How so?
· Greenfield investment – involves direct investment in an expansion of existing facilities in the host state (classic investment that comes in and builds a factory for example)
· M&A – involves either assets from other firms combining to form a new legal entity or where one acquires the other
· Naturally, there is a preference for greenfield investments for the host state because they create new jobs which M&A doesn’t offer – prioritizing the job market
· Greenfield investments result in importation of capital, technology, skilled workers, etc.
· M&A’s are parasitic –scoop up Canadian companies, and their capital is remitted abroad
· Q4. What is the difference between “horizontal” foreign direct investment and “vertical” foreign direct investment?
· Horizontal FDI – investing abroad into the same industry that the firm operates in its home country (ex: domestic car maker building a plant in a foreign country)
· Vertical FDI – firm would invest into a different stage of its value chain
· Backwards vertical FDI – foreign supply of inputs 
· Forward vertical FDI – foreign distribution of inputs 
· Investment
· is composed of:
· foreign investment (short term – a.k.a. “hot money”)
· foreign direct investment (FDI) (longer term) and denotes a controlling interest.
· Requires more participation in a foreign economy
· Risks are magnified, and over time, control may become an issue:
· When you invest in a country, the host government retains the power to regulate – question becomes the degree to which it can regulate, either in a beneficial or nefarious way, to affect expropriation (taking of legal title to a plant or property) or creeping/indirect expropriation (the deprivation of control of the company)
· Host government may seek to expropriate:
· Direct expropriation – 1. transfer of legal title or 2. dissolution of legal title (nationalization)
· Indirect/“creeping” expropriation – deprivation of control that amounts to expropriation 
· Host government may seek to block an investment – investments by major potential foreign partners have been blocked recently by Canada
· Host government retains the right to regulate
· Q: regulation v expropriation? 
· Forms of investment
· Forms of foreign direct investment 
· Greenfield investment (i.e. new)
· Most desirable because it creates new jobs
· Ex: Toyota in Woodstock, Ontario
· Merger (with another company); acquisition (purchasing another company)
· Disfavoured because in many instances, it results in job losses
[bookmark: _Toc216382498]Investment issues
[bookmark: _Toc216382499]Direct expropriation  Bank of Nova Scotia and the Cuban Revolution (1959)
· Assets were essentially taken over by Cuban state and company no longer exists in Cuba
· Bank operations in Cuba were taken over by the government and compensation was owed to Canadian investors (or to the parent company in Canada)
· These claims are launched against a foreign government and used as a bargaining chip – Canada recognized the Cuban government 
· Relations were only normalized in the 1970s and in the 80s, Canada and Cuba concluded a recognition and claims process where Canadian investors in Cuba were compensated
· taking of title, either by giving it to another entity or dissolution (i.e. nationalization).
· expropriation claims are often settled between governments, usually as a condition of state recognition:
· Canada-Cuba recognition and claims process (1980)
· Cuba-U.S. recognition and claims process (2015)
· can also be subject to a claims process (e.g. Iran-U.S. Claims Tribunal)
· countries may set up bilateral claims agreements and mechanisms for investments in each other’s territories
· direct expropriation – fairly clear taking of property by the government
[bookmark: _Toc216382500]Indirect/creeping expropriation  Wena Hotels in Egypt
· indirect/creeping – can happen in a variety of different ways when a government decides through its various arms to begin to deprive a foreign company that is invested in its economy of certain powers or control over its assets
· Wena, a UK-based company, entered into an agreement with an arm of the Egyptian government in 1989-90 to lease two hotels in Egypt
· Wena took out a lease on two hotels owned by the Egyptian government for an extended amount of time
· Following a rent-related dispute in 1991, the Egyptian government took possession of both hotels by force
· Occupied by the Egyptian police – Wena had to go to court in Egypt to get its property back
· As a result of domestic legal procedures, Wena regained control of the hotels in 1992, but in a damaged state
· Subsequently, the Egyptian government interfered with Wena’s hotel operating licences, making operation of the hotels impossible
· Government took action that deprived Wena of the ability to operate the hotels
· With no other recourse, Wena took the dispute to a claim’s procedure under an investment treaty that Egypt had with Britain
· Tribunal found that the Egyptian government had failed to give Wena Fair and Equitable treatment
· the Egyptian government operates the hotels today. Wena is no longer active in Egypt.
Investment v the Right to Regulate
· Governments must have sovereign right to regulate
· Governments always have the power to regulate but the question is to what extent can a government be held to regulate but still be acting in the public’s best interest
· Application to labour, environment, education, health, etc.
· But there are grey areas:
· Philip Morris Asia challenge of Australia's 2012 plain packaging legislation under Australia-Hong Kong BIT (is plain packaging a ‘taking’ of IP rights?)
· Q6. Why is a National Treatment standard of foreign investment protection problematic? What replaced it?
· It is only a non-discrimination rule and doesn’t set a minimum level of treatment
· Doesn’t stop a country from treating both foreigners and nationals badly 
· National Treatment standard was replaced by the International Minimum Standard of Treatment 
· Sets the threshold for what is acceptable treatment of foreign investors in a domestic economy
· Q7. At p. 3 the Class Note says that concern with expropriation in the investment context has gradually evolved into something else. What is this new concern?
· Shift towards concerns about indirect expropriation
· Governments can interfere with foreign investment in a number of ways and can be very gradual 
· There is more of a focus today with indirect expropriation as opposed to direct expropriation
· There is also a shift in concern with expropriation per se to treatment 
[bookmark: _Toc216382501]National Treatment and International Minimum Standard of Treatment (IMST)
· Traditional standard of investment protection was national treatment (NT) – problematic because:
· Set no minimum standard for how governments should behave vis-à-vis foreign investment
· Later, the development of an International Minimum Standard of Treatment (IMST):
· First applied in the 1920s in field of diplomatic protection to the protection of natural persons (Neer Claim, 1926) – subsequently extended to corporate interests
· Neer standard required behaviour that amounted to “an outrage, to bad faith, to willful neglect of duty or to an insufficiency of governmental action”:
· Neer requires a fairly high threshold to find state responsibility (“outrage”)
· Controversy around applying protection developed for humans to corporate interests because humans ≠ corporations
· From Protection to Treatment
· As governments became more directly involved in domestic economic regulation, there was realization that there could be many ways for a government to subtly coerce an investor
· Gradually the IMST shifted from a relatively narrow concern with protection of investment to a broader preoccupation with the treatment of investors and investments 
· Moved from concerns about simply taking to a concern more generally with treatment 
· How investors and investments are treated
· Assessed against the growing array of international investment treaties – tended to, in practice, cast a shadow on custom (second source of international law)
· Historical Background
· Difficulties with assimilating treatment of corporations to treatment of individuals led to development of international protection of investment post-1950
· First bilateral investment protection agreement: 1959 between Germany and Pakistan
· Today has become a web of 3,000+ bilateral investment treaties.
· Regional/multilateral approaches to investment protection have been limited by:
· power relations among countries
· definition of property, which varies from country to country
· differences over nature of dispute settlement (negotiation v arbitration v litigation)
[bookmark: _Toc216382502]Sources of International Investment Law
· Public international law is classically traced to sources
· Many of these sources are referenced in ICJ Statute Art. 38:
· 1. The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply: 
· a. international conventions, whether general or particular, establishing rules expressly recognized by the contesting states*; (formal source)
· b. international custom, as evidence of a general practice accepted as law; (formal source)
· Composed of state practice and opinio juris (individuals or countries act in a certain way because they believe they are legally bound to do so)
· c. the general principles of law recognized by civilized nations; (formal source)
· d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law (informal source)
· Today, international investment law is regarded as being made up chiefly by treaties and custom
· Standards of Investment Protection
· Over time, the single IMST, as an expression of customary international law, has splintered into several distinctive standards:
· Expropriation: is government behaviour a “taking”
· Indirect expropriation: is government behaviour tantamount to a “taking”
· Fair and equitable treatment (FET): typically, it includes the right to be treated no less favourably than local investors or investments
· How your operations are treated by a government generally
· Full protection and security (FPS): right to state protection
· Security of the legal system and extent to which government regulation is not arbitrary
· Denial of justice: often interpreted as denial (being blocked) of fair access to courts
· Other standards (like arbitrary behaviour) appear in these treaties and receives its own interpretation
· These standards above (and other standards like arbitrary behaviour – appears in some investment treaties and subject to its own litigation) has received its own interpretation
· Each of these heads of liability are distinct and mean something different
· The classic view is that these sub-standards of the IMST are independent of each other
· However, many commentators admit they overlap in some degree
· Other sub-standards may be found in specific treaties (e.g. arbitrary behaviour)
· The IMST is customary and evolves over time – new sub-standards may emerge
· Customary international law and has the ability to change over time
· Fair and Equitable Treatment (FET)
· Fairness and equity
· Very subjective and particularistic standard – traced to the notion of fairness and equity
· Talking about what is appropriate for the treatment of a foreign investor – only can be decided in particular and specific contexts
· Must depend on the facts of the case – fairness will be tied to appropriateness
· FET is regarded as a non-contingent standard that fixes a level of treatment owed to foreign investors regardless of how a host State treats its own nationals
· FET thus differs from contingent standards of investment protection such as NT or MFN (contingent = dependent on how states treat their own nationals or those of MFN) 
· Non-contingent standards require a host State to accord an absolute degree of protection to foreign investors, regardless of changes in the host State’s law or its potential lapses with respect to treatment of its own nationals and companies. 
· Provisions for FET are broadly worded, without defining the meaning of “fair” or “equitable”, and are interpreted with a high margin of appreciation
· the Mondev Tribunal (under NAFTA) stated:
· “A judgment of what is fair and equitable cannot be reached in the abstract; it must depend on the facts of the particular case. It is the essential business of courts and [investment] tribunals to make judgments such as these.”
· is FET = IMST (traditional approach) or FET ≥ IMST (additive approach)? 
· Most arbitral tribunals constituted under BITs have adopted an additive approach
· FET is part of the International Minimum Standard – question is if IMST is completely consumed by FET but most authorities recognizes that it is not (IMST involves more than just FET)
	[bookmark: _Toc216382503]Tecnicas Medioambientales Tecmed SA v Mexico (2003)  example of an FET claim, there is an expectation for host state to act consistently and not arbitrarily revoke permissions that have been received in the past

	Facts
	· Tecmed invested in garbage dumps and invested in several properties in Latin America 
· Waste dump it was running was a hazardous waste dump
· Local authorities decided to refuse renewal of the company’s license to operate the waste dump
· Tecmed, a Spanish company and investor, claimed that its investment had been expropriated due to the refusal of local authorities to renew the company’s license to run a hazardous waste dump in the Mexican state of Sonora
· “The foreign investor … expects the host State to act consistently, i.e. without arbitrarily revoking any preexisting decisions or permits issued by the State that were relied upon by the investor to assume its commitments as well as to plan and launch its commercial and business activities.”

	Issues
	· Whether the refusal to renew was a violation of FET or attributed to expropriation

	Reasoning
	· Tribunal found the local authorities acted inconsistently and ambiguously
· There is an expectation for the host state to act consistently and not arbitrarily revoke permissions that have been received in the past

	Holding
	Mexican Agency acted inconsistently and ambiguously in deciding not to renew the permit, thereby violating FET.


· Full Protection and Security (FPS standard)
· Not an issue of physical protection but more so the question of a stable regulatory environment
· In countries where there has been a history of regulatory divergence between political administrations, the question arises about whether or not there has been a violation when countries change their legislation
· A full protection and security claim is a difficult one to make because the claim can always be argued by a foreign investor to say that they didn’t expect a particular change to occur
· There are regulatory changes that take place in every country everywhere – governments have the right to govern and change their regulations 
· A full protection and security claim will only really work where it is present in the treaty and where it conforms with the sense that the government has taken arbitrary behaviour or decisions that affect the investing environment
· Art. 2(2) of United Kingdom–Vietnam BIT reflects most common formulation of the FPS standard: “Investments of nationals or companies of each Contracting Party shall at all times be accorded fair and equitable treatment and shall enjoy full protection and security in the territory of the other Contracting Party.”
· In Azurix v. Argentina (2006), the tribunal held that “it is not only a matter of physical security; the stability afforded by a secure environment is as important from an investor’s point of view”
· The level of stability required is not judged according to strict or absolute standards of liability, but instead a high degree of diligence in what is expected from a well-administered state
· Expropriation
· Expropriation is a taking of property involving transfer or dissolution of title
· Direct expropriation involves some governmental act that deprives an investor of their property
· Expropriation is legal if (Article 1110 of NAFTA):
· Property is taken for a public purpose 
· Is provided for in law
· Occurs in a non-discriminatory manner
· Payment of compensation 
· However, expropriation is illegal if one of the above is not met
· Q9. The Class Note for today indicates that customary international law doesn’t preclude host states from expropriating foreign direct investment if certain conditions are met. What exactly is custom and what are these conditions? (see p. 3) – see above where expropriation is legal
· Q10. How would you distinguish between the position taken by Rosylnn Higgins concerning the ambit of expropriation and that of Jean Nouvel (see p. 4)? In your view, is one friendlier to host countries than the other?
· Higgins frames the question of expropriation as who should bear the economic costs of public interest regulations? State or individual owner?
· Seems to support compensation and more state friendly 
· Any expropriation is a cost, either to the individual who loses it, or the state
· State should bear the burden by providing compensation
· Nouvel – indirect expropriations that are tantamount to the expropriation where the state is not actually gaining any wealth
· Indirect expropriation has no clear economic benefit or gain to it 
· Indirect expropriation could be deemed to be regulatory and therefore legal
· Q11. What is the general ambit of non-compensable regulation? (see pp. 5-7)? Why is normal regulatory action non-compensable?
· Non-compensable regulation would cover non-discriminatory/discriminatory measures of the general application of state powers (like taxing)
· Non-compensable because it is considered essential to protect the public interest
· It is not expropriation to simply regulate in the public interest
· Q12. Is there one definition of the right to regulate profiled in the Class Note which you found particularly accurate or compelling? Why?
· European human rights courts seem to recognize a right to peaceful enjoyment of possessions but also allow states to enforce the law that control the property for uses of general interests
· Q13. Where do we look to determine criteria as to whether an indirect expropriation has occurred?
· Jurisprudence and case law that comes out of these investment treaties
· Tribunals
· Treaty texts between countries 
· The writings of scholars and academic work on general principles
· Q14. The Class Note today refers to three criteria for determining whether an indirect expropriation has occurred (requiring compensation) versus legitimate governmental action (for which no compensation must be paid). What are these? [see pp. 8ff]
· Several international tribunals have found that a regulation may constitute expropriation when it substantially impairs the investor’s economic rights, i.e. ownership, use, enjoyment or management of the business, by rendering them useless. Mere restrictions on the property rights do not constitute takings. The European Court of Human Rights (ECHR) has found an expropriation where the investor has been definitely and fully deprived of the ownership of his/her property. If the investor’s rights have not disappeared, but have only been substantially reduced, and the situation is not “irreversible”, there will be no “deprivation” under Article 1, Protocol 1 of the European Convention of Human Rights.
· Q15. The Class Note observes that “[i]nternational tribunals have often refused to require compensation when the governmental action did not remove essentially all or most of the property’s economic value.” Do you agree with this position? Why or why not? In your view, should we be aiming for a single definition of property in international law to standardize assessments of economic loss in situations of indirect expropriation? 
· Criteria for Expropriation
· Factors determining expropriation:
· Legal status of the entity:
· Formal transfer? Dissolution?
· Rights or economic interests affected (reasonable expectations of investor?)
· Nature of the measures:
· Did it involve a total deprivation? How long did the deprivation last?
· Regulatory interests being pursued by the government (police powers?)
· What is the government saying – is it exercising this right under a police power? Or does it just want the property?
· Criteria for Indirect Expropriation
· To determine whether there has been an indirect expropriation, look at:
· Severity of impact:
· Deprivation of rights approach
· Profitability and continuing operation
· Contextual analysis 
· Duration of regulation
· Social purpose of measure – is this evident? Is there a sufficient link between the social purpose and the government’s taking? Was the taking linked to essential functioning of the state?
· Police powers – was the taking a valid operation of governmental authority
· Investor expectations: whose expectations? (reasonable investment-backed expectations – Q 18)
[bookmark: _Toc216382504]Indirect Expropriation: Scotiabank Quilmes
· Scotiabank owned a subsidiary in Argentina 
· An allegation of indirect expropriation was made in the case of Scotiabank Quilmes, the Argentine subsidiary of Bank of Nova Scotia, purchased by the Bank in 1995
· In the political and economic chaos that followed Argentina's defaulting on its foreign debt in 2001, the operations of Scotiabank Quilmes were suspended because of liquidity problems after Scotiabank refused to inject more capital into the troubled bank
· Wanted to decouple its currency from the peg it previously recognized or honoured
· Since this was undone, Scotiabank’s operations were impacted forcing them to close
· Problematic because Scotiabank Canada refused to inject more money 
· Scotiabank alleged that the Argentine Central Bank:
· prevented Scotiabank Quilmes from paying a note which came due, 
· refused to provide Scotiabank Quilmes (but not other banks) with additional liquidity, and 
· further obstructed Scotiabank Quilmes’s attempts to restructure and reopen. The Argentine Central Bank subsequently pulled Quilmes’s licence to operate.
· In September 2002 Scotiabank sold the assets of its Argentine bank to two small local banks, and took a C$540 million aftertax writedown
· Subsidiary was sold and Scotiabank took a half a million dollar loss
· Scotiabank launched a $600 million claim under the Canada – Argentina FIPA in 2005 before ICSID, an arm of the World Bank
· Scotiabank later settled the dispute with Argentina confidentially.
· Q17. The various examples of deprivation and economic impact infer great variety to the standards articulated by tribunals on this point [see pp. 8-10]. What does that reveal about the nature of international investment law?
· Demonstrates that there is a lack of some sort of unification
· Since every situation is case-specific, no single authoritative court (treaties differ between countries) 
· The law is highly fragmented, meaning it is highly subjective, meaning it is highly unpredictable 
· Too fragmented and uncertain – some argue we should get out of these international investment treaties all together
· Uniformity is hard because countries may not have much in common and there may be a lack of belief in a unified system itself
· Stemming this legal fragmentation:
· Develop the idea of precedent 
· Criticism might be that anything that is agreed to be precedent wouldn’t be precedent given the diversity of treaty language 
· Get rid of all of the individual treaties all together and adopt a unified multilateral investment treaty – was tried and failed in 1999
· Investment tribunal that has a strong idea of what is binding and precedent with a homogenous idea of property/expropriation (instead of different arbitrators giving different decisions)
· Difficult time to be arguing for these sorts of changes because of the collapse of the WTO which was premised on this idea
· They had a panel and an appellate body – after 2019, it was collapsed
· Different panels are now taking different interpretations of the WTO Agreement 
· Argument that accrued jurisprudence in the area will present something like an International Law Merchant – might be important because of the principles it might articulate
· We have 25 years of jurisprudence from the appellate body of the WTO that might have articulated some of these principles
· Q18. The Class Note for today also references “reasonable investment-backed expectations” as one criterion in indirect expropriation analysis. When are such expectations relevant? Does the Class Note suggest that there are situations where investment-backed expectations of investors are not relevant? [see pp. 14-15]
· What constitutes a relevant expectation might be whether the state genuinely held out such expectation
· Where a government makes a specific promise to a particular company (i.e. we will introduce an exception to the tanker ban in the West Coast), those expectations must be taken into account
· However, if a government engages in regulatory action on a daily basis and there is some sort of expectation in the certainty of that, those expectations are not relevant
· Q19. Are there any additional criteria that you can identify – beyond those of the degree of interference with the property right, the character of the governmental measures, and investor expectations – that should be taken into account by arbitrators in deciding the question whether a particular taking is impermissibly expropriatory or permissibly regulatory?
· Might consider whether a less harmful regulatory measure could have been applied – an alternative
· Did they consider any other alternatives?
· Q20. In response to developments in the law of international investment, what does the Class Note describe countries having done in terms of “State Practice” to try to limit the extent of expropriatory claims by disgruntled investors? [see p. 15]
· Because of the explosion of indirect expropriation claims in the early 21st century, there has been a lot of movement in bilateral and other investment treaties to clearly define when governments are acting to legitimately regulate
· Carved out situations of health care, environment, police force, etc. where governments can regulate – explicitly defining the criteria
· Indirect Expropriation
· Move to define what indirect expropriation is in bilateral investment treaties
· US Model BIT
· Canadian Model FIPA – Art. 13(1) + Annex B.13(1)
· Framework for Investment Claims Adjudication
· Investment protection is extended by treaties – focus is on arbitration of investment claims
· Arbitration is not a “court” in the classic sense:
· Recognizes party autonomy in shaping the dispute 
· Governments select arbitrators
· Proceedings held in camera (i.e. behind closed doors)
· Awards recognized and enforced speedily by domestic courts
· Principal centre for arbitration claims is International Centre for Settlement of Investment Disputes (ICSID), established by the World Bank in 1966:
· Standardized procedures for arbitrations, has developed a roster of arbitrators
[bookmark: _Toc216382505]International Commercial Arbitration (November 25th)
· Q1: Arbitration agreements are generally divided into two types. What are they?
· Parties will only ever arbitrate where they agree to do so – such agreements generally divided into 2 types:
· Agreements which provide that, if a dispute should arise, it will be resolved by arbitration (arbitration clause)
· Will generally be normal contracts containing an arbitration clause
· Most prevalent type of arbitration agreement
· Included ab initio – involving the contract or matters related to the contract
· Matters related to contract: maybe involves consideration of other heads of liability like tort, restitution, or public policy
· Wider domain for arbitral review – need to inquire if it extends to other heads of concern
· Agreements which are signed after a dispute has arisen, agreeing that the dispute should be resolved by arbitration – sometimes called a “submission agreement”
· Q2: The Class Note provides a general procedural outline of arbitration. What is this outline? In what specific ways does it differ from classic litigation? 
· Most arbitration proceedings are similar – general procedural outline:
· Meeting of the parties: most arbitrations commence with a pleading that simply states who the parties are, what type of dispute is before the tribunal, and what remedy is sought
· Generally no answer is needed
· Next, an arbitrator (or arbitrators) must be selected 
· Selection process is dependent on the law chosen to govern the process
· Third, a preliminary conference usually follows
· During the conference, an exchange of documents may occur, and scheduling of future events, and other logistical concerns will be handled – ancillary matters resolved here 
· After a preliminary conference, a period of time may ensue
· Discovery
· Disclosure of the evidence the parties have and examination of the evidence from the opposite side
· Things are uncovered in discovery that might help narrow the differences between parties
· Transcript is made of the discovery (in arbitration and trial) which helps to shape the hearing that will take place
· After discovery, a hearing and offers of proof will follow – may take form of an informal trial but rules of evidence do not apply
· Important because foreign litigants are not burdened with learning unfamiliar rules
· Hearing is a distillation of the discovery – will hear debates on points of law
· At the conclusion, an award is rendered
· Enforcement of award
· Arbitration vs Litigation:
· Main difference: arbitration values party autonomy much more than litigation – can decide where they will arbitrate, what procedures they will arbitrate under, what matters they will arbitrate, the arbitrators who will conduct the proceedings, confidentiality, etc. 
· Parties have more control over the process
· Speed in achieving a resolution
· Arbitration can be concluded in weeks or months depending on when an arbitrator is selected whereas litigation can take years, is dependent on discovery and court’s schedule
· Cost
· Arbitration – comparatively moderate (location fees, arbitrator’s fees, attorneys’ fees)
· Litigation – expensive (court costs and extensive attorneys’ fees)
· Privacy 
· Arbitration – between two parties; Litigation – in a public courtroom
· Another key difference: atmosphere
· Arbitration – comparatively cooperative (many more opportunities to resolve the dispute between the parties)
· Litigation – antagonistic
· Recourse
· Arbitration – decisions are binding; Litigation – open to levels of appellate review
· Arbitration
· A consensual process of dispute settlement
· There can be:
· Arbitration agreed ex ante: the agreement to arbitrate will be contained in a clause within the larger agreement
· Submission to arbitration: after the dispute has arisen, parties will agree to submit the dispute to arbitration
· Most disputes over arbitration arise out of arbitration agreed ex ante – parties agreed to arbitrate
· Arbitration values party autonomy much more than litigation – can decide where they will arbitrate, what procedures they will arbitrate under, what matters they will arbitrate, the arbitrators who will conduct the proceedings, confidentiality, etc. 
· Q3. How would you describe what Judge Learned Hand had to say about arbitration versus litigation? Who was Learned Hand? Do you think he was receptive or wary of arbitration?
· Judge Learned Hand (American judge from NY):
· Arbitration may be a desirable substitute for trials in court – up to parties to decide 
· If they decide to pursue arbitration, they must be content with its informalities and may not be discontent with these procedural limitations 
· Must be content with looser approximations to the enforcement of their rights than those that the law accords them with
· It is not litigation and although imperfect, it keeps files out of court
· Seems to be receptive to arbitration – although imperfect, it keeps the files out of courts
· Seems to value that arbitration helps promote efficiency in the court systems and recognizes that there are issues with arbitration but keeps these files out of court
· Mildly receptive to arbitration but also a pragmatist – recognizes arbitration’s downfalls
· Q4: Why is keeping disputes out of court an important consideration in international business transactions?
· Enforceability across borders – avoids local bias
· Much easier to enforce arbitral awards internationally – New York Convention (1958)
· Courts judgement often requires complex, uncertain, or non-existent reciprocal enforcement arrangements
· Neutrality and fairness
· One side may feel disadvantaged if proceedings take place in the other party’s “home court”
· Arbitration allows for neutral seats, arbitrators, and procedural rules
· Expertise of arbitrators 
· International commercial disputes often involve industry-specific issues – arbitrators chosen can be experts in the field
· Predictability and party autonomy 
· In arbitration, parties can shape the governing laws, procedural rules, timelines, and the number/qualifications of arbitrators
· Arbitration usually moves faster than litigation and offers limited/no appeals
· Confidentiality – arbitration is often private whereas courts are often public
· Don’t have to disclose their differences and air their grievances publicly 
· Arbitration tends to be less adversarial and more cooperative
· Arbitration vs. litigation – some differences (refer to question 2 above)
· Arbitration proceeds differently from litigation
· There is more control over pleadings and the disclosure of evidence
· Typical steps in arbitration (if necessary, the entire process can unfold and be completed in a few weeks):
· Pleadings, selection of arbitrators, preliminary conference, discovery and hearing, award enforcement of award
· Arbitration – streamlined procedures
· Arbitration is a private, consensual process designed to be more flexible, efficient, and cost-effective alternative to traditional court litigation
· Arbitration is more limited in disclosure of evidence – since it is speedy, discovery is limited
· Factors that contribute to this streamlined approach include:
· Party autonomy and flexibility
· Parties involved in arbitration have greater control over the process, allowing them to customize the rules, timelines, and scope of evidence to fit their specific needs
· Limited discovery
· Discovery in arbitration is typically more limited and manageable, often involving only a voluntary exchange of vital documents 
· Case management
· Single arbitrator or panel, often an expert in relevant field, actively manages the process
· Dedicated oversight helps to prevent the scheduling conflicts and backlogs common in overburdened court dockets
· Less formal rules concerning evidence
· Arbitrators generally not bound by the strict, formal rules of evidence used in court
· Allows for a more direct presentation of information, avoids time-consuming arguments over admissibility (i.e. with respect to discovery, hearsay, and witness testimony)
· Finality
· Arbitration awards are generally final and legally binding, with very limited grounds for appeal (e.g. fraud or corruption)
· Prevents the lengthy and costly appellate review process common in litigation
· Confidentiality
· Arbitration proceedings are private, which allows parties to protect sensitive information from public scrutiny
· Arbitration: some downsides
· Limited jurisdiction – some matters may be beyond the arbitrator’s jurisdiction (i.e. if not included in the arbitration clause or dealing with issues of public policy like IP or consumer protection)
· limited grounds for appeal: may make arbitration less attractive
· costs: while sometimes cheaper, arbitration can become expensive 
· lack of transparency: 
· arbitral proceedings are often private and lack the same level of public oversight and accountability
· Arbitral awards may also be kept private by the parties, preventing the accumulation of useful precedent
· lack of precedent: 
· arbitrators do not always consider themselves bound by precedent, which can lead to inconsistent outcomes in similar cases
· The informality and lack of strict rules in arbitration can lead to unpredictable outcomes, as arbitrators may consider evidence that would not be admissible in court
· Arbitrator’s may render a decision that is unpredictable due to lack of precedent
· Arbitration: recent developments
· In the 1980s, more attention turned in Canada to arbitration as an alternative means of dispute settlement 
· Arbitration regarded as cheaper, faster, and lacking the public policy concerns regarding the enforcement of judgements (i.e. arbitral awards are enforced more readily by courts)
· Move was promoted by the adoption of UNCITRAL Model Law on International Commercial Arbitration (1985) in provincial statutes
· E.g. Ontario’s International Commercial Arbitration Act
· These made arbitral awards enforceable in the same manner as a judgement or order of a court
· Today, many large companies routinely employ arbitration to resolve disputes between them and business partners or customers (e.g. Microsoft)
· Impose arbitration as a condition of their user licenses, etc. – common feature of many contracting situations today
	[bookmark: _Toc216382506]Canada Packers Inc v Terra Nova Tankers Inc, (1992) Ontario General Division  non-parties to an arbitration agreement cannot be compelled to arbitrate; disputes arising from commercial contract includes related tort claim where alleged wrongdoing rooted in the contract relationship

	Facts
	· Canada Packers Inc. entered into a Voyage Charter Party (contract for a rental of a ship) with Cob Shipping Canada Inc., acting as agents for Terra Nova Tankers Inc. to charter the vessel “TOVE COB” for the transport of vegetable oils from East Asia to Montreal and Toronto
· Voyage Charter Party included an arbitration clause providing that any dispute arising from the making, performance, or termination of the Charter Party be resolved by arbitration under s. 31 of the contract
· In litigation, the respondents alleged that all applicants (except DMD Enterprises Pte. Ltd) were parties to the Charter Party and breached it
· Also advanced several tort claims against all applicants (except DMD), including failure to disclaim liability as principal, deliberate or negligent misrepresentation, breach of collateral warranties, failure to warn, wrongful preferences of commercial interests, and wrongful interference with contractual relations
· Although framed in tort, the alleged wrongs were rooted in the contractual relationship
· Applicants sought a stay of proceedings (stoppage of court action) and referral to arbitration under the International Commercial Arbitration Act and Art.8 of the UNCITRAL Model Law
· S. 8: Where, pursuant to article 8 of the Model Law, a court refers the parties to arbitration, the proceedings of the court are stayed with respect to the matters to which the arbitration relates.

	Issues
	· Whether or not the applicants breached the contract under the Voyage Charter Party
· Whether the tort and contract claims fall within the scope of the Charter Party’s arbitration clause

	Ratio
	· Courts must refer parties to arbitration under Article 8(1) of the Model Law unless the arbitration agreement is null, void, inoperative, or incapable of being performed
· A dispute “arising from the making, performance or termination” of a commercial contract includes related tort claims where the alleged wrongdoing is rooted in the contractual relationship
· Non-parties to an arbitration agreement cannot be compelled to arbitrate

	Reasoning
	Day J
· Relied on the UNCITRAL Model Law and its incorporation into Ontario law through the International Commercial Arbitration Act
· Art. 8(1) mandates referral to arbitration for matters subject to an arbitration agreement if a party requests it before filing submissions on the substance of the dispute
· The tort claims pleaded against the applicants (other than DMD) arose directly from duties and conduct connected to the Charter Party; therefore, they fell within the broad arbitration clause
· “Whether contractual or not” – s. 2 of the Act – this was material for the court 
· Tort claims with a commercial relationship at their core are not excluded from arbitration simply because they sound in tort
· Arbitration requirement must be applied individually to each party following Stancroft Trust Ltd v Can-Asia Capital Co
· Since DMD was not party to the Charter Party, it could not be compelled to arbitrate
· The statute itself was relatively broad and contained the wording “whether contract or not” allows for arbitrators to hear the claim and agreed to grant the stay

	Holding
	Stay of proceedings granted to the extent necessary to give effect to the arbitration order. 



	[bookmark: _Toc216382507]Gulf Canada Resources Ltd v Arochem Int’l Ltd, 1992 BCCA  Courts have a residual role to ensure arbitration clause applies – court still must decide: whether the parties to the litigation are parties to the arbitration agreement, whether the dispute arguably falls within the clause, and whether the application was brought in time

	Facts
	· Appeal concerning a chambers judge’s order granting a stay of proceedings under s.8 of the International Commercial Arbitration Act (BC)
· August 24, 1990: Thomas McMichael, representing Arochem, contacted Gulf Canada Resources expressing interest in purchasing light, sweet crude oil for Arochem’s Puerto Rico refinery
· Negotiations continued until Oct. 12, 1990 when Gulf and Arochem International Inc (AII) reached an agreement:
· Sale of 375,000 barrels of condensate at $37.43 (USD) per barrel
· Formal written contract was to be prepared by Gulf
· November 1, 1990: Gulf began delivering product through the Trans-Canada Mountain Pipeline in preparation for performance of the contract
· November 8, 1990: Gulf sent Arochem a draft formal contract
· Received a reply from Mr. High of Arochem International Ltd (AIL) suggesting amendments and indicating Arochem’s full legal name as “Arochem International Ltd”
· Nov. 20, 1990: Gulf incorporated the amendments and sent a final draft to both AII and AIL
· Nov. 26, 1990: AIL faxed its assent to the contract
· Contract included a broad arbitration clause, requiring any dispute arising from performance of the agreement to be arbitrated under International Chamber of Commerce rules by 3 arbitrators in Vancouver, with the decision binding on all parties
· Nov. 26th – Dec. 4th, 1990: market price for condensate dropped by more than $10 USD per barrel
· Dec. 4th, 1990: Mr. Sebastian (Arochem representative) informed Gulf in Calgary that Arochem would not take delivery under the contract
· This repudiation occurred before any performance by Arochem
· On the same day, Arochem’s CFO (Mr. Dispenza) told Gulf there was a legal distinction between AIL (Cayman Islands corporation) and AII (Delaware corporation)
· Gulf wrote letters to AIL and AII accepting the repudiation and advising of expected substantial damages
· Dec. 9: both AIL and AII replied stating that AII was not party to the contract
· AIL also said that it believed that the issue of Gulf’s purported damages and reasonableness of Gulf’s conduct remained subject to proof
· Jan. 10th, 1991: Gulf commenced action in the SC of BC seeking damages for breach of contract by AIL and AII – amendment to claim filed on March 8th, 1991
· Appearances entered by both AII and AIL on Feb. 15 and 19 respectively
· Both AII and AIL applied to SC of BC for an order staying the proceedings – stay was granted by chambers judge
· Arochem reneged the contract and said they aren’t bound because they were not party to the contract (ultimately traceable to the same parent company)

	Issues
	· What is the jurisdiction of the Supreme Court of BC pursuant to s. 8 of the Act?
· Does the arbitration clause apply to the issues raised in the present proceedings?
· Is there a dispute between Gulf and AIL and AII?
· Is AII a party to the arbitration agreement?

	Reasoning
	Hickson JA (Cumming JA concurring)
First Issue
· The appellant argued that courts historically considered four questions when deciding whether to grant a stay under the (old) Arbitration Act:
· (a) the precise nature of the dispute
· (b) whether the dispute falls within the arbitration clause
· (c) whether the arbitration clause is valid or operative
· (d) whether there is any sufficient reason not to refer the matter to arbitration
· The appellant claimed that the only change under s. 8 of the International Commercial Arbitration Act was the removal of the discretionary element in (d); the other three elements must still be proven before a stay is granted
· Section 8(2) is mandatory: the court must stay proceedings unless the arbitration agreement is null and void, inoperative, or incapable of being performed
· However, the court must interpret s. 8(2) in light of the requirements in s. 8(1)
· Under s. 8(1), the applicant must establish that:
· The legal action was commenced between parties to an arbitration agreement, and
· The action concerns a matter agreed to be submitted to arbitration, and
· The application was brought within the time limits in the section
· Court must be satisfied these conditions in s. 8(1) are met before it can consider the mandatory stay requirement in s. 8(2)
· The court does retain jurisdiction to refuse a stay if:
· A party to the court proceedings is not a party to the arbitration agreement, or
· The dispute clearly falls outside the arbitration clause, or
· The application is out of time
· Therefore, although s. 8 eliminates judicial discretion, the court must still ensure the conditions of s. 8(1) are satisfied
· The arbitral tribunal has jurisdiction to decide its own jurisdiction, including:
· Whether the arbitration agreement is valid
· Whether the dispute falls within the arbitration clause
· Whether a party is actually bound by the arbitration clause
· Thus, the court should avoid making final determinations on:
· The scope of the arbitration clause
· Whether a party is bound by the arbitration agreement
· Court should only refuse a stay when it is clear that:
· The dispute is outside the arbitration clause, or
· The party is not bound by the agreement, or
· The application is not timely
· If it is merely arguable that the dispute or party falls within the arbitration agreement, the stay should be granted and the issue left for the arbitrators
Second Issue
· Gulf argued that “failure to perform” is not the same as a dispute “arising out of performance.”
· Gulf’s view gives “performance” an overly narrow interpretation – not clear that refusing to take delivery falls outside “performance”
· Determining the meaning of “performance” is a matter for the arbitral tribunal
Third Issue – whether dispute existed between the parties
· Gulf argued no genuine dispute existed
· Court disagreed – claim is unliquidated so specifics will emerge later, defendants are not in a position to raise specific issues with respect to the claim at this time
· Defendants already indicate they will challenge Gulf’s mitigation efforts and the basis of the damage claim
· Price drop of over $10 per barrel suggests potential damages in the range of $4 million USD
· Enough evidence to demonstrate a real dispute that may fall within the arbitration clause
Fourth Issue – whether AII is party to contract
· Initially, A.I.I. denied being a party to the contract
· Under Heyman v. Darwins, a party who denies being bound by a contract generally cannot rely on its arbitration clause
· A.I.I.’s position changed on the application for a stay: In an affidavit, it stated that while not admitting it is a party, it nonetheless requests a stay under s. 8 and reserves all rights
· Gulf alleges:
· A.I.I. is a party to the Nov. 26, 1990 contract (with arbitration clause), or
· Alternatively, a party to the Oct. 12, 1990 contract (without an arbitration clause)
· Based on the record, it is unclear whether A.I.I. is a party to the November contract – question for the arbitral tribunal, not the court
· Conclusion: while the court has a residual jurisdiction pursuant to the provisions of s. 8(1) of the Act, the appellants have not established that the chambers judge erred in exercising his jurisdiction to grant a stay in respect of both defendants
Southin JA
· Agrees with the statement of facts, expression of issues and disposition but has some concerns
· Firstly, it is important to put the issues within the legal framework which Gulf created by proffering the arbitration clause now relied on by the respondents
· ICC has a “court” established under its Arbitration Rules
· While s. 16 is relevant to the interpretation of s. 8, on the principle that a section of a statute may be construed by reference to other sections, s. 16 may well provide no comfort to the appellant.
· I am much influenced in agreeing that the appeal should be dismissed by the fact that it was the appellant who put forward this arbitration provision which may well engage it in a protracted and expensive process
· The appellant says that there is a contract with A.I.I., which contract, if it exists between these parties, does contain an arbitration agreement but opposes a stay and A.I.I. says there is no contract and, thus, no arbitration agreement and yet invokes the Act
· One can conjure up circumstances in which a plaintiff in an action asserts a contract which, on its version of the facts, contains no arbitration agreement and a defendant who asserts a contract which, on its version of the facts, does contain such a clause
· it is my tentative opinion that the defendant could not invoke s. 8 until the SCBC had decided whether there was, in law, an arbitration agreement within the meaning of s. 7
· Thirdly, once an arbitration agreement is shown to exist, the court ought not to construe it narrowly with a view to avoiding the operation of s. 8 
· Here, to adopt the appellant's submission on the word "performance" would be to undermine the Act
· Whether anticipatory repudiation falls within that word is for the arbitrator to determine. 
· When it is not plain that the matters in dispute in the action fall outside the arbitration agreement, the question whether they fall within it is not, in the first instance, for the court but for the arbitrator

	Holding
	Appeal dismissed.


· Q7: What was the nature of the transaction at issue in Gulf Canada Resources Ltd. v. Arochem Int’l Ltd.? What happened that gave rise to the litigation in this instance?
· The case arose out of an international oil sale contract. Gulf Canada Resources (plaintiff/appellant) agreed to sell crude oil to Arochem International (and possibly its affiliate, A.I.I.)
· The litigation began because:
· Arochem allegedly refused to accept delivery of the crude oil.
· The crude oil price then fell significantly (over $10/barrel), leaving Gulf with a large claimed loss (about USD $4 million).
· Gulf sued Arochem in court for damages.
· Arochem responded by applying for a stay of the court proceedings, arguing that the dispute must be resolved by arbitration under an arbitration clause in the contract.
· Thus, the case concerns whether the dispute arising from the failure to perform a contractual oil purchase agreement must be referred to arbitration.
· Q8: What legal change does Hinkson J.A. described taking place in British Columbia in 1986 with enactment of the B.C. International Commercial Arbitration Act?
· Hinkson J.A. states that the 1986 enactment of the B.C. International Commercial Arbitration Act (ICAA) introduced a new, mandatory, pro-arbitration regime for international commercial disputes.
· The change was that:
· The court’s former discretionary power to refuse a stay (under s. 6 of the old Arbitration Act) was eliminated for international commercial arbitration matters.
· Under the ICAA, the court must stay court proceedings unless the arbitration agreement is null and void, inoperative, or incapable of being performed.
· This marked a major shift toward mandatory referral to arbitration in accordance with the UNCITRAL Model Law.
· Q9: Describe the test for a stay of jurisdiction that would have applied prior to enactment of the ICAA in British Columbia. [hint: see p. 6]
· Before the ICAA, the courts applied the four-part test from Heyman v. Darwins when deciding whether to stay court proceedings in favour of arbitration:
· Identify the nature of the dispute.
· Determine whether the dispute falls within the arbitration clause.
· Determine whether the arbitration clause is valid and binding.
· Assess whether there is any sufficient reason why the matter should not be sent to arbitration (this was the discretionary element).
· Under the old regime, even if the first three conditions were met, the court could still refuse to grant a stay based on judicial discretion (the ICAA removed step 4)
· Page 6 – text of the old test that used to apply 
· Q10: Hinkson J.A. focuses on two provisions of the ICAA: ss. 8 and 16. What do each of these provide for?
· Section 8 – Stay of Legal Proceedings
· 8(2) – court SHALL make an order (this is now mandatory)
· No “pussyfooting” as there was under the old act
· Requires the court to stay court proceedings when there is an arbitration agreement unless the agreement is:
· null and void,
· inoperative, or
· incapable of being performed.
· BUT: under s. 8(1), the applicant must first establish that:
· the litigation is between the same parties as the arbitration agreement,
· the dispute concerns a matter agreed to be arbitrated, and
· the stay application was timely.
· Section 16 – Competence de la Competence (power of the arbitral tribunal to rule on its own competence and decide where it has jurisdiction –have a default position via s. 16 to determine their jurisdiction)
· Confers on the arbitral tribunal the power to rule on its own jurisdiction, including:
· whether the arbitration agreement is valid,
· whether the dispute is within its scope, and
· whether the parties are bound.
· This principle means courts should not make final determinations on the scope or validity of the arbitration agreement unless the issue is clear.
· If the main contract is deemed null and void, it is seen as independent from that contract – doesn’t necessarily invalidate the arbitration clause
· This is an important and powerful move favouring arbitration
· Q11: At para. 23 of Gulf Canada Resources Ltd. v. Arochem Int’l Ltd. Hinkson J.A. mentions that “the parties agreed that the discretion formally exercised by the court pursuant to s. 6 of the Arbitration Act has been eliminated”. According to Hinkson J.A. does this elimination mean that a court retains no discretion to exercise in an application for a stay of legal proceedings pursuant to ICAA s. 8?
· No – Hinkson J.A. emphasizes that although the broad discretion formerly exercised under s. 6 of the old Arbitration Act has been removed, courts still have a limited, residual role under s. 8(1)
· The court still must decide:
· whether the parties to the litigation are parties to the arbitration agreement,
· whether the dispute arguably falls within the clause, and
· whether the application was brought in time
· The court only loses the fourth step of the old test—general discretion to deny a stay “for any sufficient reason.”
· So: the elimination of the old discretion does NOT mean the court has no role; it retains a narrow, threshold discretion to ensure the statutory conditions of s. 8(1) are met.
· Courts need to ensure that the basic requirements have been fulfilled – residual powers of the court to ensure that the arbitral clause applies 
· Beyond that, courts have very limited jurisdiction at least in the first instance
· Q12: What was the substance of the objection to jurisdiction that Hinkson J.A. dealt with in the discussion section of his judgment [see paras. 29-54]? What was the subject matter of the dispute and did it fall within the terms of the arbitration clause?
· Contract was being performed
· Arochem argued that the contract was breached at the beginning of the pendency of the agreement so was not really being performed 
· Court disagreed (see below)
· Arochem also argued that there was no liquidated demand that could be the subject of a dispute between the parties 
· Didn’t make a final determination that the clause definitely applied – something the arbitrator needed to make a decision about 
· Adopted, as a court, an arguable standard – it is arguable that all of these matters should be determined by the arbitrator (grounds for a stay)
· Whether the dispute fell within the arbitration clause
· Gulf argued that the dispute did not “arise out of the performance of the contract because refusing to perform is not ‘performance’”
· Hinkson JA rejected Gulf’s narrow interpretation
· Held that it is at least arguable, not clearly excluded, that a dispute arising out of non-performance relates to “performance” of the contract
· This question should be decided by the arbitral tribunal under s. 16, not by the court
· Thus, dispute was within, or at least arguably within, the scope of the arbitration clause
· Whether AII was a party to the contract containing the arbitration clause – opacity of corporate identity 
· 1 defendant (A.I.I.) initially denied being party to November contract that contained the clause
· Normally, someone who denies being a party cannot rely on the arbitration clause.
· But A.I.I. later took an alternative position: without conceding it was a party, it still sought a stay and reserved its rights
· It was unclear on the record whether A.I.I. was in fact a party.
· Because of s. 16, this determination was for the arbitrator, not the court
· Q13: What does Madam Justice Southin identify as “some concerns” with the majority opinion in her concurring view? Does she take a position on any matter that is materially different from that of Hinkson J.A.?
· The dissenting judge accepts the majority’s statement of facts, identification of issues, and overall disposition, but raises several concerns.
· 1. The proper legal framework must account for the appellant’s (Gulf’s) own reliance on the arbitration clause.
· The dissent emphasizes that Gulf itself introduced the arbitration provision now being used against it. The international framework is significant, particularly because the ICC Arbitration Rules include their own institutional “court.”
· 2. Section 16 does not necessarily assist the appellant.
Although s. 16 can help interpret s. 8 of the Act, the dissent cautions that it may ultimately offer no support to the appellant in this case.
· 3. The appellant’s inconsistent position undermines its argument.
The dissent is strongly influenced by the fact that Gulf advanced the arbitration clause yet now seeks to avoid the arbitration process it created.
· Gulf claims there is a contract with A.I.I. that includes an arbitration clause but opposes a stay.
· A.I.I. claims there is no contract (and therefore no arbitration clause) but still tries to invoke the Act.
The judge notes the possibility of cases where parties assert opposite versions of whether a contract contains an arbitration clause, and suggests that a defendant could not rely on s. 8 until the court determines under s. 7 whether an arbitration agreement exists in law.
· 4. Once an arbitration agreement is established, courts must not interpret it narrowly.
The dissent stresses that courts should avoid narrow readings that would sidestep s. 8 of the Act.
· Accepting Gulf’s narrow interpretation of “performance” would undermine the legislative scheme.
· Whether “anticipatory repudiation” falls within the scope of “performance” is for the arbitrator, not the court, to decide.
· If it is not obvious that a dispute falls outside the arbitration agreement, determining its scope is initially a matter for the arbitrator
· Whether or not there was an arbitration agreement at all vs a situation where you assume an arbitration clause exists and the arbitrator can make a decision
· Her question was where do we go to resolve this issue? Is this is the ICC Chamber in Paris?
	[bookmark: _Toc216382508]Canadian National Railway v Lovat Tunnel Equipment Inc, 1999 ONCA   interpretation of arbitration clause; in light of uncertainty, courts favour arbitration (Onex v Ball)

	Facts
	· Appeal by defendant (appellant) from judgement dismissing defendant’s motion for order referring matter to arbitration and for a stay of action
· Appellant (Lovat) – corporation engaged in the design, construction and supply of tunnel equipment with its head office in Etobicoke, ON
· Respondent (CNR) – company incorporated pursuant to the laws of Canada and carries on business in Ontario as a railway
· Respondent Grand Truck Western Railroad Inc (GTW) – company incorporated pursuant to laws of Delaware
· Two remaining respondents are wholly owned subsidiaries of CNR and incorporated pursuant to the laws of Michigan
· Contract dated March 13, 1992: respondents CNR and GTW entered into an agreement with appellant for the purchase of a soft ground earth pressure balance tunnel boring machine (TBM) – used for construction of a railway tunnel under the St. Clair river, provided that:
· The parties may refer any disputes under the contract to arbitration (s.11)
· Excludes all warranties, express or implied, except the warranties contained in the contract (s. 25)
· Contains an entire agreement clause providing that the contract comprises the entire contract and merges/supersedes all prior understandings and representations between the parties concerning the subject matter of the contract (s. 27)
· Section 11 (Disputes): “Parties may refer any dispute under this Agreement to arbitration, in accordance with Arbitration Act of Ontario”
· July 15, 1997: respondents commenced this action seeking $27,000,000 in damages from the appellant – alleged improper design, construction and manufacture of the TBM, that appellant breached the express and implied terms of the contract, and alleged negligence in relation to design, construction and manufacture of the TBM
· Letter of Sept. 22, 1997: counsel for appellant wrote to counsel for respondents advising that the appellant elects to refer the dispute to arbitration in accordance with the contract and asked if the respondents would agree to that process or if it would be necessary to bring a motion to stay the action
· Counsel for respondent said the respondents did not so agree and a motion was therefore necessary 
· Parties agreed that the appellant should bring a motion on an agreed set of facts to have the court determine whether the action should be stayed
· Respondents also commenced actions arising out of essentially the same facts, against insurers under 2 policies of insurance
· The two actions arise out of a builders risk policy and subscription policy – productions have not yet been exchanged in those actions and discoveries have not yet commenced
· Additional entities were involved in the construction of the tunnel that may be added as parties to the action between the respondents and appellant

	Issues
	· Whether the appellant was and is entitled to a stay of this action, and an order referring the matter to arbitration, by virtue of the dispute resolution clause contained in the contract with the respondents CNR and GTW
· Respondents’ position on appeal – TJ erred in holding that the dispute resolution clause in this contract, properly interpreted, required the respondents to submit this dispute to arbitration once a demand for arbitration was given by appellant

	Reasoning
	Finlayson JA
· plain meaning of s.11 of the contract is that either party to the contract may elect to have a matter in dispute that is covered by the contract referred to arbitration 
· Since respondents initiated the proceedings in the court, appellants were presented with a choice between electing binding arbitration or accepting the respondents’ decision to resort to the courts
· Suggesting otherwise would render the clause redundant
· As the appellant points out, the parties to a dispute can always refer the matter to arbitration if they can agree between themselves to do so
· Respondents, on the other hand, submit that the court would have to read "may" as "shall" to obtain the result sought by the appellant 
· However, this interpretation would remove all choice – parties would be restricted to one avenue of dispute resolution that might not in every case be to the advantage of either
· In my view, the correct interpretation of the clause is that “parties” means either party – either party may refer a dispute to binding arbitration and arbitration then becomes mandatory
· Failing such an election by one of the parties, the matters in dispute can be resolved in the courts
· Respondents rely on McNamara Construction Ontario Ltd v Brock University 
· Held the arbitration clause provides a right to give notice, but parties must agree before the matter will be submitted to arbitration 
· Arbitration was not mandatory
· In McNamara, the language was quite different in that it was obligatory for the parties to serve notice of arbitration but permissive for them to agree to proceed 
· Respondent argues the parties have treated the obligation to arbitrate as something to be agreed upon in the event that either party raised the issue – I cannot agree
· The omission of the first step in McNamara made clear that arbitration was not mandatory but elective on the part of either party
· Abundance of English authority exists holding that where language that is less precise than what we are dealing with here has been held to constitute an agreement to submit disputes to binding arbitration
· There has been significant change since 1970 and McNamara in the attitude of courts and the legislature as to the desirability of encouraging the resolution of disputes between the parties other than by resort to the courts
· Onex Corp v Ball Corp – where language of an arbitration clause is capable of bearing 2 interpretations, and one of those fairly provides for arbitration, the courts should lean towards honouring that option, given the recent developments in the law
· Respondents submit that we should not interfere with the exercise of discretion by the motions judge in declining to stay the action herein and cites the fact that there are other parties that have a stake in the resolution of this dispute
· In my opinion, discretion was exercised on a misreading of the arbitration clause
· There may well be disputes between the respondent CNR, its subsidiaries and the respondent GTW involving the respective insurers of those parties
· However, they have nothing to do with the liability if any of the appellant to the signatories to its contract
· The fact that there are disputes as to how any loss is to be born by 3rd parties unrelated to the appellant is another reason why the appellant should be entitled to have its relatively discrete issue determined by arbitration 

	Holding
	Appeal allowed and order by TJ set aside.
· Order is made referring this dispute between the appellant and respondents CNR and GTW to arbitration pursuant to the Arbitration Act and staying this action 
· Appellant entitled to its costs here and below


· Q14: What was the nature of the damage at issue in Canadian National Railway v. Lovat Tunnel Equipment? What happened that gave rise to the litigation in this instance?
· The respondents claimed $27 million in damages arising from the allegedly improper design, construction, and manufacture of a tunnel boring machine (TBM) supplied by the appellant. They alleged that Lovat breached express and implied terms of the contract and was negligent in the machine’s design, construction, and manufacture 
· These alleged defects in the TBM, used to construct a railway tunnel under the St. Clair River, gave rise to the litigation
· Q15: In CNR v. Lovat Tunnel Equipment what was the appellant’s argument concerning the plain meaning of s. 11 of the contract? How did the Court distinguish the facts in the instant case from those of McNamara Construction Ontario Ltd. [see paras. 14-19].
· Appellant’s argument (plain meaning of s. 11):
· Lovat argued that the plain meaning of s. 11 is that either party may elect to refer a dispute under the contract to arbitration. Once one party makes that election, arbitration becomes mandatory, and the other side must proceed accordingly. If no party elects arbitration, the dispute may remain in the courts — but once an election is made, arbitration is binding.
· How the Court distinguished McNamara (paras. 14–19):
· In McNamara, the language of the arbitration clause was different:
· It required notice to be served, but
· Arbitration could proceed only if both parties agreed.
· Thus arbitration was not mandatory.
· Both parties had to give notice and agree – “parties” was read more literally and accurately to suggest both parties agreed
· By contrast, in the present case, there is no first-step requirement and no requirement of mutual agreement.
· The omission of language similar to McNamara’s confirmed that arbitration in this contract was elective by either party, not conditional on mutual consent.
· The Court also noted English authority supporting mandatory arbitration under even less precise language.
· Here, more reasonable that either party could commence
· Q16: In CNR v. Lovat Tunnel Equipment what did the Court of Appeal describe as a significant policy change in Ontario concerning the encouragement of private dispute settlement? [see para. 20]
· The Court described a significant shift in Ontario law and judicial attitude since 1970 toward encouraging arbitration and other forms of private dispute resolution rather than relying exclusively on the courts. The Court cited Onex Corp. v. Ball Corp., emphasizing that where contractual language is capable of two interpretations, courts should prefer the interpretation that favours arbitration in light of modern policy.
· Onex v Ball – points the courts towards arbitration in light of uncertainty where there is a decision that could go either way (pro-arbitration)
· Q17: In CNR v. Lovat Tunnel Equipment how did the Court of Appeal describe the motions’ judge’s exercise of discretion? [see para. 22]
· The Court found that motions judge exercised discretion based on a misreading of the arbitration clause
· The judge had improperly taken into account the existence of other disputes involving insurers and other parties, but those third-party issues did not affect the appellant’s contractual right to arbitrate its own discrete dispute with the respondents.
· Arbitration was the way to go here – as a result, the appeal was allowed and the decision below was overturned
	[bookmark: _Toc216382509]Ferguson Bros v Manyan, 1999 ONSC  application/interpretation of arbitration clause; test for forum non conveniens

	Facts – SUMMARIES BELOW
	Motions:
· 3P moves to (a) set aside service of third-party claim ex juris, and (b) stay the third party claim under sections 106 and 138 of the Courts of Justice Act and Rules 17.06(1), (2)(a) and (2)(c)
· The defendant cross-moves to validate the service of the statement of claim, statement of defence and third party notice
Dutch Buy Ontario Beans in Quebec Bags of Indian Burlap 
· Plaintiff (Ferguson) – grower and processor of fancy beans in St. Thomas, ON
· In August 1996, F purchased from M (defendant – manufacturer of fabric bags) 2130 ten ounce jute burlap bags which M manufactured at its plant in LaSalle, Quebec from jute burlap purchased in bales in the spring of 1996 from the third party (Peabody)
· Peabody carries on business in Massachusetts as a dealer in textiles
· Peabody arranged for shipment of the jute burlap from the manufacturer in India/Bangladesh directly to M in Montreal
· M paid Peabody by cheque following receipt of shipment and Peabody’s invoice – M cut some of the burlap into the size required for the bags, stitched the pieces into bags, turned the bags inside out, and shipped them to F
· F packaged Dutch brown beans in the bags which it then sold to its customer in the Netherlands – Dutch customer rejected the beans and refused to pay F because beans were unfit for human consumption, allegedly due to aromatic hydrocarbons which contaminated the jute burlap (F arranged for a sale of the beans as salvage)
Main Action
· F commenced this action against M for damages of $100,000 for breach of contract, negligence and breach of implied warranties and conditions in the Sale of Goods Act of Ontario
· F’s claim served on M in Quebec – F proposed the action be tried in London, ON
· M filed a statement of defence in May 1998, alleging F’s acceptance of the bags after an opportunity to inspect, denying contamination of the beans, and alleging:
· Contamination by sources other than the burlap
· Negligence by F in handling or shipping the beans or bags or by the Dutch purchaser
· Compliance with the contract and absence of and compliance with implied warranties and conditions in the SOGA
· Absence of negligence by M
· M also disputes the losses and damages claimed
Third Party Claim
· June 3, 1998: M served Peabody in Massachusetts, without leave, a third-party claim for:
· Contribution and indemnity at common law and under the Negligence Act for amounts M is ordered to pay, or reasonably pays by way of settlement, to F
· Damages of $100,000 for breach of contract, negligence, and breach of implied warranties and conditions in the SOGA of ON
Contract Terms of Sales to M
· On 5 separate occasions between April-June 1996, M called Peabody and ordered 40-inch 10 oz new jute Hessian cloth – each container held 32 bales/64,000 yards of material
· Peabody responded by sending a one page confirmation of the sale on a standard typed form which noted the date, quantity, description of goods, unit price, payment terms, shipment date, destination and “ETA” to M
· Each confirmation was signed by Peabody with a line for signing by M under “ACCEPTED” 
· M did not sign or return a copy of the confirmation of sale form to Peabody
· Members of the Burlap and Jute Association (Association) are the manufacturers and users of burlap and jute in North America – adopted a two page printed standard form contract for Shipment Burlap in 1960 and amended the arbitration clause in 1994
· Amendment never formally adopted by the Association or incorporated into the Contract for Shipment 
· Association was now inactive and will not administer the arbitration of a dispute between M and Peabody because it doesn’t have the manpower/financial resources to handle an arbitration
· Both M and Peabody are members of the Textile and Bag Packaging Association Inc (TBPA) which contains in its by-laws an agreement by each regular member to submit commercial disputes to arbitration in which the laws of New York shall govern – no evidence that Peabody and M were regular members of the TBPA at the time of the transaction
· Evidence that the TBPA will only internally arbitrate disputes which do not exceed $20,000

	Issues
	· Which arbitration provision, if any, governs?
· Is Manyan’s claim against Peabody for contribution and indemnity a matter which is within the ambit of the arbitration agreement
· Is the arbitration agreement null and void, inoperative or incapable of being performed as contemplated in s. 8 of the Model Law on International Commercial Arbitration adopted by UNCITRAL and incorporated into the ICA Act of Ontario which would then render inapplicable the provision of Art. 8 of the Model Law requiring referral to arbitration and staying these proceedings on a referral to arbitration?
· Is the service ex juris on Peabody proper under R. 17.02 or should the third party claim be stayed?
· Should the third party claim be set aside on the basis that Ontario is a forum non conveniens?

	Reasoning
	Cameron J
Which arbitration provisions, if any, govern?
· no evidence that Peabody and M were regular members of the TBPA at the time of the transaction – there can be no agreement to arbitrate under the by-law of that organization
· Despite Manyan not signing the Confirmation of Sale, the arbitration clause was validly incorporated by reference:
· The parties had historically contracted on the same terms.
· Manyan had the standard Contract for Shipment in its files and could have reviewed the incorporated terms.
· Manyan accepted and used the goods, and paid the invoices—showing a binding contract existed.
· Both parties are commercially sophisticated, with no power imbalance; the incorporated terms are typical and reasonable for international contracts.
· Result: Arbitration clause 11 in the 1960 Contract for Shipment forms part of the contract.
Applicability of ICA Act and Model Law
· The Model Law applies in Ontario through the ICA Act.
· Article 7(2) requires the arbitration agreement to be “in writing,” which can include incorporation by reference.
· The arbitration clause here qualifies as an arbitration agreement under Article 7.
Is the dispute within the ambit of the agreement to arbitrate?
· M’s claims against Peabody include:
· Negligence, and
· Contribution and indemnity under the Negligence Act.
· These claims arise in tort, not contract, and their existence does not depend on the contract or its breach
· Under the Kaverit test:
· A dispute falls within an arbitration clause only if the claim or defence relies on a contractual obligation
· The tort and contribution claims do not rely on the contract; they arise independently.
· Although courts now favour arbitration where language allows, the clause (“arising out of, in connection with or relating to the contract or the breach thereof”) does not extend to independent tort claims.
· Referring tort issues to arbitration would also cause a multiplicity of proceedings and risk inconsistent findings—contrary to s. 138 of the Courts of Justice Act
· Because of the inconvenience and the expense and delay of hearing the same matters in different forums (convenience factor)
· Inconsistent decisions
· Tort issues which fall outside the contract but are common to all three parties is something that would properly be decided by an Ontario court
· Also, Peabody’s burlap could be expected to enter into the stream of commerce and could be seen as him taking advantage of the Ontario marketplace
· Those who enter the Ontario marketplace must abide by its rules
· Contract and sale-of-goods issues between Manyan and Peabody may be arbitrable, but tort and contribution issues must remain in court (especially since Ferguson is not bound by the arbitration agreement)
· If the arbitration mechanism is inoperative, it cannot be relied on as a defence
Is the Arbitration Agreement null and void, inoperative or incapable of being performed under Art. 8(1) of the Model Law?
· M argued the agreement was incapable of being performed because arbitration could only occur through the Association, which refused to arbitrate
· The arbitration clause does not name a specific arbitrator but mandates arbitration under the Association’s rules and Massachusetts law.
· The Association refuses to arbitrate, and there is no evidence the arbitration can proceed under those rules.
· Result: The arbitration agreement is effectively incapable of being performed
Servis Ex-Juris (serviced outside the jurisdiction)
· Peabody sought to set aside service outside Ontario, arguing that arbitration ousted court jurisdiction.
· Since negligence and contribution claims are not arbitrable, service ex-juris was properly authorized under Rule 29.01.
· Service ex-juris is correct 
· Remaining question: whether Ontario is the appropriate forum
Forum (Non) Conveniens
· The test: whether another forum is clearly more appropriate and convenient
· Test requires consideration of the following factors: location where the contract was signed; applicable law of the contract; the residences of the parties; where the majority of the witnesses reside; location of key witnesses; location from which most of the evidence will come; jurisdiction in which the factual matters arose; location of the core of the action; geographical factors suggesting a natural forum; any juridical advantage to either party; any applicable limitation periods; if more than one action has been commenced in different jurisdictions, whether the domestic or foreign action was commenced first
· Relevant factors considered: 
· Contract accepted in Massachusetts; Massachusetts law applies only to contract interpretation, not negligence or contribution.
· Both parties have attorned to Massachusetts courts for arbitration purposes.
· Manyan’s employees are in Quebec; Peabody’s are in Massachusetts.
· Critical evidence and witnesses span Ontario, the Netherlands, India/Bangladesh, and multiple carriers.
· The main action (Ferguson’s claim) is already properly before the Ontario courts.
· Ontario is the natural and most efficient forum for the negligence and contribution claims:
· Having one trial avoids duplicative proceedings and inconsistent findings
· No jurisdiction offers a clear juridical advantage
· Result: Ontario is a convenient forum; service is valid.

	Holding
	Motion dismissed and cross-motion granted
· Require Peabody to defend the action in court – dismiss the third party’s motion and would validate the services as sought by defendant


· India/Bangladesh (supplying burlap)  Peabody (bought the burlap and sold it to M)  Manyan (manufactured the burlap bags and sold to F)  Ferguson (put the beans in the bags and sold them to the Dutch customer)
· Second contract- contract of supply between Peabody and Manyan 
· Was notarized in the form of a confirmation slip that has an arbitration clause within it stating arbitration is supposed to take place in Massachusetts 
· Notes an arbitral mechanism that is defunct (non-operative)
· Question is then was Peabody legitimately served and could it raise the arbitration clause as a defence to the jurisdiction of an Ontario court
· Need to think carefully about concurrent proceedings and avoiding it 
Chat’s Fact Summary of the above case
· Parties:
· Plaintiff: Ferguson, an Ontario bean grower/processor.
· Defendant: Manyan, a Quebec manufacturer of burlap bags.
· Third Party: Peabody, a Massachusetts textile dealer supplying jute burlap.
· Underlying Transactions:
· In 1996, Ferguson bought 2,130 jute burlap bags from Manyan.
· Manyan made the bags using burlap purchased from Peabody, who shipped burlap directly from India/Bangladesh manufacturers to Montreal.
· Manyan paid Peabody upon receiving each shipment and invoice.
· Contamination Issue:
· Ferguson used the bags to ship Dutch brown beans to a customer in the Netherlands.
· The Dutch buyer rejected the beans as unfit for consumption due to alleged aromatic hydrocarbon contamination from the burlap.
· Ferguson sold the beans as salvage and sued for losses.
· Main Action:
· Ferguson sued Manyan in Ontario for breach of contract, negligence, and breach of implied warranties, claiming $100,000.
· Manyan denied liability, raising alternative contamination sources, alleged negligence by Ferguson or others, and compliance with warranties.
· Third Party Claim:
· Without leave, Manyan served Peabody in Massachusetts with a third party claim seeking:
· Contribution and indemnity under common law and the Negligence Act, and
· $100,000 in damages for breach of contract, negligence, and breach of implied warranties.
· Contract Documentation:
· Manyan placed five telephone orders to Peabody in 1996.
· Peabody sent written confirmations referencing “TERMS AND CONDITIONS AS PER THE BURLAP AND JUTE ASSOCIATION CONTRACT FOR SHIPMENT BURLAP.”
· The standard Association contract includes an arbitration clause, entire agreement clause, and choice of law (seller’s state) clause.
· Manyan never signed or returned the confirmation forms.
· Arbitration Framework Issues:
· The Burlap and Jute Association had become inactive and unable to administer arbitrations.
· Both companies belonged to the Textile and Bag Packaging Association (TBPA), whose by-laws require arbitration under New York law, but:
· It is unclear whether both were “regular members” at the relevant time.
· TBPA only arbitrates disputes under $20,000, below the amount in dispute.
[bookmark: _Toc216382510]Enforcement of Arbitral Awards
· Obviously, successful parties are concerned about the enforcement of dispute settlement results
· Unless the parties agree to enforcement automatically 
· Formal enforcement requires the successful party to invoke the machinery of the court to get relief – can be a separate process
· May require formal examination or the invocation of officers of the court like a bailiff
· Will take time and money – may want to get the arbitral award enforced, if possible, without the aid of the court
· In the case of enforcement of a judge awarded by a court, a foreign court may take time to verify the decision and ensure that it is consistent with the public policy of the receiving jurisdiction
· Enforcement of judgements is therefore not automatic – lack of automaticity may present an additional opportunity for the defendant to delay
· There are fewer concerns with the enforcement of arbitral awards because they are not seen to embody the public policy of a foreign jurisdiction (less need to be concerned about enforcement)
· The New York Convention on the Enforcement of Foreign Arbitral Awards (1958) has garnered widespread recognition – 172 signatory countries (including Canada)
· Under the New York Convention, domestic courts are required to:
· Disallow litigation that contravenes a properly invoked arbitration agreement
· Recognize/enforce foreign arbitral awards, subject to a few, very limited exceptions
· Appealing awards of arbitrator in many jurisdictions is difficult (in Canada, a “reasonableness” standard prevails = was the arbitrator’s decision “reasonable”? if so, no overturning of award)
· Appealing an Arbitral Award
· Parties may face an uphill battle in obtaining leave to appeal from arbitral decisions concerning the proper interpretation of a commercial agreement
· If parties want an appeal right, parties should carefully consider their arbitral agreements, and should include express language providing for a right of appeal on questions of fact, mixed fact and law or law, depending on the Arbitration Act governing their agreement
· Be careful about mentioning possibility of appeal in the award itself or the arbitral agreement
· In addition, arbitrators are more likely to have the final say
· Parties must therefore exercise great care in selecting their arbitrator, and should conduct careful diligence on the arbitrator’s experience and expertise
· The Standard of Review for Arbitral Awards
[bookmark: _Toc216382511]Sattva Capital Corp v Creston Moly Corp, 2014 SCC 53  SCC dealt with the standard of review by courts of arbitral awards (generally reasonableness – deference to arbitrator)
· Courts should generally take a deferential approach to an arbitrator’s decision
· Courts should therefore apply a “reasonableness” standard when reviewing those decisions rather than the more stringent “correctness” standard, which would apply only if a question of law of broad importance arose
· Ex: constitutional question or one of central importance to the legal system as a whole
· Recognition and Enforcement of Arbitral Awards in Ontario
· Enforcement of foreign arbitral awards in Ontario takes place under the International Commercial Arbitration Act Arts 35-36
· Recognition
· The process of acknowledging foreign judgements or arbitral awards is known as “recognition”
· ICAA Art. 35 – “an arbitral award, irrespective of the country in which it was made, shall be recognized and binding and, upon application…shall be enforced…”
· Shall be recognized and enforced - automatic
· Enforcement
· ICAA Art. 36 provides grounds for refusing recognition or enforcement of an award
· Refusal may only take place:
· Due to incapacity of the parties
· Failure of notice to arbitrate
· Where the award deals with a matter not falling within the terms of submission to arbitration
· Where composition of the arbitral tribunal was improper
· Where the award itself is not binding
· Or
· Where the subject matter of dispute is not capable of settlement by arbitration (e.g. tax, IP rights)
· Where recognition or enforcement would be contrary to public policy
· The New ICAA in Ontario (2017)
· March 2017: a new international commercial arbitration act for Ontario came into force – the International Commercial Arbitration Act, 2017, SO 2017, c 2 (the New Act) replaces the previous one from 1990
· The new legislation makes 4 important changes to Ontario law:
· It clarifies that an arbitration agreement can be concluded orally, and although the agreement must be in writing, this requirement can be met through terms in correspondence
· It includes provisions on interim measures, giving greater clarity to jurisdiction of arbitral tribunal
· It expressly adopts the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards – this wasn’t clear in previous legislation
· It changes certain limitation periods by imposing a limitation period on the enforcement of arbitral awards, generally of 10 years from the date of the award
[bookmark: _Toc216382512]International Commercial Arbitration Resources – reading notes
The New York Convention
· The New York Convention of 1968 – centrepiece of the modern framework governing the enforcement of international arbitration agreements and awards
· Approximately 125 adherents
· By requiring courts to give effect to pre-dispute arbitration agreements covered by the Convention, it allows disputants to centralize the predictability of their dispute resolution activities in a private forum selected for reasons such as mutual convenience and desirability of the local arbitration law
· Subject to generic exceptions bearing on validity of the agreement to arbitrate, Convention courts are to disallow litigation that contravenes a properly invoked arbitration agreement 
· Access to litigation having been foreclosed, parties are left to pursue their rights within the agreed upon arbitral mechanism
· Under the Convention, courts are also required to recognize and enforce certain international and foreign awards
· One by-product of this obligation is that disputants are at liberty to select places of arbitration that have no connection to the dispute or the assets of a party
· If the place chosen is a Convention state, the resulting award will enjoy global efficacy
· When enforcement of an arbitration clause is sought, the extent of enforcement may depend on whether the parties have designated a place of arbitration and whether that place is a party to either the New York or Inter-American Convention
· Through the NY Convention, arbitral awards enjoy greater transnational currency than the work product of American judges
· Considerable efforts have been exerted to formulate a jurisdiction/judgements convention that garners US participation and participation of a sufficient number of other states to warrant the exercise
· Likelihood of success is at present unclear
· Project has encountered difficulties – various interests and diversity among legal cultures have impacted the process
· Convention presently being crafted would establish for judgement a global standing roughly equivalent to that currently enjoyed by awards
The UNCITRAL Arbitration Rules
· Influential text sponsored by the United Nations Commission on International Trade Law (UNCITRAL) – UNCITRAL Arbitration Rules (1976)
· Designed for use without an administering institution but have served additional contexts
· As slightly modified, they have provided the procedural framework governing both mixed disputes and state-to-state proceedings at the Iran-US Claims Tribunal for 2 decades
· Also been the basis of many institutional rules sets, whether intended for private disputes or the more exotic mixed disputes and state-to-state proceedings
· As of 1994, they have been one of two format options available to aggrieved investors under NAFTA Chapter 11
· Numerous commentaries highlight its success and provided encouragement to UNCITRAL as it contemplated its more ambitious project, the UNCITRAL Model Law
The UNCITRAL Model Law
· Relatively comprehensive arbitration statute – UNCITRAL Model Law on International Commercial Arbitration is designed for adoption by states without substantial additional work
· When states do so, they modernize their arbitration law along well thought-through lines
· Model Law intended to address only “international” and “commercial” arbitration, but has been adapted to produce statutes having broader coverage
· In addition to giving effect to arbitration agreements and awards, the Model Law confers wide party autonomy, circumscribes judicial intervention in the arbitral process, and restricts bases upon which awards can be set aside
· Model Law’s expertly-drafted provisions are a selective and inventive mix of features inspired by numerous influences
· Garnered an impressive number of adherent states: ~40 states have statutes that follow it
· Model Law also influenced enactments not replicating it en toto – many arbitration acts have been overtly inspired by its spirit and textual approach
· Demonstrated by the English Arbitration Act of 1996 and certain other legislation
· Despite its success, it would be misleading to suggest that adopting states have become indistinguishable in their arbitration laws 
· Diversity of the states that have adopted the Model Law and the tinkering that adherent states have undertaken continue to promote a measure of disunity
· Nevertheless, the general trend promoted by the Model Law is one of convergence, not divergence
The UNCITRAL Notes
· UNCITRAL Notes on Organizing Arbitral Proceedings 
· In that booklet, one finds a relatively comprehensive checklist of procedural issues that might otherwise present traps for the unwary, and suggestions for managing them 
· Many of the problems catalogued in the Notes arise because international arbitration (almost by definition) brings differing legal cultures, and hence, divergent expectations
· How should the tribunal select the place of arbitration when the disputants disagree? Should jurisdiction and liability be handled in a bifurcated proceeding? 
· These questions and more are treated in the Notes
· Though the Notes might serve as a reminder for rule-makers and clause drafters, they are in no sense binding in the manner of a statute
· Relevance among arbitrations will vary 
· Ex: the differing expectations the Notes anticipates may not occur in an arbitration where the arbitrators and disputants are part of the same legal tradition or commercial sector
· Notes’ suggestions may not comply with the methods preferred by the experienced arbitrators conducting the arbitration, or may give way to a more specific controlling text, such as the IBA Rules on Evidence
· Notes potentially serve an invaluable educational function by increasing alertness of participants – to the extent a tribunal welcomes the informed suggestions of counsel, the Notes readily facilitate that kind of collaboration
The UNIDROIT Contract Principles
· The UNIDROIT Principles of International Commercial Contracts are more substantive than procedural – present ~120 articles a “restatement” of international contract law compiled by experts from the major commercial law traditions
· Unlike the broadly analogous UNCITRAL text (CISG), the Principles are not contained in a treaty – questions of ratification, reciprocity and the like, therefore, do not arise
· Principles apply to a broader range of contracts than the CISG, which is limited to sales transactions 
· Like the CISG however, the Principles have already supplied rules of decision in numerous arbitrations
· Principles can play a role in several situations
· Ex: parties’ contract is silent concerning applicable law and the otherwise applicable law cannot be ascertained, or traditional conflicts rules result in a poor match for the international transaction
· In either circumstance, direct application of the Principles by a tribunal will often do no violence to the parties’ shared expectations, and indeed may be fairer and more sensible than the application of a national law with a connection to only one party
· Where the parties have referred to a national source to govern their contract (such as by naming “the lex mercatoria”, the Principles offer a desirable alternative to an analysis unaided by a single, galvanizing text
· As a cohesive, concrete set of rules, the Principles are less dependent for correct application upon a tribunal’s comparative law skills than a lex mercatoria or tronc commun inquiry
· At the time of formation, the parties may designate the Principles to govern their contract
· When they do so, they add predictability to their rights and duties from inception and accordingly, reduce the likelihood of disputes through the contract period
[bookmark: _Toc216382513]Ethics in International Business (November 26th)
Ethics – what are they?
· Ethics: a branch of philosophy that addresses questions of morality – concepts of good and bad, right and wrong
· What is immoral is not in all instances illegal – morality =/legality
· Morality and legality are deeply influenced by culture and are seen differently (i.e., in some countries ‘facilitation payments’ are not considered bribes)
· Doing business across national boundaries raises the possibility that actors will be exposed to different, and sometimes conflicting, moralities and legal standards
· Starting to see evidence of international minimum standards targeting certain types of behaviour: labour, bribery, environmental protection, etc. (provide us with an ethical framework)
· However, emergence of minimum ethical standards is also hampered by:
· ‘pushback’ against international human rights as “Western”/imperialistic/hypocritic – not a universal standard 
· Vagueness and patchwork nature of existing standards
· Lax enforcement as a competitive advantage – tensions of wanting to gain competitive advantage
· The Rule of Law – defined by the UN as: “a principle of governance in which all persons, institutions and entities, public and private, including the State itself, are accountable to laws that are publicly promulgated, equally enforced and independently adjudicated, and which are consistent with international human rights norms and standards.”
· Since the end Cold War in 1990, much attention devoted to enhancing the Rule of Law internationally
· Contemporary focus on ethics in international business transactions stems from the fact that adherence to law is understood to:
· Bring about stability
· Promote equality
· Stress personal responsibility for the outcomes we otherwise enjoy
· Rule of law attempts to create a level playing field for all participants in a legal system
· We all must adhere to common baseline rules, and this benefits collective environment we live in 
· Critiques – the law itself is kind of flawed:
· Too focused on stressing blind obedience to the law and insufficiently attentive to the justice that the law generates (difficult question – what is justice?)
· Deep biases continue to be embedded in existing rule of law (MeToo, BLM, Indigenous rights, etc.)
· It is not enough to believe in standard liberal tropes of equality of opportunity ex ante
· Some attention needs to be paid to the fairness of outcomes ex post
· Justice of the law matters, not just rule of law per se
· Q1: What preliminary issues does the Class Note identify as arising in relation to ethics in international business transactions? Is there one issue among those that struck you as cross-cutting or most important? [see p. 1]
· Involve employment practices, human rights, 
· Conditions of employment – if you are involved in an IBT or giving advice on an international investment, the first concern should be employment
· Conditions are they employed under – what are the standards? What is minimum wage? 
· Do we use the law of the host state (competitive advantage if the cost of wages is lower) or home state from which the investment originates? 
· Maybe, international standard could be applied through a treaty or agreement to look for basic standards in default of agreement on law of the host or home state 
· Can look to the International Labour Organization’s (ILO) standards 
· If host government has ratified the ILO, that is a place you should look
· These concerns may be extrapolated to other concerns
· Human rights – freedom of expression, association, equality rights, etc. 
· Q2: At p. 1 the Class note refers to the fact that safeguarding “the basic rights and dignity of employees” is important. How can that be accomplished?
· Audit foreign subsidiaries and subcontractors on a regular basis to ensure standards are met and take some sort of course of action when those standards aren’t met
· Collective bargaining, living wage, worker’s input
· Principles like non-discrimination 
· Look to international standards which may contain all of these ideas to flesh out what protection might be available or could be offered by a foreign employer
· Q3. At p. 2 the Class Note mentions the Sullivan Principles. What were these and what two conditions did they rest upon? Were the Sullivan Principles successful?
· Named after Leon Sullivan – guidelines for companies doing business in South Africa
· Sullivan himself believed they were not successful as in the 70s/80s demonstrated an exodus of companies leaving South Africa
· However, this exodus of companies led government to promote a multi-racial democracy regime 
· The Sullivan Principles
· Although racism/racial segregation were long endemic in South Africa, they were given state endorsement through official South African policy of apartheid (apartness) inaugurated in 1948
· The Sullivan Principles, introduced in 1977, consisted of 7 requirements a corporation was to demand for its employees as a condition for doing business in South Africa
· Western companies coming to South Africa needed to figure out how they could comply with South African law while complying with ethical and human rights standards
· Demanded equal treatment of employees regardless of their race both within and outside of the workplace, demands which directly conflicted with official South African policies of racial segregation and unequal rights
· Passive aspect – companies following the Sullivan Principles wouldn’t adhere to South African laws about separateness in the course of their business dealings 
· Active aspect – company should do everything to promote the abolition of the apartheid 
· The Sullivan Principles required:
· Non-segregation of the races in all eating, comfort, and work facilities
· Equal and fair employment practices for all employees
· Equal pay for all employees doing equal or comparable work for the same period of time.
· Initiation of and development of training programs that would prepare, in substantial numbers, blacks and other nonwhites for supervisory jobs
· Increasing the number of blacks and other nonwhites in management and supervisory positions
· Improving the quality of life for blacks and other nonwhites outside the work environment in such areas as housing, transportation, school, recreation, and health facilities
· Before the end of South Africa’s apartheid era, the principles were formally adopted by more than 125 US corporations that had operations in South Africa
· Of those companies that formally adopted the principles, at least 100 completely withdrew existing operations from South Africa
· As South Africa’s system of apartheid persisted relatively unchanged from the 1970s into the late 1980s, Sullivan “abandoned [his principles] as not going far enough”
· Complained the principles by themselves were not enough to pressure a South African government steadfast in its refusal to yield to change
· Some commentators argue they did have an influence on the government ending the apartheid – apartheid ended in 1994
· Ethics in IBTs
· There are a number of important questions that arise in ethical considerations in IBT:
· Whose system of ethics do you use in conducting IBT?
· If you are setting up standards about ethical conduct in IBTs, which laws do you look to?
· Your own? Your foreign partner? Do you look at effects of a particular practice? What if ethical violations occur after you commence your transaction? How far do you continue to operate?
· Jurisdiction and enforcement?
· Key Areas of Ethical Concern in IBT
· Employment practices:
· Meting core international standards (ILO) when employing those in a foreign country
· Regular audits of the company and suppliers
· Human rights:
· Meeting international minimum standards to the extent permitted under domestic law
· Allowing workers to organize
· Encouraging worker training, health and environmental standards
· Environmental degradation
· Q5. At p. 3 of the Class Note there is reference to Garrett Hardin’s “tragedy of the commons”. What is a “tragedy of the commons” and why might foreign companies be tempted to engage in it in their international business transactions?
· Tragedy of the commons – there are parts to the environment that none of us own but we all use for the public good (like the atmosphere or oceans)
· Spoiling a common resource that can be used and exploited by local and foreign actors
· When you pollute those things, that harms everyone
· Tragedy of the commons occurs because everyone will use as much as they want – foreign companies might engage in this because there may be more relaxed regulation of the environment 
· Despoil or use the common resource for a profit
· Q6. At pp. 4-5 the Class Note there is a discussion of corruption and mention of two arguments concerning the furnishing by foreign companies of “facilitation payments”. What are facilitation payments and what are the two arguments – pro and con – concerning them?
· Facilitation payment – payment used to achieve a pre-determined legal outcome 
· There was a Foreign Corrupt Practices Act passed in the US that outlined regulations on bribes for officials – there was pushback 
· Pros and cons
· Pros – these payments are a part of life, and if you aren’t going to invest because a government demands a certain amount, it takes away payment from the local economy
· They can also help get the government going on a certain thing 
· Cons – reduce returns on business investments and lead to lower economic growth since bureaucrats just take this money for themselves so it doesn’t flow back to the economy
· Even though they are legal, they can lead to other forms of preference and corruption as they sully both giver and receiver of the facilitation payment (creates a cycle and norm)
· Need to ensure facilitation payments are made for a pre-determined legal outcome and NOT a favourable legal outcome (fine line)
· Q7. At pp. 5-6 the Class Note speaks of foreign companies having “moral obligations”? What is meant by the term “moral obligations”? Where are moral obligations sourced? How are companies supposed to identify what “moral obligations” are in a given situation?
· Moral obligation – tied to the fact that when you have power, it can come with a social responsibility to societies that provide you with that power (the way you use it matters)
· Identifying moral obligations: consider social and ethical consequences of decisions in foreign countries
· Look at the real needs and wants in the country, look for the deficiencies 
· Identifying them by comparing it to your home state? The host state standards? An international standard? – have to understand basic approaches to questions of ethical regulation
· Social responsibility is the “right way” to behave as a company
[bookmark: _Toc216382514]Philosophical Approaches for Ethical Regulation of IBT
· The Friedman Doctrine (often contrasted with cultural relativism – see below)
· Milton Friedman (1912–2006) was an American economist and statistician who received the 1976 Nobel Prize in Economics for his research on consumption analysis, monetary history and theory and the complexity of stabilization policy – taught at University of Chicago
· Influential article in 1970 – Friedman put forward the idea that the only social responsibility of business is to increase profits for its shareholders, so long as this activity is otherwise lawful (Friedman Doctrine)
· Only social responsibility a company holds is to its shareholders – stock holders can use their proceeds to make social investments but not an obligation for the company
· Cultural Relativism
· According to a cultural relativist argument, ethics is dictated/reflected by culture – hence, all ethics are culturally determined – business should adopt the culture in which they are operating
· Cultural relativism rejects the idea that universal notions of morality transcend culture 
· Here, illegal conduct might just be embedded in the culture of that country
· Contrast with the Friedman Doctrine
· Friedman Doctrine - Idea of efficiency with a corporate focus
· Cultural relativism – what is right and wrong dependent on the culture
· The Righteous Moralist – home-country bias in terms of ethics
· A righteous moralist position – holds that home country standards of ethics are appropriate for companies to follow in foreign countries
· Looks at what a business’s home country standards are and applies them in foreign countries (dependent on the home country – many companies have HQ’s in the global south and we may have problems with them coming in to Canada for business if their ethical standards are different/less rigorous)
· Main criticism – its advocates go too far
· Like in the case of an “idiot rule”, a more nuanced approach is necessary
· Sometimes, greater sensitivity to cultural norms is required
· The Naïve Immoralist – asserts that if others are not following ethical norms in a host country, then it’s ok not to either (ex: bodybuilder – “it’s ok to take steroids because everyone is doing it”)
· Looks at what other firms are doing in that country and then follows – refuses to recognize that there are other standards that might be more appropriate
· Criticism – encapsulated in the observation that individuals and corporate actors have the power to make choices and influence change
· Q11: At pp. 8-9 the Class Note mentions utilitarianism. What is utilitarianism and why might it be useful in planning or structuring international business operations? Does the Class Note mention utilitarianism having any identifiable drawbacks?
· Action is desirable if it can lead to the best possible balance of the good over the bad (maximizing general benefit)
· Encourages business to put thought into the social benefits of their actions and then proceed accordingly – thinking about not only the present, but also the future and the impact
· Drawbacks – how do you measure benefits or costs? How do you know risk of an action before you do it? Does this consider minorities? 
· Q12: How do Kantian ethics differ from utilitarianism? How does the observation at p. 9 of the Class Note that “people are not instruments” influence the shape of ethical standards in IBTs today? 
· Kantian ethics – people-focused, people are not a means to an end and have inherent value
· Everyone’s dignity to be respected 
· Minimum standards approach
· Utilitarianism and Kantian Ethics
· Utilitarianism – school of ethics holding that the moral worth of actions or practices is determined by their consequences, usually considered in the aggregate
· From this perspective, the best decisions are those that produce the greatest good for the greater number of people
· Was championed by English philosophers such as David Hume (1711-1776), Jeremy Bentham (1784-1832) and John Stuart Mill (1806-1873)
· Utilitarianism is challenged by Kantian ethics – holds that individuals have intrinsic moral worth (they are not instruments)
· Utilitarianism often overlooks considerations of justice, particularly the treatment of minorities (in its preference for aggregate measures)
· Q13: at pp. 9-10 the Class Note mentions “rights theories” as a basis for ethical standards in international business transactions. On what basic instrument are such standards based? Can you give one example? Why might rights theories be problematic in the design of ethical standards for international business transactions?
· Rights theories – human beings have fundamental rights and privileges that transcend national boundaries and cultures (rights establish a minimum level of morally acceptable behaviour)
· Rights Theories
· A key foundation for ethical behaviour in IBT is rights theories
· Rights theories – based on the idea that individuals (and in some cases groups) have inalienable rights which must be protected under international and domestic law (founded on Kantianism)
· Rights and “rights-talk” originate in Roman law: potestas
· This is why rights discourse is sometimes challenged by non-Western critics who assert that rights are a Western invention alien to other legal traditions
· At the same time, it is maintained that failure to respect rights should give rise to a claim
· Rights Theories – International Human Rights Protections
· UDHR (1948) prompted the creation of two other international covenants:
· International Covenant on Civil and Political Rights (1966)
· States have the obligation to “respect and ensure” civil and political rights
· International Covenant on Economic, Social, and Cultural Rights (1966)
· States have the obligation to “progressively achieve” economic, social, and cultural rights
· Justice Theories – often focus on the just distribution of benefits for opportunities
· Key thinker whose work reflects theories of  justice is American philosopher John Rawls (1921-2002)
· In A Theory of Justice (1969) Rawls asserted that individuals coming together in a prototypic community would agree to:
· Maximum liberty for all consistent with a similar liberty for others (“liberty principle”)
· Inequality in basic social goods (income, wealth distribution) only to the extent that these inequalities benefit the least well-off (“difference principle”)
· Need to commit to equality and adjust equality through varying degrees of fairness to improve the condition of the law
· Critics of Rawls assert that:
· A prototypic community is a fantasy since we don’t come together to create new communities too often
· Instead, we weave our contributions into the frameworks of existing communities where a lot of prior injustice has left a persistent legacy – difficult to eradicate privilege
· Equality of opportunity has to be matched by concerns about the fairness/unfairness of outcomes – one does not exist without the other
· To focus on equality of opportunity misses the reality that many do not enjoy such equality
[bookmark: _Toc216382515]International Regulation of Business Ethics
· Q15: At pp. 11-12 the Class Note mentions four reasons why ethical considerations have become more important in international business transactions today. What are they?
· Continues to be a lot of unethical and illegal behaviour involved in IBTs regularly
· Over the past 2 decades, lots of economies have embraced capitalism promoting lots of opportunities in business markets internationally
· Ethics and behaviour of a company may erode democratic integrity
· Although enforcement options fail to keep pace with actual behaviour, international law should have teeth and where this isn’t possible, domestic law should be able to prosecute these issues
· Q16: At pp. 12-13 the Class Note also mentions four countervailing factors that complicate/qualify the importance of ethical considerations in international business transactions today. What are they?
· Immoral and illegal behaviour is often profitable and only a small amount of that behaviour will be uncovered – difficult to prosecute, hard to keep track of
· Differences in business ethics across countries
· Definition of ethics might be hard to establish 
· Reluctance of many countries to enforce criminal laws in cases where behaviour takes place abroad
· International Regulation of Business Ethics
· Ethical behaviour has become a big issue in international business because:
· There continues to be a lot of unethical and illegal behaviour by corporations and individuals
· The conversion to capitalism achieved in many countries in the 1990s was not matched by a similar development of legal infrastructure
· The lack of business ethics tends in parallel to erode democracy and the rule of law
· International regulation of business ethics is uneven and its enforcement record is poor
· Some complicating factors:
· Immoral/illegal behaviour is profitable. Only a small amount of illegal behaviour will ever be uncovered or prosecuted
· Business ethics vary from between countries – tough to establish truly international norms
· A consistent definition of illegal or unethical behaviour is hard to establish in a competitive environment where “breaks” may offer a competitive advantage
· International criminal law remains in its infancy. Few truly international crimes can be linked to business behaviour
· Efforts to Proscribe Official Behaviour (behaviour of government officials)
· UN Convention Against Corruption (2003) – 190 signatories, emphasizes:
· Prevention, criminalization, international cooperation, periodic review
· UN Convention Against Transnational Organized Crime (2003) – 147 signatories, emphasizes:
· The need for integrity of public officials
· The need to fight transnational organized crime, trafficking of human beings, and terrorism
· Requires a minimum sentence of 4 years imprisonment for transnational organised criminal offences
· UN Declaration Against Corruption and Bribery (1996)
· International Code of Conduct for Public Officials (1996)
· Sets out principles concerning the prevention of conflicts of interest, disclosure of assets, the acceptance of gifts, the handling of confidential information and involvement in political activity
· But…
· ‘Rolexgate’ in Peru…
· Peruvian President Dina Boluarte, who ascended to office from humble beginnings amid political turmoil recently, has been photographed wearing Rolex watches and expensive jewellery – first female president in Peru
· Boluarte says she’s been subject to sexism by the media and claims to have been ‘loaned’ the watches by a friend
· Peruvian congress impeached her (3 weeks ago) for corrupt acts and was unfit to serve 
· Corruption in Vietnam…
· Vietnam has been rocked by its largest corruption scandal to date after authorities in Nov. 2023 arrested a prominent real estate developer over allegedly embezzling nearly €11.4 billion ($12.4 billion), the equivalent of more than 3% of the country's GDP
· Since then, the scandal has brought down Vietnam’s president and senior government ministers
· The Economists issue from this week – Anything Goes America (Trump’s family benefitting from his tenure in office and severe corruption)
[bookmark: _Toc216382516]Canada and International Regulation of Business Ethics
· Q17: At pp. 15-16 the Class Note observes that “Canada has not been the most enthusiastic enforcer of international rules related to business conduct abroad” for a number of reasons. What are these reasons?
· A lot of initiatives to combat corruption are US inspired – government might not be so keen on prosecuting corruption within Canadian companies
· Don’t want to prosecute because of the damage to people and issues with the company
· US inspired drive to stem corruption 
· Shortcomings in the law – nexus of alleged defences
· Corruption
· Concern with corruption dates to 1970s – corruption erodes business confidence and the business environment
· Passage of US Foreign Corrupt Practices Act (FCPA – 1977)
· Suspended by the Trump administration this year (allegedly back in force?)
· Inspired the OECD convention 
· Signature of the OECD Convention on Combating Bribery of Foreign Public Officials (1997, entry into force in 1999):
· Obliges member states to make bribery of foreign public officials a criminal offence
· Allows “facilitation payments” made to expedite routine government action
· Depends upon governmental willingness to prosecute
· Nuanced position of many companies on “facilitation payments”
· Canada and the OECD Convention
· Canada implemented the OECD Convention on Combating Bribery of Foreign Public Officials Act (CFPOA) in 1999, 22 years after equivalent US legislation
· 1990s – a number of Canadian companies were identified as engaged in corrupt behaviour abroad
· Of more than 600 companies listed in 2015 as barred from doing business with the World Bank due to corruption, 117 were Canadian (most of any one country)
· Of those, 115 were linked to SNC-Lavalin and its subsidiaries
· Among the listed SNC subsidiaries were Candu Energy, which designs CANDU nuclear reactors, and Evergreen Rapid Transit Holdings, the SNC-Lavalin company established to build Vancouver’s Sky Train
· The Corruption of Foreign Public Officials Act
· Foreign and domestic corruption are currently prohibited under Canadian law by the CFPOA and the Criminal Code, respectively
· The CFPOA criminalizes directly or indirectly bribing or offering to bribe a foreign public official to obtain or retain an advantage in the course of business
· The Criminal Code also contains a number of public and private corruption offences
· Facilitation payments exemption ended in 2017 – but Canadian enforcement of the CPFOA hampered by:
· Rigidity of Canadian criminal law - Canadian foreign bribery can only be pursued as a criminal matter, whereas the U.S. DOJ and SEC often tag-team bribery cases using both criminal and administrative law
· Interval between charge and sentencing in Canada is often lengthy 
· Provincial securities regulators, which are small and balkanized in comparison with national securities regulators like the SEC
· Until 2018 Canada had no deferred prosecution regime (in Canada a ‘remediation agreement regime’) whereby an offending party has their prosecution suspended provided they co-operate with authorities
· Canada and the OECD Convention – Transparency International
· In Nov. 2023, Transparency Int’l reported that:
· Canada carried out only “limited enforcement” activities under the CFPOA between 2018 and 2021, which was substantially less than its peers of the U.S., Germany, U.K. and Australia
· Funding of Canada’s enforcement agencies is insufficient (police force), which contributes to limited enforcement
· Canada has inadequate protection for whistleblowers, which TI considers crucial to detecting foreign bribery and other white-collar crimes
· There are weaknesses in Canada’s remediation or deferred prosecution framework in regulating corporate non-trial resolution, which likely impacts the willingness of companies to disclose wrongdoing or cooperate with enforcement authorities
· Canada’s enforcement suffers from the absence of a “failure to prevent corruption” offence
· Canadian Ethical Initiatives: A Mixed Record
· In 2014, the Extractive Sector Transparency Measures Act was enacted
· The Act requires large extractive companies to report payments made to foreign governments or those performing government functions
· In 2018 the federal government also created the Canadian Ombudsperson for Responsible Enterprises (CORE) to encourage lawful practices from Canadian corporations abroad
· The Ombuds:
· Receives complaints about human rights abuse tied to Canadian corporate activity abroad in the mining, oil & gas, and garment sectors
· But CORE doesn’t have powers to make companies produce documents or compel witness testimony under oath
· A number of officials reporting to the U.N. Human Rights Council have also raised concerns about Canada’s current approach to business and human rights
	[bookmark: _Toc216382517]R v Karigar, 2013 ONSC 5199  instance where Canada did prosecute corruption criminally 

	Notes
	· On August 15, 2013, the Ontario Superior Court of Justice convicted former business executive, Nazir Karigar, of agreeing with others to offer bribes to foreign public officials, contrary to the CFPOA
· Karigar was convicted for his leading role in a conspiracy to bribe India’s Minister of Civil Aviation and certain Air India officials to ensure that Cryptometrics Canada was successful in its bid for a contract from Air India for the supply of facial recognition software


· A Range of Responses
· Do not participate or do business with suspected violators (i.e. Belarus, Myanmar, North Korea)
· Divestment (i.e. South Africa under apartheid)
· Memoranda of understanding with governments (i.e. concerning what a company will/won’t do)
· Arms-length monitoring and evaluation (i.e. bring in a 3P to verify compliance)
· Corporate commitments to stakeholders:
· Direct suppliers and clients, workers, affected communities, NGOs
· Possible counteraction:
· Consumer and/or corporate boycotts (i.e. Nestle and infant formula)
· Shareholder action under US Alien Tort Claims Act (ATCA)
· Prohibitions on export assistance (i.e. EDC) and/or multilateral facility support (i.e. World Bank, IADC, EBRD)
· Counteractions:
· Boycotts – hard to organize and difficult to maintain over time (US and need for energy vs. Oil Sands) + risk of defamation action
·  Alien Tort Claims Act (1789) – limited by USSC 
· Allows United States courts:
· 1. To hear human rights cases
· 2. Brought by foreign citizens
· 3. For conduct committed outside the US
· From 1789 until 1980, only two courts had based jurisdiction on the ATCA
· In 1980, however, in Filartiga v. Pena-Irala the U.S.C.A. "paved the way for a new conceptualization of the ATCA." First, the Second Circuit held in Filartiga that the ATS, which allowed jurisdiction in the federal courts over a suit between two aliens, was constitutional, because "the law of nations...has always been part of the federal common law," and thus the statute fell within federal question jurisdiction. Second, Filartiga held that violations of contemporary international norms, including violations of human rights, are actionable under the ATCA.
· Since Filartiga, jurisdiction under the ATCA has been upheld in dozens of cases. In the 2004 case Sosa v. Alvarez-Machain the USSC clarified that the ATCA did not create a cause of action, but instead merely "furnish[ed] jurisdiction for a relatively modest set of actions alleging violations of the law of nations." Noting that it must take "great caution in adapting the law of nations to private rights," the Court nonetheless upheld the applicability of the ATCA to actions committed abroad that violate contemporary customary international law, but held that the recognition of new causes of action should be subject to "vigilant doorkeeping.“ Bottom line: ATCA claims are hard to win.
· Prohibitions?
· EDC offers a range of export-related tools which, under the EDC’s Environmental and Social Policy Framework, can be withheld (however, there continue to be substantial exceptions to the policy)
· World Bank and other regional development institutions have the power to bar corporate entities from receiving bank financing (e.g. Acres Int’l in Lesotho)
· After a criminal conviction in Lesotho, the World Bank Sanctions Committee barred Acres from bidding on World Bank contracts for 3 years
· In 2004 SNC Lavalin was debarred for 23 months from bidding for Asian Development Bank (ADB) projects for attempting to defraud the ADB about the qualifications of two engineers assigned to a $3.6M project in Laos. At Canada’s request, the punishment was not made public
· What to do…(from Osler.com)
· Set a “tone at the top” in which management promotes a culture of compliance
· Assess the business’ level of risk – including the countries and industries in which it operates – and review business activities to confirm the scope of restrictions and obligations that apply
· Implement and maintain anti-corruption policies and procedures
· Although an anti-corruption compliance program should be designed to address the unique circumstances of a business and its specific risks, an effective compliance program should: 
· Outline responsibilities for compliance and establish appropriate compliance training; 
· Detail internal controls, auditing practices and documentary policies; 
· Set forth disciplinary procedures; 
· Contain rigorous enforcement procedures; and 
· Make available a venue for whistleblowers.
· Ensure incentives are designed so as not to encourage corrupt behaviour
· Watch for trends in the area of bribery and anti-corruption regulation and enforcement
[bookmark: _Toc216382518]Corporate Social Responsibility
· Corporate social responsibility (CSR) is a self-regulating business model that helps a company be socially accountable to itself, its stakeholders, and the public
· Supposed to help companies maintain some CSR in their dealings – self-driven approach
· If a company adheres to these standards, it will be seen more favourably
· In practicing CSR, companies operate in ways that enhance society and the environment instead of contributing negatively to them
· CSR efforts commonly cover four categories: 
· Environmental impacts
· Ethical responsibility
· Philanthropic endeavors
· Financial responsibilities
· If a company engages in CSR, it’s more likely to receive favorable brand recognition and investor consideration
· CSR practices help companies mitigate risk by avoiding troubling situations – includes preventing adverse activities such as discrimination against employee groups, disregard for natural resources, unethical use of company funds, and activity that leads to lawsuits/litigation
· CSR: Pros & Cons
· CSR has many supporters but has also attracted criticism:
· Some critics note that CSR is disadvantageous in that it costs money to implement
· The Friedman Doctrine: CSR conflicts with a company’s fiduciary duties to its shareholders
· CSR feeds public cynicism with business because it can be regarded as a form of “greenwashing” (i.e. appearing to be environmentally/socially responsible when the company in fact isn’t)
· CSR is potentially endless (social needs rarely disappear and new bases of “responsibility” are constantly emerging). CSR is evidence of government failure
[bookmark: _Toc216382519]CSR Example: Kinross Gold
· Kinross Gold Corporation is a Canadian-based gold and silver mining company founded in 1993
· Kinross’s approach to corporate responsibility combines designing programs specific to each operation with company-wide standards and global best practices
· Kinross implemented Site Responsibility Plans (SRP) to understand how its operations affect communities
· The company designs programs to manage the impact of its business operations and create opportunities to benefit locals
· 2010 – the company became a signatory to the United Nations Global Compact
· The company is trying to make a difference in areas where it has mines: 
· 2013 survey conducted near its Tasiast mine in Mauritania by local sociologists found that the number of households living below the poverty line had been cut by more than half since 2011 and the unemployment rate had declined from 47% to 24% 
· Progress was partly attributed to Kinross’s partnership with the local Bedouin co-operative, whose 35 members received literacy and business skills training.
· Q18: At p. 19 the Class Note mentions that “international legal instruments addressing MNE issues are channelled in two ways: (a) through binding treaties … [and] (b) “soft law”. What major impediment is there to addressing corporate social responsibility issues through treaties?
· All duties must be addressed from the non-state entity
· Absence of these duties has a negative impact from the non-financial performance of these MNEs (multi-national enterprises)
· States are not obliged to tell companies what to do and it takes a long time to get companies to comply with certain standards
· We view non-enforcement as a competitive advantage at times – treaties are not necessarily the way to go in this regard
· Soft law instruments - where various entities (not necessarily states) come together to create them 
· Q19: In the excerpt taken from Illias Bantekas’ work the Class Note observes at p. 20-21 that a “radical conclusion” from his discussion is that “MNEs by virtue of their undoubted financial power, influence, and other capacities possess “implied responsibilities”” in accordance with the “implied powers” doctrine developed by the [International Court of Justice] in its Advisory Opinion in the Reparations case.” What was the Reparations case and what did it decide with respect to the personality of actors under international law? At p. 21 what two factors does Bantekas focus on to come to his radical conclusion that MNEs have “implied responsibilities” when they conduct international operations?
· Needs depend on the community in which they are operating in 
· UN possess an international legal personality – can bring claims in terms of harm to their agents
· Reparations case – involved a question of whether the UN itself could claim reparations for the murder of one of its officials
· Courts said it could – ability to send officials and undertake the organization’s work would be thwarted if claims couldn’t be launched for the loss of their personnel
· Inherent in the work the UN does that it should have this power
· By analogy, shouldn’t corporations similarly be on the hook for actions they take internationally?
· Bantekas says they should be but how do we enforce that? International law isn’t really focused on this and international criminal law doesn’t exist
· Q20: In profiling corporate social responsibility (CSR) at p. 21 of the Class Note mention is made of four types of CSR sources. What are they?
· Public international instruments
· Sector-specific guidelines
· Domestic law 
· Business codes of conduct
· Q21: Why are public international law instruments related to CSR few and limited in scope? Name one of these and what accompanies it in terms of implementation (see p. 22).
· Must be undertaken voluntarily by companies
· International law is primarily focused on interaction/behaviours of states – difficult to hold non-state actors accountable for violations
· OECD Guidelines – implementation: states are encouraged to abide by it (not entirely enforced)
· Q22: At p. 23 the Class Note speaks of three categories of NGO Guidelines on CSR. Identify these categories and an example of each?
· Those that provide CSR guidelines – like Sullivan principles
· Principles of global corporate responsibility – benchmarks for business performance
· Broken down into three categories: those that simply provide a set of CSR guidelines (most often entailing reporting standards), those that act as CSR indicator self-assessment mechanisms (self-performance standards), and those that are a combination of the two
· Q23. At p. 23 there is also mention of CSR “self-reporting standards”. What is a “self-reporting” CSR standard and give an example?
· Corporations to self-determine CSR compliance (focus: environmental, economic, and social compliance)
· Q24. At p. 24 there is mention of corporate codes of conduct. What are the advantages and disadvantages of such documents?
· People involved know what to expect
· May involve ethical considerations from home or host states subjectively
· Some codes can be circumscribed by the laws of the home state
· Disadvantages – legally limited in terms of enforceability
· Hard to find corporate codes of conduct that are committed to human rights empowerment
· Q25. What about the regulation of CSR through domestic legislation. What does the Class Note suggest about its viability? Can you give an example of a CSR mechanism applicable in Canadian domestic law?
· CSR is premised on deregulation 
· Most matters relevant to MNE operations aren’t subject to extra-territorial legislation
· Example for Canada – OECD 
· Q26. Regarding CSR enforcement, what is the value of voluntary social reporting? (see p. 26)
· Corporations want to communicate publicly about if their behaviour is good
· Good way for corporations to enhance their brand image and for some consumers it might be attractive but not intensive in terms of a standard
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+ choice of law in Canada focuses on:
1. the express choice of the parties
2. their implied choice
3. where 1) and 2) yield no answer, the jurisdiction with
which the contract has the closest and most substantial
connection.
+ normally the parties’ choice is respected, but a court
may choose to disregard the choice if the choice is
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U.S. Choice of Law: a summary

+ U.S. choice of law rules are sourced either in statute or common law.

+ the court of the forum (i.e. where the issue of conflict is being resolved)

will apply its own procedural law. It will apply a conflict of laws analysis
to substantive issues.

+ choice of law analysis will follow one of three classic approaches but is
marked by considerable heterogeneity among states:

1. traditional approach: courts will follow the lex fori contractus for contracts (11
states)

2. interests analysis (0 states)
3. “better law” (2 states)

+ there is also possible recourse to the Restatement (2nd) on Choice of
Laws (24 states)
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EU Choice of Law: a summary

+ freedom of choice is an important cornerstone of EU private
international law.

+ freedom is embodied ina n of EU rules found in:

+ Rome I (EC Reg. 593/2008) — governs contractual obligations. Rome |
provides that the parties’ choice as to proper law is to be respected.
Where no express choice is made, a contract is governed by the law of
the country with which it is most closely connected. There are certain
exceptions for employment, consumer and insurance contracts.

+ Brussels | (EU Reg 1215/2012) - allows parties to a contract to identify
the courts they deem relevant to judge their case in a future dispute. If
no choice of forum has been made, the defendant must be sued in the
courts of their country of residence.
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