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Truth & Reconciliation Commission Calls to Action
No 27 – lawyer training [No28 and education] on cultural competency: res schools, UNDRIP, treaties, Ab rights, Ind law, Ab-Crown relations…requires skills-based training in intercultural competency, conflict resolution, human rights, and anti-racism 
UNDRIP – “a standard of achievement to be pursued in a spirit of partnership and mutual respect”
Art 5 – right to maintain and strengthen distinct political, legal, economic, social, and cultural institutions, while retaining their right to participate fully, if they so choose, in the political, legal, economic, social, and cultural life of the state 
Art 40 – right to access prompt decisions through just and fair procedures for resolution of conflicts/disputes with states/other parties, as well as effective remedies for all infringements of ind and collective rights. Decisions shall give due consideration to the customs, traditions, rules, and legal systems of the Ind ppls concerned and international human rights 
Art 3 – right to self-determination – freely determine their political status and freely pursue their economic, social, and cultural development 
Art 19 – shall consult and cooperate to obtain free, prior, and informed consent before adopting and implementing legislative or administrative measures that may affect them 
	Art 32(2) – in land development and resource projects too
Art 12 – right to maintain, protect, and access religious and cultural sites. Right to use and control of ceremonial objects
		Ktunaxa – Inconsistent – freedom of religion doesn’t protect objects of worship/belief 
Art 46 – UNDRIP not to be interpreted as authorizing action that would dismember/impair, totally or in part, the territorial integrity or political unity of sovereign and independent states
Gov’t of CA: UNDRIP provides a “framework for reconciliation, healing, and peace” and “harmonious and cooperative relations”
s91(24) Constitution – fed jurisdiction over “Indians, and Lands reserved for Indians” 
	All Ind ppls, not just FN [Daniels] 
s25 – nothing in Charter abrogates/derogates from any Ab, treaty, or other Ind right, including (a) rights under RP, and (b) rights under land claim agreements (existing/future) 
s35 – recognize and affirm existing Ab and treaty rights 

Ind – Crown Relations
Indian Act – assimilation, women, band councils, provisions for loss of status (education, marriage), residential schools, mobility restrictions, expropriation of reserve lands, permission to hire lawyers to sue gov’t, language/religion/ceremonies/regalia
· made ppl choose b/w Ind life and participation in Canadian political, economic, and social life – inconsistent with UNDRIP Art 5 – get to do both 
The RP and Treaty at Niagara – unilateral declaration of sovereignty, or recognition of nation-to-nation relations and promises of peaceful, mutual co-existence, protection, partnership
Section 35 and Ab Rights
St Catharine’s Milling – Ind rights entirely at goodwill of the Crown 
Sparrow – Ind rights could be extinguished by Crown prior to 1982 (**Why, if they’re inherent) 
Ab rights = element of a practice, custom, or tradition integral to distinctive culture of an Ab ppl – rights tied to pre-contact occupation and activity (of central sig’ce, not general nor incidental)
**CA courts deciding what’s integral, what’s distinctive, and whether it’s been extinguished
Must take into account Ab perspectives, but what does that mean? Must be in terms cognizable to CA legal system and constitutional structure – much Ind law is not (Anishinaabe Constitutionalism – Karen Drake and Aaron Mills) 
Need purposive and liberal interpretation of Ab rights, consistent with Honour of Crown 
	Honour of the Crown – fiduciary duties/trust-like relationship 
	Existing = not extinguished by clear Crown intention pre-1982 – regulation of expression x=x 
1) Defining Ab right/extinguishment, 2) prima facie infringement (imposes undue hardship/denies preferred means of exercising), 3) justification 
	Yahey – infringement occurs when “rights diminished in a meaningful/significant way”
Justification Test: (a) valid legislative objective (more than conservation – includes economic and fairness – Gladstone), (b) consistent with Honour of the Crown, (c) reasonable (infringes as little as possible, whether compensation available, whether consulted) 
Van der Peet – rejects terra nullius, Ind rights/title detract from Crown title/sovereignty – but then why doe Ab ppl have to prove title via CL courts – where does the jurisdiction over these determinations come from?
	Integral to a distinctive culture = defining feature, not general to all societies nor incidental 
Must consider Ind POV (but cognizable), precisely define the right/practice, central significance, continuity (can be interrupted, can be modern form), flexible rules of evidence, distinctive x=x unique, x=x Ab right if practice only integral b/c of European influence 
Define Ab rights narrowly – nature of action taken and nature of state regulation/conduct impugned  claims must be specific, not general 
Any doubt/ambiguity in interpreting s35 – in favour of Ind ppls 
Sappier – practices for survival (harvesting lumber) can be Ab rights – look to way of life 
Montour (2023 QCCS) – s35 is about reconciliation b/w sovereign nations 
· Suggested Van der Peet is no longer be binding law  cases saying UNDRIP is part of CA law – UNDRIP as new legal issue = material change in political, social, economic, and international rights of Ind ppl – presumption of conformity with international law obligations means the test for Aboriginal rights under s35 needs to be revisited, using UNDRIP as interpretive aid 
· New Test: 
1) Identify and characterize the collective right (broader than what VDP allowed) – EX: right to freely pursue and determine economic development, including in violation of CA law
· Don’t have to prove case-by-case rights – generic rights inherent to Ind ppls
2) Prove that the right is protected by Ind traditional legal system 
· continuity here instead of pre-contact
· must define Ab rights with ref to Ind law, not just pre-contact practice 
· Ind law must have material impact to comply with UNDRIP
· Criticized courts determining what’s “integral” under VDP 
· **Looked to universal/generic rights common to all sovereign nations, relied on evidence from community members, also modern Ind law associated with the practice 
3) Show practice/activity interfered with is an exercise of that right 
· Can still justifiably infringe (ex: public safety) 
· Problems with VDP: paternalistic rather than nation-to-nation (we define the right, frozen in time), can’t objectively determine what’s “integral” and “distinctive”, prioritizes cultural practices over economic/political rights (hunting/fishing only), more restrictive with Ab rights than other Charter rights 
· If it’s a right they would’ve had under their legal system, courts shouldn’t be able to deny that – true nation-to-nation approach – recognizing Ind sovereignty 
Pamajewon – an inherent right to self-government under s35 would have to satisfy VDP test
Desautel – s35 applies to non-citizens/non-residents b/c grounded in pre-contact practice 
s25 – Dickson – Charter applies to self-governing nations under self-gov’t agreements (delegated authority, so Eldridge applies). s35 protects “collective Ind interests” – s25 allows assertion of Charter rights except where conflict with Ab rights, treaty rights, or other rights/freedoms protected by “Indigenous difference”
	Test for s25 – Charter application to Ind gov’ts
1) Conduct breached Charter right (claimant)
2) Impugned conduct is an exercise of right under s25  Ind difference, Ab right, treaty right (Ind gov’t)
3) Irreconcilable conflict b/w Charter right and right protected by s25 – can we reconcile in a way that gives effect to both? 
4) Are there any non-Charter limits applicable to the exercise? 
Held: residency requirement connected to distinct connection to the land – Ind difference – upholding s15 would abrogate/derogate, so shielded by s25
Ind gov’t can still justify infringement under s1, if s25 doesn’t shield  
Metis & Inuit Rights 
Inuit – largely land claims agreements – James Bay and Northern QC Agreement; Nunavut Land Claims Agreement
MMF – Honour of the Crown extends to dealings with Metis ppl 
Daniels – s91(24) includes Metis and non-status FN
Powley – 10-step analysis for Metis rights – group of Metis, with distinctive collective ID, living in same geographical area, sharing common way of life = Metis community
1) characterization of the right – site-specific, but not overly narrow – Ex: hunting food in area
2) ID of historic rights-bearing community
Proof of shared customs and traditions and collective ID – specific Metis community
3) ID of contemporary rights-bearing community
Ab rights are communal, grounded in historic community and present continuation 
4) Verification of claimant’s membership in the community
Look to self-ID, ancestral connection, and community acceptance
5) ID of relevant time frame – post-contact, pre-effective European control
Effective control = establishment of European legal and political systems (treaties, land expropriations, etc.) 
6) Practice integral to the distinctive Metis culture
Integral to community’s distinctive existence, and relationship to the land
7) Continuity b/w historic practice and contemporary right
Need not be perfect continuity 
8) Was the right extinguished? Same as VDP – clear and plain intention 
9) Infringement? 
10) Justification? – Conservation concerns can justify limits, but not denial – priority from VDP
Title and Crown Sovereignty 
Calder – title pre-dates Crown sovereignty – derives from historic occupation and possession 
Delgamuukw – Test for Ab title:
1) Sufficient Occupation Pre-Sovereignty
· Consider both CL and Ab POVs – laws, practices, customs, and traditions (Tsilhqot’in) – culturally-sensitive approach – also technological abilities and nature of land
· Can be semi-nomadic groups (Tsilhqot’in) 
· Presence/acts signalling ownership, control, or exclusive stewardship (Tsilhqot’in) 
2) Continuity of Occupation, if present occupation relied on as proof of pre-sovereignty occupation
· x=x unbroken chain – substantial maintenance of connection 
3) Exclusive Occupation Pre-Sovereignty – if non-exclusive, may have rights but not title 
· Intention and capacity to maintain exclusive control 
· Can be supported by arrangements for shared use b/w FNs
· Exclusivity to be determined placing equal weight on CL and Ab perspectives 
Nature of Title: sui generis, but similar to fee simple in benefits conferred: Exclusive use, occupation, and control/management 
· Inalienable, except to Crown 
· Predates Crown sovereignty
· Communally-held (collective rights) – cannot be held/asserted by individuals 
· Inherent limit – can’t be used in ways irreconcilable with nature of connection to land giving rise to title  preserve connection and use for future generations 
Evidence: oral histories/stories, persona;/family recollections, anthropological evidence, historic documents 
Tsilhqot’in – Ab title as burden on Crown’s underlying title, but said terra nullius never existed in CA
	Justified infringement = compelling and substantial public interest and upholds fiduciary duty 
	DTC, duty to engage in good faith negotiation to resolve title claims 
	Can have broad claim for semi-nomadic groups – “under the exclusive stewardship of”
Sufficient occupation: CL POV and Ab POV – laws, practices, customs, and traditions – social organization [Borrows – equivalent to self-governing] 
Inherent limit – need to preserve the land for use by future generations 
Test for Justified Infringement: 
· Crown should first seek consent
· Then DTC if adverse impact, and accommodation if required 
· No incursion can be justified if would substantially deprive future generations of benefit of the land (consistent with title) 
1) Necessary to achieve a valid objective (ex: agriculture, conservation, mining, general economic dev’t, infrastructure – Delgamuukw) 
2) No more than necessary to achieve goal (*minimal impairment) 
3) Benefits (public interest) not outweighed by adverse impact on Ind interest (*proportionality) 
Treaties 
· Treaties = historical and political intersection b/w nations – the basis for a continuous, intergovernmental relationship (Office of the Treaty Commissioner) 
· Have to look beyond the text (relationship, oral negotiations, visual symbols, goals, context) [Restoule] 
Sioui – Flexible and liberal construction – purposive interpretation – look to entire context 
Badger – resolve ambiguity in favour of Ind ppls and interpret in manner consistent with Honour of the Crown (fiduciary obligation in particular) 
Marshall – consider extrinsic evidence, even if text unambiguous – purposive approach – intentions
	Sparrow justification test applies to treaty infringement – priority = accommodation/minimal
	Principles of Treaty Interpretation (McLachlin dissent, later affirmed) 
1) Ab treaties = unique agreement with special principles of interpretation 
2) Liberal construal and resolve ambiguity in favour of Ind signatories 
3) Goal in interpretation is to choose among various possible interpretations of common intentions the one which best reconciles the interests of both parties at the time 
4) In finding common intentions, integrity and Honour of Crown is presumed 
5) In determining respective understanding and intentions, must be sensitive to unique cultural and linguistic differences b/w parties
6) Give words natural meaning would’ve held for parties at the time
7) Avoid a technical or contractual interpretation of treaty wording
8) Interpret language generously, but cannot alter terms by exceeding what is possible on the language or realistic 
9) Treaty rights not static or rigid – not frozen, must update rights to provide for modern exercise – modern practices reasonably incidental to the core treaty right 
Restoule – annuity augmentation clause in Robinson-Huron and Robinson-Superior Treaties 
Held: 1) duty to consider whether to increase, 2) must increase if can without loss, 3) must act consistently with Honour of Crown, including diligent implementation, 4) must exercise discretion diligently, honourably, liberally, and justly (subject to review), 5) Breached treaty, 6) must compensate for unpaid annuities 
	Intentions of the parties informed by Anishinaabe treaty values 
		Respect, Reciprocity, Responsibility, and Renewal 
Beckman – Modern Treaties – well-resourced and sophisticated parties, less concern s/b imbalance, more attention to terms (text) of agreement, but still interpret with Honour of Crown and liberal/purposive
Grassy Narrows – Prov gov’t = Crown  can justifiably infringe / activate taking-up clauses 
Duty to Consult
Sparrow – considered consultation, but not required
Delgamuukw – consultation required for title infringement – scope varies, may require accommodation or consent
Haida – DtC arises from Honour of the Crown – honourable in all dealings with Ind ppls (Badger) 
	DtC even when rights/title claim not yet established
Arises: When Crown has real/constructive knowledge of potential existence of Ab right/title and contemplates conduct that might adversely affect it
	Actual knowledge = claim filed, treaty with known signatories, etc. [Rio Tinto] 
Constructive knowledge = lands known/reasonably suspected to be occupied or impact on rights reasonably anticipated  only need a “credible claim” [Rio Tinto]
“Conduct” = > statutory powers. Extends to strategic, higher-level decisions. Includes regulatory decisions [Chippewas of the Thames] 
“Adverse Impact” = causal, future-oriented, impact on ability to exercise a right – only currently contemplated conduct, not past conduct 
	Chippewas – historical effects/context can help inform severity of impact
Content: Spectrum (notice, disclosure, discussion, making submissions, participation, written reasons, accommodation) based on strength of claim and seriousness of potentially adverse impact  “deep consultation” can require accommodation  do not need consent 
Delegation: Crown can delegate implementation of DtC to industry, but Crown ultimately responsible 
Rio Tinto – can delegate to regulatory bodies to assess adequacy of DtC, or to consult
Clyde River – if delegating, must provide notice to Ind community 
Mikisew Cree 2005 – DtC applies to taking-up clauses / treaty rights  bare minimum: notice and engage (don’t ignore) – treated as afterthought in general public consultation 
Taku – DtC satisfied, despite high impact, b/c active participation, accounting for concerns, and responsive  x=x duty to agree
Beckman – will consider treaty terms, but cannot contract out of DtC – b/c of Honour of Crown  can contract as to what consultation process will look like, but can’t contract out entirely 
Mikisew Cree 2018 – DtC does not apply to legislative process – no DtC prior to passing law
Parliamentary sovereignty and separation of powers – courts don’t want to interfere  can challenge law after passing. Can pass any law and cannot fetter its future discretion – consultation requirement would fetter ability of Parliament to act (pass legislation in timely manner) 
**UNDRIP Art 19 – consultation is required before adopting and implementing legislation
Montour suggests UNDRIP has effect on CA law – law must be consistent with UNDRIP. Gitxaala also assessed law for consistency with UNDRIP, but on the basis of DRIPA in BC 
Behn – DtC owed to community, not individuals – but individuals can be authorized by community to represent them in asserting their s35 rights  individuals cannot assert breach of DtC 
Ermineskin – Impact Benefit Agreements (private b/w Ind group and industry) create rights derivative from Ab rights, so interference with rights under IBA triggers DtC 
Attawapiskat – no general duty on Crown to provide funding for consultation to community 
UNDRIP and CA Law 
· Endorsed by CA gov’t in 2010 as “aspirational” and “non-binding” on CA law 
DRIPA – BC’s UNDRIP Implementation law – all provincial law must be consistent with UNDRIP
Bill C-15 – An Act Respecting UNDRIP (fed)
s4(a) affirm UNDRIP as universal international HR instrument with application o CA law; 	 (b) provide framework for implementation 
s5 CA gov’t must, in consultation and cooperation with Ind ppls, take all measures necessary to ensure the laws of CA are consistent with UNDRIP
ss6-7 – a/b developing action plans and reports for implementation 
**Merely affirming place as an interpretive aid, or something more binding? Courts could already use it as an interpretive aid 
Gitxaala – DRIPA incorporated UNDRIP into (+) law of BC with immediate effects – can assess and interpret CA law for consistency with UNDRIP (but not required by DRIPA)  **no determination on legal effect of inconsistency 
	**But s5 of fed Bill C-15 is nearly identical to s3 of DRIPA
ILTs 
· Ind law can operate alongside CL (Borrows – ILTs in CA) – can be cognizable and applicable 
· legal pluralism is something that can/does operate in CA – Ex: Civil law in QC rooted in history and unique culture 
· Principle of Common Law Continuity – when inhabited territories conquered, could alter local law but until that happened, local laws remained fully in force – Ex: Connolly v Woolrich – recognized legal marriages in accordance with Ind law 
5 Sources of Ind Law (Borrows – Canada’s Ind Constitution) – not mutually exclusive
· Sacred law – creation stories and ancient teachings 
· reflect the rules/norms that guide society a/b how to live – worldview 
· Natural law – relationship with the natural world, derived from observations 
· discovered by observing (-) impacts of beh’r on nature 
· Deliberative law – talking circles, feasts, council meetings, debates
· Positivistic Law – formally made by ppl / gov’ts 
· proclamations, rules, regulations, codes, teachings, Wampum readings 
· Customary Law – practices through repetitive social interaction become binding 
· marriages, family relationships (norms), land claim agreements 
The 7 Sacred Laws – the foundational values embedded in Ind law (Tribal Case Book) – everyone must be treated with:
1) Respect
2) Spirituality
3) Trust
4) Humility
5) Patience
6) Generosity
7) Honesty 
Critiques to Recognizing ILTs and Borrows’ Response:
· Law must be written  social role of Ind law not unlike CL principles – why is customary law lesser? **Some constitutional and in particular parliamentary structure/process law is unwritten
· What’s the actual purpose of writing it down? Distinction without a difference? 
· Having Ind-only law is illiberal / inconsistent with rule of law and equality 
· CA approach to equality is one of substantive equality (equity), not formal 
· Hypocritical – historical issue is unjustified imposition of British law on Ind ppls 
· Intelligibility / Precisions  Borrows says there is work to do here, but possible
· CA law not actually that clear, and social norms unwritten but still generally understood
· Accessibility  Borrows acknowledges need for improvement 
· Again, is CL any more accessible? Have a neutral conduit model (lawyers) for a reason  in fact, law through storytelling in Ind communities seems more accessible to the ppl to whom it applies (see Creator Story – even the mole) 
· Applicability  need to determine to whom? Reserve only? What if non-Ind on reserve? What a/b groups without specific territory like the Metis? Non-reserve traditional territory? 
· Legitimacy  some fear having multiple legal systems would undermine the social or legal fabric of Canada 
· Borrows: Can’t use this as reason to deny ILTs – couldn’t have reconciliation without this, in fact it’s the entire point 
· Already historically separated, Ab law already focused on “Indigenous difference” and historic attempts at assimilation have been acknowledges as unethical
Heiltsuk Adjudication – Ex of how a legal dispute resolved under Ind law
Consultation Protocols – guidelines on how to engage in consultation in accordance with Ind law 
	Chippewas of the Thames FN – Consultation Protocol 
· “We are all related” – all consultation/discussions should focus on project promoting relatedness 
· “The good life” – the 7 grandfather teachings 
· “Law” – expect consultation and dealings with 3rd parties and gov’t to embody their law
· “Talk to each other” – decisions in common after full and satisfying discussion, addressing the concerns of all involved – community determines level of consultation 
· “They didn’t let them in” – free, prior, and informed consent 
· “Great judgement” – historic treaties as mutually beneficial agreements, expect adherence to promises and intentions 
· “Our dish” – proposed projects should promote mutual safety and well-being
· “Sharing” – expect sharing of project benefits, not sale 
· “To take care of things” – principles of stewardship – incorporate conservation and traditional knowledge 
Stories as the basis of Ind law and reveal law (Borrows; Understanding the World Through Stories) 
Michael Coyle: relational focus (not individualism/liberalism), stewardship, importance of language 
Creator Story – Borrows – guidance on methodology for resolving ambiguities in Ind law: 
· humans reliant on nature and animals as our teachers
· council of animals – collective decision-making 
· humans have to search for understanding of self – effortful learning, not taking it for granted  
· gift of knowledge of truth and justice, but need to hide it 
· If found too easily, will take it for granted – effortful learning 
· The mole – smallest animal – everyone has power of interpretation and judgement, not just great beings
· Listening respectfully to all perspectives – everyone gets a say, collective decision-making 
Importance of active participation in Ind law, everyone has power to interpret and judge, involvement of greater range of ppl in dispute resolution  Ind law not professionalized 
Killing the Wendigo with Maple Syrup – analogy b/w syrup and knowledge – need to work for it
Nanabush – trickster – Borrows – revitalizing/re-engaging with ILTs
· Children sad, moping about, no one feels like doing anything 
· turned rocks into butterflies for the ppl to chase 
Taking what’s familiar and nearby and transforming them to resolve issues – getting ppl involved 
Need to actively live their traditional laws
7 Generations Principle – (Rama FN, and Alderville FN) – consider impacts of decisions for the future
Conservation and stewardship (Borrows) 
Principles of Acknowledgement, accomplishment, accountability, and approbation (Borrows) 
7 Grandfather Teachings (Borrows – Law’s Indigenous Ethics)
· Love/Sharing – cooperation, interconnectedness, and generosity – gift-giving 
· Truth – to know and act in accordance with teaching – recognize inherent dignity of self and others 
· Bravery – face foes with integrity – create safe and peaceful environment 
· Humility – to know oneself – balance with all life 
· Wisdom – to cherish knowledge 
· Honesty – capacity for caring – wish for harmonious and well-intentioned relationships – living harmoniously with good intent 
· Respect/Strength – honour all creation – need for kindness and respect for self and others
Waiting in the Woods – consent to enter lands – diplomatic principle 
Borrows and Askew Summary
· Collective decision-making
· Obligation/Responsibilities of mutual aid – (+) obligation to help others, share your gifts 
· Right to be treated with dignity and respect 
· Collective and deliberative group processes 
The Rabbit and the Roses – Tripartite Structure of Ab Constitutionalism (Drake & Mills): 
*Contrast to liberal – individual autonomy (freedom from/to), contract (social contract/burdens), justice (individual rights and obligations to avoid conflict – self-interest within bounds of law)  	
Interdependence – devastating effects of selfishness, forgetting interconnectedness 		
Mutual Aid – cycle of gifting, generates gratitude, generates reciprocity, generates further gifting 
	Focuses on gifts and needs – responsibility to share 
	Not a burden, just how humans relate – not an imposition 
	Harmony – watching over each other, living in peace – maintenance of connection 
· councils, hearing everyone’s concerns, broad participation, respect, reciprocity, generosity 
· Violation of mutual aid and interdependence creates disharmony 
The Great Flood – interdependence, mutual aid (sharing gifts/talents for benefit of all), broad participation, sacrifice, acknowledgement, approbation 
The Wendigo
The Man and the Fox 
