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[bookmark: _heading=h.dojiwgytuiot]Early Post-Contact Period (1600s–1700s) Fur Trade
· Commercial transactions conducted in accordance with Indigenous traditions. There was a recognition that the Europeans were dealing with self-determining nations (Leonard Rotman).
· Gift-giving.
· Regular commitments to reaﬃrm relationship orally.
· British diplomats invoked aboriginal rhetoric and made extensive use of wampum.
· Through 1600s-1700s, the French initially dominated North America – establishing Jesuit missions.
· Seven Years War between French and English. When English won, the First Nations did not consider their sovereignty extinguished.
[bookmark: _heading=h.ovenujm5ehsf]Royal Proclamation, 1763
Background
· First Nations and British reliant on one another for trade and peace, but then First Nations land becoming increasingly threatened throughout the 1700’s by European settlement, resulting in at times violent conflict.
· No meaningful way for Britain to control in vast majority of Canadian territory – they were just in prolonged conflict w/ the French, American Revolution on horizon – Britain do not want conflict with First Nations right now.
Royal Proclamation
· Issues by King George III
· The Proclamation acknowledged Indigenous land rights and sovereignty over their territories, recognizing that Indigenous lands could only be obtained through treaties negotiated with the Crown. It attempted to control westward expansion by the colonists, protecting Indigenous lands from encroachment.
· However, the Proclamation was often disregarded by colonists who continued to move into Indigenous territories, leading to ongoing conflicts.
· Reserved a large area in North America for the exclusive use of First Nations peoples.
· Indigenous peoples would have land reserved for them.
· The only way they could get rid of it was by ceasing it or selling it to the Crown.
· Document is contradictory – British were not in position to enter into conflict, and thus referred to First Nations as “independent nations,” but at the same time, the Crown needed to lay the foundations for the colonial expansion (i.e., the Crown was the only people to whom the land could be ceded).
· “Thus, while the Proclamation seemingly reinforced First Nation preferences that First Nations territories remain free from European settlement or imposition, it also opened the door to the erosion of these same preferences.
[bookmark: _heading=h.5p67cqy3ao7e]Treaty of Niagara, 1764
· From John Borrows, Wampum at Niagara: The Royal Proclamation, Canadian Legal History and Self-Government
· One of the largest gatherings of European and Indigenous leaders up to that point in time.
· Royal Proclamation was a guarantee of First Nations self-government, but is often forgotten by historians (and the government).
· There was giving and receiving of wampum belts, signifying a mutual state of non-interference.
· Two rows – symbolize two vessels, a birch bark canoe and ship travelling down the river, side-by-side; neither of us will try to steer the other’s vessel.
· Many indicators in speeches and conduct of First Nations’ leaders, that the Proclamation and Treaty of Niagara represented an agreement of peace and friendship. Crown had obligation if the First Nations ever needed their assistance.
· During subsequent discussions with colonialists, the First Nations would also bring original copies of the RP , and hold it out – showed “a solemn pledge of the King’s protection of their interests”
· True reading of the Royal Proclamation included promises including:
· Respect for sovereignty of First Nations.
· Creation of an alliance.
· Free and open trade and passage.
· Permission and consent before settlement in First Nations territory.
· English providing presents to First Nations.
· Mutual peace, respect & friendship.
· This article will show that the Royal Proclamation is part of a treaty between First Nations and the Crown which stands as a positive guarantee of First Nation self-government. The other part of the treaty is contained in an agreement ratified at Niagara in 1764. Within this treaty are found conditions that underpin the Proclamation and that lie outside of the bare language of the document’s words.
· The portion of the treaty confirmed at Niagara has often been overlooked, with the result that the manuscript of the Proclamation has not been integrated with First Nation understandings of this document. A reconstruction of the events and promises of 1763-4, which takes account of the treaty of Niagara, transforms conventional interpretations of colonialism which allow the Crown to ignore First Nations participation.
· The Proclamation cannot be interpreted to undermine First Nations rights. As will be illustrated, Proclamation/Treaty of Niagara rights persisted throughout the early colonization of Canada. These Aboriginal rights survived to form and sustain the foundations of the First Nations/Crown relationship, and to inform Canada’s subsequent treaty-making history.
· Furthermore, since the Proclamation is not a ‘unilateral declaration of the Crown, ‘but part of a treaty into which First Nations had considerable input, it therefore must be interpreted as it would be ‘naturally understood’ by them.
· A ‘natural understanding’ of the Proclamation by First Nations prompts an interpretation that includes the promises made at Niagara. These promises are:
· a respect for the sovereignty of First Nations
· the creation of an alliance (‘the several Nations ... with whom we are connected  free and open trade and passage between the Crown and First Nations’ (‘shall not be molested or disturbed’), 
· permission or consent needed for settlement of First Nations territory (‘same shall be purchased for use ... at some public meeting or assembly of Indians’),
· the English provision of presents to First Nations, mutual peace, friendship, and respect (‘that the Indians may be convinced of our justice and determined resolution to remove all reasonable cause of discontent’).
[bookmark: _heading=h.d139rl41ev8q]The Indian Act, 1876
Precursors 
· Treaty making process throughout the early-mid 19th century
· Royal Proclamation set Crown on path of getting Indigenous peoples to sign onto land treaties – dominated mid 1800s to early 1900s.
· Establishing a system by which colonial oﬃcials would travel through Canada, sign the treaties, and secure access to the lands, ensuring settlers could establish themselves there.
· Step towards colonization and then forced assimilation.
Bob Joseph – 21 Things You May Not Know About the Indian Act
1. Denied women status;
2. Introduced residential schools;
3. Created reserves;
4. Renamed individuals with European names
5. Restricted First Nations from leaving the reserve without permission from an Indian Agent - see picture above (update: 18/04/16 – the pass system was a policy endorsed by the government; it was never an Order In Council or Regulation, but was definitely designed to keep First Nations on the reserve)
6. Enforced enfranchisement of any First Nation admitted to university;
7. Could expropriate portions of reserves for roads, railways and other public works, as well as to move an entire reserve away from a municipality if it was deemed expedient;
8. Could lease out uncultivated reserve lands to non-First Nations if the new leaseholder would use it for farming or pasture;
9. Forbade First Nations from forming political organizations;
10. Prohibited anyone, First Nation or non-First Nation, from soliciting funds for First Nation legal claims without a special license from the Superintendent General. (this 1927 amendment granted the government control over the ability of First Nations to pursue land claims);
11. Prohibited the sale of alcohol to First Nations;
12. Prohibited sale of ammunition to First Nations;
13. Prohibited pool hall owners from allowing First Nations entrance;
14. Imposed the "band council" system;
15. Forbade First Nations from speaking their native language;
16. Forbade First Nations from practicing their traditional religion;
17. Forbade western First Nations from appearing in any public dance, show, exhibition, stampede or pageant wearing traditional regalia;
18. Declared potlatch and other cultural ceremonies illegal;
19. Denied First Nations the right to vote;
20. Created the permit system to control First Nations' ability to sell products from farms;
21. Is a piece of legislation created under British rule for the purpose of subjugating one race – Indigenous people.
Native Women’ s Association of Canada – The Indian Act said What?
· The Indian Act was created to control and assimilate Indigenous peoples and their communities. Throughout history, a number of
· shocking and discriminatory measures have been in place.
Indian Act, 1867 
· Set of policies aimed at assimilating Indigenous peoples.

· Imposed Band Council government system.
· Indigenous opposition of the Indian Act.
· Correspondence from Chief of Six Nations writing to minister and re-enforcing Six Nations independence. Also petitioned at the League of Nations.
· Wanted their traditional hereditary structures to apply.
· Lasting effects of this imposition – who is truly allowed to speak for the community (often see this issue arise in the duty to consult context).

· 1884 – Attendance at residential school became mandatory.
· 1927 – Indigenous peoples are banned from hiring lawyers or legal representation regarding land claims against the federal government without the government's approval.

· Prohibited the sale of intoxicants and in fact made it unlawful to be intoxicated if you were First Nations.
· Forced enfranchisement if you were admitted into university, became a doctor, became a lawyer, wished to vote, etc.
· Gender discrimination – women lost status for marrying non-status people.
· Made participation in cultural practices including Potlatch and dances in a criminal offence.
· Established particular tax rules on reserve and prohibited the taking of security of reserve property.

· 1960 – Indigenous people can vote in federal elections.
· 1985 – marrying out rule is removed, but further distinctions in status are created.
	Who the Indian Act applies to:
	Who the Indian Act does NOT apply to

	Status First Nations
	· Non-Status First Nations
· Métis
· Inuit



Perspectives on Replacing the Indian Act
· There is still a lot of resistance to abandoning the Indian Act
· Policy of removal was pursued in the 1970s under Pierre E. Trudeau (White Paper) – it would remove anything that distinguished Indigenous peoples from non-Indigenous peoples
· Resistance to wholesale removal – is the end of this just a culmination of assimilative policies.

· In 1969, Harold Cardinal (Cree writer, political leader) said:
· "We do not want the Indian Act retained because it is good – it isn't. But it's a lever in our hands, and an embarrassment to the government. No society with even pretensions for being just can tolerate such a piece of legislation. We would rather live under the inequitable Indian Act than give up our sacred rights."

· Act contains things in it that provide certain protections – protecting reserve lands, tax exemptions, etc.
· Anything that will replace it will need buy in and consensus – it is a challenging prospect
[bookmark: _heading=h.fq9oodzasubn]Section 91(24) of the Constitution Act, 1867
· Under section 91(24) of the Constitution Act, 1867– Federal government has authority over “Indians and lands reserved for Indians.”
· It was initially the opinion of the Government of Canada and Province & Territories that neither had legislative authority with respect to the Metis or Inuit peoples of Canada.
· Government of Canada maintained that s.91(24) only included First Nations, and that since it did not mention Metis or Inuit, that these Indigenous peoples should be dealing with Provincial or Territorial Governments. Provinces and territories were of the opposite opinion.
	[bookmark: _heading=h.cs7np9vmehvm]Daniels v Canada, 2016 SCC 12

	Ratio
	· Métis and non-status Indians are included as “Indians” under s.91(24) of the Constitution by virtue of the fact that they are all Aboriginal peoples.
· The Crown is in a fiduciary relationship with all Aboriginal peoples, including Métis and non-status Indians. A context-specific duty to negotiate exists where Aboriginal rights are engaged; this duty only applies where Métis or non-status Indian communities have established s.35 rights or credible claims thereto (affirming Haidai and Tsilqot’in).
· Provinces can legislate in relation to provincial areas of jurisdiction, which affect or specifically deal with Métis or non-status Indians, so long as they do not impair the core of s.91(24). 

	Facts
	· Claim brought by Métis leaders, Mi’kmaq citizen, and Congress of Aboriginal Peoples against the federal government
· They sought declaration that [1] Métis and non-status Indians are included in s.91(24), [2] Crown owes fiduciary duty to Métis and non-status Indians, and [3] Métis and non-status Indians have a right to be consulted and negotiated with in good faith

	Reasoning
	Abella J: The “Indians” referred to in s.91(24) include all Aboriginal peoples in Canada in 1867 as well as those to be encountered as the country expanded. Any groups (here, the Métis and non-status Indians) previously not included in s.91(24) were left in a jurisdictional wasteland with significant disadvantaging consequences. By including all Aboriginal groups in s.91(24), they are provided with certainty and accountability about where to turn for policy redress. In order to facilitate expansionist goals, Canada must facilitate positive relationships with the large and diverse Aboriginal population. 

	Notes
	Court recognizes that recognition under s.91(24) is not the same as being recognized as a rights-bearing community for the purposes of s.35. This is because s.91(24) serves a different constitutional purpose; it doesn’t serve to protect community-held rights or settle rights claims, but rather it establishes Parliament’s relationships with Aboriginal peoples and assure their jurisdiction under the Constitution. 

	Takeaways
	This decision did not result in any immediate changes for the Métis; they are not now registered as status Indians under the Indian Act nor are they eligible to be registered as such, and various federal programs or services available to status Indians and Inuit are not now available to the Métis. 


[bookmark: _heading=h.5a71n5xxndau]
[bookmark: _heading=h.yt7ugolypm8b]Aboriginal Rights
[bookmark: _heading=h.plhw65m17qp4]Constitution Act,1982, Section 35 – Recognition of existing aboriginal and treaty rights
· 35 (1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed.
· (2) In this Act, "aboriginal peoples of Canada" includes the Indian, Inuit and Métis peoples of Canada.
· (3) For greater certainty, in subsection (1) "treaty rights" includes rights that now exist by way of land claims agreements or may be so acquired.
· (4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights referred to in subsection (1) are guaranteed equally to male and female persons.
· Sits in Part II of the Constitution Act, 1982 – outside the Charter. This means:
· Not subject to Charter's s.1 reasonable limits clause (though the Court has imported a Sparrow justification analysis that functions similarly).
· Not subject to s.33 notwithstanding clause.
· "Existing" was interpreted in Sparrow – the section applies only to rights that existed when the Constitution came into effect in 1982. Rights that had been explicitly and unilaterally extinguished prior to 1982 are not revived (Sparrow).
· The Court in Desautel identified the two purposes of s.35(1):
· (1) Recognize prior Aboriginal occupation of what is now Canada, and
· (2) Reconcile that prior occupation with the assertion of Crown sovereignty.
[bookmark: _heading=h.oc957mamjola]Constitution Act, 1982, Section 25 – Aboriginal rights and freedoms not affected by Charter
· 25 The guarantee in this Charter of certain rights and freedoms shall not be construed so as to abrogate or derogate from any aboriginal, treaty or other rights or freedoms that pertain to the aboriginal peoples of Canada including:
(a) any rights or freedoms that have been recognized by the Royal Proclamation of October 7, 1763; and
(b) any rights or freedoms that now exist by way of land claims agreements or may be so acquired.
· Sits inside the Charter (Part I), unlike s.35.
· Functions as a shield, not a source of rights – it protects existing Aboriginal rights from being eroded by Charter claims brought by others.
· Interpreted in Dickson v Vuntut Gwitchin First Nation (YKCA, 2021; SCC has since released its decision):
· s.25 is a shield giving primacy to Aboriginal rights, even when they conflict with Charter rights.
· s.25 should not be used to try to reconcile individual Charter rights with collective Aboriginal rights – when they conflict, s.25 shields the Aboriginal right.
· s.1 does not apply to s.25, because s.25 does not create rights – it shields rights that already exist by virtue of Indigenous peoples having lived on this land since time immemorial.
[bookmark: _heading=h.4qi24r2axsau]Source of Aboriginal Rights
Aboriginal Rights and Canadian Sovereignty: An Essay on R v Sparrow by Michael Asch & Patrick Macklem There are two perspectives on the legal conception of Aboriginal rights:
1. Contingent Rights Approach
· Aboriginal rights only exist if they are formally recognizes by the state through legislation, executive action, or explicit constitutional amendments
· Assumes Aboriginal rights depend on the exercise of Canadian sovereign authority; they emanate from the state’s decision to grant certain freedoms to Aboriginal groups
2. Inherent Rights Approach
· Aboriginal rights exist independently of state recognition and are inherent to the nature of Aboriginality; they do not require validation from legal frameworks created by the state
· Differs from the Contingent Rights Approach; Aboriginal rights are inherent due to unique Aboriginal identities, customs, and historical presence, rights are not granted by the state
· Aboriginal sovereignty under this model is tied to the internal organization and culture of First Nations, predating the Canadian state’s formation

· Courts often rely on the Contingent Rights Approach which implicitly supports the idea that Canadian sovereignty supersedes any prior Aboriginal governance structures
· But in Calder v British Columbia [1973] SCR 313, Justice Hall (in dissent) challenged this view by supporting the inherent theory of Aboriginal title
· Argued that Aboriginal rights do not depend on treaties, legislative orders, or Crown recognition
· Canadian courts often still operate under the assumption that Aboriginal rights can be extinguished or regulated by state authority; Indigenous peoples are historicized by this practice of the courts
[bookmark: _heading=h.vuapr2szsdri]Common Law Conception of Contingent and Inherent Rights Approaches
· Consider the case of R v Sparrow [1990] 1 SCR 1075:
· At-issue was whether Parliament’s power to regulate fishing is limited by s.35 and whether the net length restriction in the fishing licence was inconsistent with s.35
· Court stated the following:
·  “Existing” under s.35 means the section applies only to rights that existed when the Constitution came into existence; rights that were extinct do not become revived
· Aboriginal rights are permitted to develop over time, and must be interpreted them to allow for this evolution
· Regulation of rights does not equate to their extinguishment
· Imported a s.1 Charter analysis for justifying infringements of Aboriginal rights; this has been criticized because if Aboriginal rights should evolve over time why would we need to limit them? Perhaps the Court did this to avoid having absolute rights 
· Court applies the Contingent Rights Approach
· While the Court recognizes that Aboriginal rights exist and must be respected under s.35, the existence of these rights seems to have been contingent on the existence of the Constitution; long discussion of how these rights are regulated and justified by the state 
· The Court in Desautel said that the two purposes of s.35(1) are to recognize Aboriginal occupation and to reconcile modern-day existence with Crown sovereignty.
[bookmark: _heading=h.hyltzb19bcrj]Test for Establishing an Aboriginal Right
	[bookmark: _heading=h.3y2326pm2hmg]R v Van Der Peet, [1996] 2 SCR 507

	Ratio
	Affirming Sparrow, the framework for analyzing s.35(1) claims is as follows:
1. Determine if the applicant is acting pursuant to an Aboriginal right,
2. Determine if the right has been extinguished, 
3. Determine if the right has been infringed,
4. Determine if the infringement is justified

Under the first step of the Sparrow framework, to establish an Aboriginal right under s.35(1), the burden is on the group claiming the right to show the conduct for which the right is sought was central to the group’s distinctive culture prior to European contact. The practice must be instrumental to the culture’s identity, not incidental.

	Facts
	· Van der Peet belongs to the Sto:lo charged under s.6(1) of the Fisheries Act for selling fish caught under an Indian food licence and sold them
· She argues that these actions were an exercise of an existing Aboriginal right to sell fish protected by s.35(1) of the Constitution
· Trial judge held that the aboriginal right to fish for food or ceremonial purposes did not include the right to sell fish and found Van der Peet guilty; Court of Appeal dismissed the appeal; now at the Supreme Court of Canada

	Reasoning
	Lamer CJ: Section 35(1) recognizes and affirms the rights of Indigenous people, focusing on practices integral to their culture before European contact. The rights are not frozen in time but must evolve from practices that were once essential to Indigenous societies (specifically, essential to their identity and survival) prior to European contact; this is because practices post-contact may have evolved due to European pressure. Court distinguishes this claim between subsistence and commercial activities; the Sto:lo historically fished for subsistence and there is no evidence they engaged in fish sales on a commercial scale. The trade and barter of fish was not integral to their pre-contact culture but rather a response to post-contact conditions. Appeal dismissed. 

	Dissent
	L’Heureux Dubé and McLachlin JJ: Section 35(1) is meant to protect the “distinctive culture” of Aboriginal people, and in order to accomplish this a court cannot treat Aboriginal rights as frozen in time but rather reflective of existing culture. Emphasize the importance of continuity with a historic practice and the modern right asserted.

	Takeaways
	As a result of cases like this, Courts have turned themselves into adjudicative bodies that deal with not only legal issues but also historical, cultural, and anthropological topics. It is very arguable that courts do not have the knowledge nor the authority to decide what is integral to a community they do not belong to; judges are not trained to do this. 


[bookmark: _heading=h.22nq30k9avd7]
	[bookmark: _heading=h.cfnr2pewujnz]R v Montour, [2023] QCCS 4154

	Ratio
	1. Departure from stare decisis: The Quebec Superior Court (Justice Bourque) held it was appropriate to set aside the Van der Peet test because (a) UNDRIP and the UNDRIP Act raised a new legal issue not before the SCC in 1996, and (b) there had been fundamental changes in the parameters of the debate — society's understanding of reconciliation, the TRC, and Canada's commitment to UNDRIP had profoundly shifted since 1996. The court relied on Canada (AG) v Bedford (2013 SCC), which established that a lower court may depart from vertical stare decisis where a new legal issue is raised or where there is a significant change in circumstances.

2. New three-part test for Aboriginal rights (the Montour test):

(1) Identify the collective right — Rather than cataloguing specific practices, the court must identify a "fundamental norm" protected from state interference. Rights are defined broadly and collectively (similar to how Charter rights are framed), not as narrow, specific activities.

(2) Prove the right is protected by the traditional legal system of the Indigenous people — This shifts the focus from pre-contact practices to Indigenous legal orders. The question is no longer "was this practice integral to distinctive culture before contact?" but "is this right recognized and protected under the group's own legal system?" Evidence can include historical evidence, oral traditions, and testimony from Chiefs about their deep cultural knowledge.

(3) Show that the practice or activity is an exercise of that right — The individual activity must be connected to the broader collective right.

3. Application: The court found that the right to freely pursue economic development is a "generic" Aboriginal right shared by all Indigenous peoples. Under the traditional legal system of the Mohawks of Kahnawà:ke, this right was recognized. White and Montour's participation in the tobacco trade was an exercise of that right. The Excise Act unjustifiably infringed it. Charges permanently stayed.

4. UNDRIP: The court held UNDRIP should be given the same weight as a binding international instrument when interpreting s.35 — a dramatic departure from Gitxaala (which treated DRIPA as merely aspirational) and the general Canadian approach of treating UNDRIP as an interpretive aid.

5. Treaty rights: The court also recognized the Covenant Chain as a non-extinguished oral meta-Treaty made in accordance with Haudenosaunee law and protected by s.35(1), establishing procedural rights including the use of Treaty Councils for conflict resolution.

	Facts
	· Derek White and Hunter Montour, both Mohawks of Kahnawà:ke, were convicted of criminal offences related to importing tobacco from the United States without paying taxes under the federal Excise Act.
· White and Montour brought a motion to stay the charges on the basis that the Excise Act violated their Aboriginal and treaty rights to trade in tobacco. As part of the motion, White and Montour asked the Court to adopt a new framework for the recognition of an Aboriginal right, rather than following the test established by the Supreme Court of Canada in the 1996 Van der Peet decision.

	Reasoning
	· The Court found that there had been significant changes in the legal and political landscape since Van der Peet such that it was appropriate to develop a new test to determine whether an activity constituted an Aboriginal right within the meaning of section 35.
· The Court further held that all Indigenous peoples have a right to freely pursue economic development by their chosen means, and that the pursuit of economic development was specifically recognized under the traditional legal systems of the Mohawks of Kahnawà:ke. As such, by participating in the Mohawks of Kahnawà:ke’s tobacco trade industry, Montour and White were exercising an Aboriginal right to freely pursue economic development protected under section 35 of the Constitution Act, 1982.



[bookmark: _heading=h.xmhpigdt6l6e]Test for if Government has Infringed s. 35 Right
	[bookmark: _heading=h.7d9yjmtho3oa]R v Sparrow, [1990] SCC

	Ratio
	Threshold question (not technically part of the test): Was the right extinguished by the government prior to 1982?
· The Crown had to state very clearly and plainly that it was taking away the right of Aboriginal peoples before the right will be considered extinguished (Sparrow; affirmed in Sappier; Gray).
· “Mere regulation” of a right does not equate to extinguishment (Sparrow).

Three-part infringement test:
1. Does the government action impose an undue hardship on the First Nation?
· The infringement does not have to be immediate – there can be a finding of infringement based on the cumulative effects of government action over time (Yahey v BC, 2021 BCSC).
2. Is the government action unreasonable?
3. Is the rights-holder denied their preferred means of exercising the right?
· An infringement occurs when government action diminishes the right in a meaningful or significant way(Yahey).

If the answer to any of these is YES → there is a prima facie infringement of the s.35 right, and the government must justify under the test below.



[bookmark: _heading=h.6lf11dur2apg]Test for Justifying Infringement of s. 35 Right
	[bookmark: _heading=h.800k6xyt39w5]R v Sparrow, [1990] SCC

	Ratio
	1. Does the government have a valid legislative objective?
· Conservation, public safety, etc., have been accepted. Pure economic interest or "fairness to non-Indigenous Canadians" likely will not suffice (per McLachlin J's dissent in Van der Peet).
2. Is the infringement consistent with the Honour of the Crown / fiduciary duty?
· If the infringement concerns resource conservation → more likely the government can justify (Sparrow).
· If the right is a commercial right, exclusive access is unlikely. The government must give priority access to the First Nation and engage in negotiations (e.g., a meaningful share of fishing licences) (Gladstone).
· Underlying this is a concern for the public interest and non-Indigenous commercial users (Gladstone).
3. Does the government action infringe the right as little as possible? (minimal impairment)
4. Is compensation being given for the infringement?
5. Was the rights-holding group consulted?

	Notes
	· s.35 sits outside the Charter, yet the Court has imported a quasi-Oakes-style analysis – critics argue s.35 rights should not be limited the way Charter rights are.
· Even when an Indigenous group succeeds in establishing a right, the Crown still has the final say and can infringe it if the justification test is met → undermines the inherent character of the right.
· Borrows has criticized the importation of a "public interest" standard into the analysis (Gladstone) – effectively privileges non-Indigenous economic interests over constitutionally protected rights. 



[bookmark: _heading=h.fka55qn8jifs]Criticisms of Aboriginal Rights Doctrines
[bookmark: _heading=h.qp9yiwf31y4x]Brenda L. Gunn. “Beyond Van Der Peet: Bringing Together International, Indigenous, and Constitutional Law”
· Three main criticisms of the current s.35(1) doctrine:
· The Court has developed a "justified infringement" framework that gives the Crown final say even when rights are established.
· The requirement that s.35 rights cover practices "integral to the distinctive culture" is too narrow and culturally subjective.
· The "frozen rights" problem – pre-contact for First Nations, post-contact / pre-control for Métis – freezes Indigenous rights in a colonial timeline.
· Argument:
· Indigenous communities had robust governments and legal systems in North America before European arrival; colonization imposed foreign legal systems that undermined those traditions.
· Despite recognizing rights in s.35(1), the Constitution Act, 1982 fails to address the harms of colonization and does not recognize the role of Indigenous law in defining those rights.
· The SCC's interpretation of s.35(1) does not sufficiently protect Indigenous rights based on Indigenous legal traditions.
· Initial promise of s.35(1) was to reset the Indigenous–Crown relationship with space for both Indigenous and Canadian law – this promise has not been delivered.
· Chief Justice Lamer's framing in Van der Peet aimed to reconcile Indigenous pre-existence with Crown sovereignty, but it referenced US case law without acknowledging colonization → perpetuates rather than addresses colonial harm.
· *Powley* example: defining Métis rights by reference to post-contact / pre-Canadian-control timing **undermines Métis self-definition** through their own legal traditions and privileges the Canadian legal system.
· UNDRIP as the path forward:
· UNDRIP recognizes Indigenous peoples' humanity, rejects colonial biases, and calls for a shift from colonial control to self-determination.
· Aligning s.35(1) with UNDRIP would integrate international human rights law, constitutional law, and Indigenous law – a basis for moving from colonial to nation-to-nation relationship.
· Implementation of UNDRIP demands that Indigenous rights be defined based on Indigenous legal traditionswithin Canadian constitutional law.
· Combining the three legal sources can reset the Indigenous–Crown relationship; requires practical implementation that respects Indigenous legal traditions (membership decisions, decision-making processes, recognition of Indigenous control over legal systems on their territories).
[bookmark: _heading=h.dqlnbcozrl20]Barsh & Henderson: “The Supreme Court’s Van Der Peet Trilogy: Naïve Imperialism and Ropes of Sand”
· Three major critiques of Van der Peet:
· Centrality cannot be objectified
· Whether an idea, symbol, or practice is "central" to a culture is **inescapably subjective to that culture**.
· A judge is not ordinarily competent to disregard the cultural testimony of an Aboriginal person on the basis that it is erroneous or self-serving
· The search for centrality presumes the independence of cultural elements.
· Distinguishing between what is "central" and "incidental" assumes cultural elements can exist independently of one another.
· This is **incompatible with Aboriginal philosophies**, which regard all human activity as inter-dependent.
· Roll-over effects example: commercial fish sales (found “not central” in *Van der Peet*) may have been important to trade relationships with other groups – which *were* central.
· Centrality itself is not static.
· Cultures continue to change, reorder priorities, and revise self-conception.
· Presuming Aboriginal societies are less dynamic, or that they must remain frozen in time to "deserve" their rights, recalls discredited social-Darwinist conceptions of "primitivity."
· Example: pre-contact, beaver hunting may not have been integral – but the new fur trade industry made it central. The doctrine cannot capture this evolution.
· Deeper critique – the identity of the decision-maker:
· Van der Peet entrenches European paternalism because the courts of the colonizer have assumed authority to define the nature and meaning of Aboriginal cultures.
· The SCC has effectively declared: "We shall decide which of your values and practices can be reconciled with our culture, and with our vision of Canada."
· The Crown's discretion as fiduciary remains paramount over the self-defined interests of the beneficiaries.
· Cumulative burden on claimants – to invoke s.35(1) protection, an Aboriginal practice must be shown to:
· be pre-existing and "central";
· never have been extinguished pre-1982;
· have been infringed by post-1982 government action;
· the government action must lack adequate justification;
· and the action must go beyond the Crown's reasonable fiduciary discretion to determine "priority."
· → A heavier evidentiary burden, more expense, and greater risk of adverse rulings = present-day extinguishment of asserted rights.
· Suggested alternative: the "doctrine of continuity" (per the dissents in VDP; cf. Mabo v Queensland (Aus)):
· The common law absorbs the lex loci of a territory at the moment of conquest or annexation.
· Local law (including Indigenous legal systems) remains intact unless and until clearly altered by the Crown's prerogative or Parliament.
· "Native title has its origin in and is given its content by the traditional laws acknowledged by and the traditional customs observed by the indigenous inhabitants of a territory" (Mabo).
[bookmark: _heading=h.rg51ibelviao]John Borrows: “Challenging Historical Frameworks: Aboriginal Rights, the Trickster, and Originalism”
· This article explores the history of "the idea" of Aboriginal and treaty rights in Canada's Constitution over the past fifty years as developed by the courts.
· Aboriginal and treaty rights are defined by reference to historic moments of contact, assertions of sovereignty, and negotiated agreements. If a right does not have a connection to a pre-European practice, it will not receive constitutional protection.
· As UNDRIP makes clear, Indigenous rights need not be rooted in historic claims – they exist by virtue of the current corporeality of Indigenous peoples as political communities, and are part of Canada's living Constitution.
· Aboriginal constitutional claims would be more broadly conceived if framed as human rights rather than historic rights.
· The core problem – originalism:
· The "idea" of history as touchstone for Aboriginal rights is obstructing Aboriginal peoples' development as a contemporary political force in Canada.
· The SCC applies originalism for Aboriginal peoples and living-tree jurisprudence for everyone else. Charter rights (and the rest of the Constitution) are allowed to grow and evolve – Aboriginal rights are not.
· Originalism in (Ab)original cases generates narrow opinions; under these conditions, the idea of history in Aboriginal rights jurisprudence regenerates colonialism with each originalist decision.
· Aboriginal peoples should not be subject to a more conservative deployment of history when interpreting their rights.
· The Trickster:
· Borrows introduces the Trickster from Indigenous oral traditions – emphasizes its relevance for understanding law and rights through a non-linear and dynamic lens.
· The Trickster is a metaphor for a legal interpretive method that resists fixed, originalist meanings.
· Examples of the originalist failure:
· Van der Peet (1996): Aboriginal rights only protect those practices, customs, and traditions that were integral to the distinctive culture prior to contact – no consideration of what is important to Indigenous peoples today. Entrenches view of Indigenous peoples as "past-tense peoples."
· Pamajewon (1996): self-government claim characterized at the narrow level of "the right to operate large-scale gambling," not at the level of self-government generally. To frame it as self-government would, per the Court, "cast the inquiry at a level of excessive generality" – Borrows: this itself is the originalist move.
· Social, political, and economic rights (e.g., child welfare, education, economic regulation) consistently fail under the originalist approach because they cannot be tied to a discrete pre-contact practice.
· Take-home: Aboriginal rights jurisprudence needs to break from history-as-touchstone and recognize Indigenous rights as living rights held by living political communities.
[bookmark: _heading=h.nxsaa3x3v84s]Aboriginal Rights Cases
[bookmark: _heading=h.9qa2bg67f77k]Note: R v Van Der Peet and R v Pamajewon are briefed above under “Test for Establishing an Aboriginal Right”
	[bookmark: _heading=h.sp6g1nk74rv8]R v Pamajewon, [1996] 2 SCR 821

	Ratio
	Application of the Van Der Peet test for Aboriginal rights under s.35(1).

	Facts
	· Appellants belonging to the Shawanaga First Nation and the Eagle Lake First Nation were convicted for operating high-stakes gambling without a provincial licence, but rather under a band-enacted lottery law
· Both groups argue they have an inherent right to self-government; lower courts upheld convictions, now on appeal at Supreme Court of Canada
· Issue was whether the conduct of high stakes gambling falls within the scope of the Aboriginal right to self-government recognized and affirmed by s.35(1)

	Reasoning
	Lamer CJ: Court applies Van der Peet framework. Evidence presented exhibits that while small scale and informal gambling existed in Ojibwa culture, it did not demonstrate that large-scale gambling was a central part of the culture or regulated by either communities’ pre-contact. 

	Notes
	The Court did not determine whether s.35 extends to a right to self-government, and courts have since avoided deciding whether s.35 includes a generic right to self-government. 

	[bookmark: _heading=h.n31a46c75e68]R v Côté, [1996] 3 SCR 139

	Ratio
	Aboriginal rights can exist independently of title because title is only one manifestation of Aboriginal rights. Rights falling short of title may still have an important link to the land.

	Facts
	· Algonquin members convicted of entering a controlled harvesting zone without paying required fees; they were also charged for fishing without a licence
· The claim was within the historic boundaries of New France and French colonial law did not recognize Aboriginal rights the way British colonial law did
· They assert an Aboriginal and treaty right to fish on ancestral lands under s.35(1)
· Issue was whether an Aboriginal right may be necessarily incidental to a claim of title, or if Aboriginal rights can exist independently of title

	Reasoning
	The intervention of French sovereignty did not negate the existence of Aboriginal rights within the boundaries of New France under s.35(1). Just because French colonial law did not recognize Aboriginal rights does not mean they are not provided constitutional protection. Lack of recognition is not sufficient for extinguishment. 

	Notes
	In MNR v Mitchell, 2001 SCC 33, the Court stated that “European settlement did not terminate the interests of aboriginal peoples arising from historical occupation and use of the land. Aboriginal interests and customary law are presumed to have survived the assertion of sovereignty and were absorbed into the common law as rights.” (para 10)



	[bookmark: _heading=h.8q8sd2i2o4xb]R v Sappier; R v Gray, 2006 SCC 54

	Ratio
	Practices carried out for individual or domestic purposes may still constitute [communal] Aboriginal rights. Aboriginal “culture” under Van der Peet refers to the pre-contact way of life. 

	Facts
	· Members of the Mi’kmaq Nation are charged with harvesting and unlawful possession of Crown timber; they claim they an Aboriginal right to harvest wood for domestic uses
· Evidence at trial centered around the importance of wood in the Mi’kmaq culture, as opposed to the importance of harvesting itself
· Issue was whether a practice undertaken for survival purposes can meet the integral to a distinctive culture test from Van der Peet

	Reasoning
	Binnie J: Court raises concerns about failing to expand the right to harvest wood to include activities like selling, trading or bartering wood within the community. Such an expansion would better reflect the communal nature of the right. Highlights an important tension: while Aboriginal rights are often communal in nature, they are frequently asserted in court to protect individual practices. Court recognizes the right to harvest wood for domestic uses.



	[bookmark: _heading=h.3257ycc8qf0c]Yahey v British Columbia, 2021 BCSC 1287

	Ratio
	Section 35 Aboriginal Rights
Section 35 does not create rights. Rights recognized under s.35 must be interpreted in a purposive way. The principle of the Honour of the Crown is always at stake with respect to s.35 rights. The Honour of the Crown may give rise to a fiduciary duty on the part of the Crown in certain circumstances, including with respect to treaty rights. 

Treaty Rights
Court provides the test for infringement of treaty rights. The analysis focuses on whether the limitation on the right is unreasonable, whether the regulation or limitation imposes an undue hardship, and whether the regulation or limitation denies rightsholders their preferred means of exercising the right. The burden is on the First Nation to prove infringement, and the burden is on the Crown to justify the infringement.  



[bookmark: _heading=h.2qpophuwezq9]Jurisdictional Issues and the Charter – Cases 
	[bookmark: _heading=h.whw3fktqjsy5]R v Desautel, 2021 SCC 17

	Ratio
	Aboriginal groups, regardless of their current location, maintain rights in Canada within the meaning of s.35(1) if they are successors to pre-contact Aboriginal societies.

	Facts
	· Appellant entered Canada from the US and shot an elk without a licence contrary to BC’s Wildlife Act; he claims an Aboriginal right to hunt in his ancestors’ traditional territory under s.35(1)
· The group moved into the US by the 19th century but continued to hunt in Canada until 1930; the last member of the group died in 1956, at which point the government named the band extinct and reverted the land back to the provincial Crown
· Appellant and his tribe maintain a connection to the land and assert a right to hunt it
· Trial applied Van der Peet and held the appellant was exercising an Aboriginal right to hunt; Crown appealed twice and both of which were dismissed, now at the Supreme Court of Canada
· Issue is whether Aboriginal people located outside of Canada can assert rights under s.35(1)

	Reasoning
	Rowe J: To fall within the scope of s.35(1), an Aboriginal group must be an “Aboriginal people of Canada,” but this can have multiple meanings based on different relationships to the land and its occupants. But whether a group is an “Aboriginal people of Canada” is distinct from whether the group holds Aboriginal rights; Court says the Van der Peet does not address whether the group is “of Canada.” Explains that the two purposes of s.35(1) are to recognize Aboriginal occupation and to reconcile modern-day existence with Crown sovereignty; these two purposes require that groups outside of Canada still be considered Aboriginal peoples of Canada. The scope of this term includes modern-day successors of Aboriginal societies that occupied Canadian territory at the time of European contact, even if the group now resides outside of Canada.



	[bookmark: _heading=h.xostndpthfsb]Dickson v Vuntut Gwitchin First Nation, 2024 SCC 10

	Ratio
	Section 25 does not apply in every case where Aboriginal rights are invoked; its applicability depends on the nature of the conflict.

Test for Section 25 Applicability:
1. Was there a prima facie breach of the applicant’s Charter right?
2. Is there an Indigenous right protected under s.25?
3. Is there an irreconcilable conflict between the Indigenous right under s.25 and the Charter right?
4. Are there any additional limitations on the application of s.25?

	Facts
	· The VGFN is a self-governing Indigenous community; Dickson wanted to run for VGFN Councillor but she did not live on settlement land (and could not move to settlement land for personal reasons)
· The VGFN Constitution had a residency requirement that states candidates for Chief or Councillor must reside on settlement land or relocate there within 14 days of election
· The VGFN Self-Government Agreement has been approved and implemented through Federal and territorial legislation, giving self-government agreements the “force of law”
· Dickson claims the residency rule violated her equality rights under s.15(1) of the Charter
· The VGFN argue that the Charter does not apply to it as a self-governing First Nation; if the Charter did apply, the VGFN residency rule did not violate equality rights, and even if it did, the rule would be protected by s.25 of the Charter; the residency requirement reflects a longstanding practice
· Trial and Court of Appeal held that the Charter did apply and that s.25 protected the residency requirement from Dickson’s challenge; now at the Supreme Court of Canada

	Reasoning
	Kasirer and Jamal JJ: Section 25 does not create new rights but protects Aboriginal rights from infringement by individual Charter claims; the text of s.25 suggests that it operates as a shield when Aboriginal, treaty, or “other rights” are in irreconcilable conflict with Charter rights. Court develops a four-step framework:

1. Was there a prima facie breach of the applicant’s Charter right? Yes.
Dickson argues the residency requirement in the VGFN Constitution created a distinction based on residency that affected her equality rights under s.15(1). Court applied s.15(1) test from Kapp and Withler. The first step looks to there is a distinction based on an enumerated or analogous ground; Court says the residency requirement created a clear distinction based on residency status and that Dickson was treated differently from residents on settlement land as a result. The second step looks to whether the distinction imposes a burden or denies a benefit in a way that reinforces the disadvantage; Court agrees with Dickson in that the requirement reinforces the disadvantage experienced by non-residents.

2. Is there an Indigenous right protected under s.25? Yes.
Court then considered whether the residency requirement constituted an Aboriginal, treaty, or “other” right protected by s.25. VGFN argues that the residency requirement is a legitimate exercise of its inherent right to self-government, rooted in traditional practices. Court considered the nature of the right and its connection to Indigenous difference:

a. Nature of the Right
VGFN says it has a right to set criteria for membership in its governing body, and this was an “other” right within the meaning of s.25. According to their laws, this right is integral to community identity, history, and traditional governance. Leadership had historically been based on settlement lands.

b. Connection to Indigenous Difference
For s.25 to apply, the right must reflect Indigenous difference in that it must pertain to the distinctive cultural, historical, or legal traditions of the Indigenous group; it is not enough for the right to relate to Indigenous peoples. Court says the VGFN residency requirement was rooted in pre-contact governance practices, where leadership was deeply tied to the land.  

3. Is there an irreconcilable conflict between the Indigenous right under s.25 and the Charter right? Yes.
Dickson’s right to participate in the political life of the VGFN as an equal citizen conflicted with the VGFN’s right to govern itself according to its traditions, which included the residency requirement. This conflict is irreconcilable because to give effect to Dickson’s s.15(1) Charter right would require the VGFN to abandon a key element of its traditional governance system and thus abrogate the VGFN’s right under s.25(1) to maintain its distinct cultural and political identity. The residency requirement is central to the VGFN’s identity and governance and removing it would undermine the Indigenous difference s.25 seeks to protect.

4. Are there any additional limitations on the application of s.25? No.
Court considered whether s.28 (Charter guarantee of gender equality) and s.35(4) (Constitution right guaranteeing Aboriginal rights apply equally to male and female persons) imposed restrictions on s.25 in this context. Court finds that neither apply as no evidence shows the VGFN’s residency requirement resulted in gender-based discrimination or that it violated any such principle of equality.

	Dissent
	Côté J: Offers a narrower conception of what falls within s.25:
· Purpose of s.25 is to shield Aboriginal rights collective from erosion by other Charter rights, diverging from the majority’s broad approach that risks creating inconsistencies in the application of rights depending on whether they are individual or collective
· Relies heavily on Van der Peet; Indigenous rights must be understood within their unique cultural, historical, and legal contexts rather than being forced into Western legal frameworks
· Charter rights are not merely procedural or secondary considerations; they are intrinsic to the integrity of the legal system so this is why there are tensions when they appear to conflict with Indigenous rights which are also constitutionally protected under s.35
· Raises concerns about the implications of the majority reasoning
· Could lead to uneven access to Charter protections
· Critiques the notion that individuals in similar positions might have different access to Charter rights based on whether they are Indigenous or non-Indigenous; potential for inequity or marginalization
· The inherent conflict between Western conceptions of individual rights and the collective nature of Indigenous rights; common law prioritizes individual autonomy whereas Indigenous legal systems are grounded in community-based governance and collective responsibility

	Takeaways
	Potential response to the dissent here would be Justice Binnie’s judgement in R v Sappier; R v Gray where he explains that while Aboriginal rights are collective in nature, they are often asserted in court to protect individual practices.



	[bookmark: _heading=h.tl7qg3ly5tyz]Newfoundland and Labrador (AG) v Uashaunnuat 2020 SCC 4

	Ratio
	Where s.35 claims straddle multiple provinces, access to justice requires that jurisdictional rules be interpreted flexibly so as not to prevent Aboriginal peoples from asserting their constitutional rights, including their traditional rights to land.

	Facts
	· An Indigenous community on the border of Quebec and Newfoundland asserted an Aboriginal title and rights over lands and resources in Quebec and Labrador
· The lawsuit named the governments of Newfoundland and Labrador, Quebec, and Canada, as well as private corporations involved in resource development on the contested lands
· The Attorney General of Newfoundland and Labrador contested the jurisdiction of Quebec courts to adjudicate claims concerning lands situated in Labrador; wanted to minimize the cost and complexity and to avoid having to require Indigenous peoples to litigate on the same issues in multiple courts

	Takeaways
	· The SCC emphasizes that jurisdictional rules should be interpreted flexibly to ensure access to justice for Indigenous peoples asserting Constitutional rights under s.35; this avoids fragmenting their claims across multiple courts and provinces as well as the associated costs and complexities



[bookmark: _heading=h.9lbdhlsuiypb]Inuit Rights 
	Title
	Summary

	Inuit Rights
	· Discussions of Aboriginal law and Inuit rights must include an in-depth exploration of land claims and self-government agreements; these agreements form a cornerstone of Inuit autonomy and their relationship with Canadian governance structures
· The modern movement for Inuit rights gained significant momentum in the 1970s with the negotiation of the James Bay and Northern Quebec Agreement
· One of the first modern treaties in Canada; established a framework for resource sharing, economic development, and the protection of Inuit land rights
· Served as a model for subsequent negotiations involving Indigenous land claims and governance
· More recently, the Nunavut Land Claims Agreement marked a historic development in Inuit self-determination; signed in 1993, it led to the establishment of Nunavut as a distinct territory in 1999
· Created the largest Indigenous land claim settlement in Canadian history and granted Inuit people significant political and administrative control over their territory



[bookmark: _heading=h.c0zbncokk5lc]Métis Rights
	[bookmark: _heading=h.ya80l96anae3]RC v Powley, 2003 SCC 43

	Ratio
	Court establishes the ten-step Powley Test for Determining Métis Rights under Section 35(1):
1. Characterization of the right,
2. Identification of the historic rights-bearing community,
3. Identification of the contemporary rights-bearing community,
4. Verification of the claimant’s membership in the relevant contemporary community,
5. Identification of the relevant time frame,
6. Whether the practice is integral to the claimant’s distinctive culture,
7. Whether there is continuity between the historic practice and the contemporary right asserted,
8. Whether the right was extinguished,
9. Whether the right was infringed upon, and
10. Whether the infringement is justified

	Facts
	· Applicants were Métis and hunted a moose in Sault Ste. Marie; charged under Ontario’s Game and Fish Act for unlawfully hunting without a licence and for hunting outside of moose season
· Applicants argue that their Métis heritage entitled them to hunt for food under s.35(1)
· Trial judge held that their actions fell under the scope of their Metis right; acquittal upheld at the ONCA, and the Crown appealed to the Supreme Court of Canada
· At issue was whether the Métis had a right under s.35 to hunt for food

	Reasoning
	McLachlin CJ (unanimous): The Métis emerged as a distinct group from the intermarriage between European settlers and First Nations; developed their own language, culture, and traditions, particularly in the area of fur trade. The Powley’s claim to hunting rights was not a modern invention but rooted in long-standing Métis practices tied to subsistence and survival. Develops the Powley Test for determining Métis rights under s.35(1) to identify Métis rights-bearing communities and the individuals entitled to claim such rights:

1. Characterization of the right
The applicants claim a right to hunt for food in the environs of Sault Ste. Marie. Satisfied.

2. Identification of the historic rights-bearing community
The claimant must demonstrate the existence of an identifiable Métis community with a distinct identity, not merely an individual or family of mixed ancestry. This community must be characterized by shared customs, traditions, and cultural practices that differentiate it from other groups, including First Nations and non-Aboriginal populations. Here, there was a distinctive Métis community in the Upper Great Lakes region in the mid-17th century. Satisfied. 

3. Identification of the contemporary rights-bearing community
Aboriginal rights are communal rights so any claim must be grounded in the existence of a historic and present community; the rights may only be exercised by virtue of an individual’s ancestrally based membership in the community. A Métis community has persisted in Sault Ste. Marie despite its decrease in visibility. Satisfied.

4. Verification of the claimant’s membership in the relevant contemporary community
Courts must consider both the value of community self-definition and the need for the process of identification to be objectively verifiable. Court does not provide a comprehensive definition of who is Métis under s.35, but three broad factors act as indicia: [1] Self-identification, [2] Ancestral connection, and [3] Community acceptance. The claimants’ identification as Métis was clear and well-established; consistently identified as Métis throughout their lives, and they were actively involved in their community. Satisfied.

5. Identification of the relevant time frame
Court adjusts the pre-contact aspect of the Van der Peet test; the relevant time frame here is post-European contact but prior to the Europeans effectively established political and legal control in a particular area. Here, the relevant time from was just prior to 1850. Satisfied.

6. Whether the practice is integral to the claimant’s distinctive culture
Practice of subsistence hunting and fishing was a constant in the Métis community and integral to the Métis way of life. Satisfied.

7. Whether there is continuity between the historic practice and the contemporary right asserted
Practice of hunting for food is an important feature of the Sault Ste. Marie Métis community and the practice has been continuous to the present. Satisfied.

8. Whether the right was extinguished
While the doctrine of extinguishment does apply to Métis claims, but there is no evidence of extinguishment here. Satisfied.

9. Whether the right was infringed upon
At the time, Ontario did not recognize any Métis right to hunt for food. The lack of recognition infringed upon the claimants’ Aboriginal right to hunt for food. Satisfied.

10. Whether the infringement is justified
Ontario (the Crown) raised conservation concerns but the Court held that these concerns did not warrant a blanket denial of Métis rights. Satisfied.

	Notes
	First instance where the SCC was asked to address the issue of Métis rights specifically.



	[bookmark: _heading=h.avhjv6gfzioa]Manitoba Métis Federation Inc. v Canada (AG) 2013 SCC 14

	Ratio
	Where the Crown must implement a constitutional obligation to an Aboriginal group, the Honour of the Crown requires that the Crown take a broad, purposive approach to the interpretation of the promise which is borne out of s.35(1), and act diligently to fulfill the obligation because the law assumes the Crown always intends to fulfil its promises. Where the Crown fails to implement constitutional obligations, the purpose of a solemn promise is substantially frustrated and may amount t a betrayable of the Crown’s duty to act honourably in fulfilling its promises. 🡪 Crown failed to act honourably in how they carried out implementing this section of the Act

	Facts
	· The Manitoba Métis Federation (MMF) is the province-wide political representative body of the Métis in Manitoba; MMF sought declaration that Canada breached its obligation to implement the promises it made to the Métis people in the Manitoba Act, 1870
· Section 31 of the Manitoba Act set aside 1.4 million acres of land to be given to Métis children; s.32 provided recognition for exiting landholdings where individuals asserting ownership had not yet been granted title
· The Métis were unable to establish pre-existing communal Aboriginal title, but s.31 is a constitutional obligation that engages the Honour of the Crown
· MMF alleged Canada failed it’s duty to the Métis peoples by:
· Delaying distribution of the s.31 land,
· Distributing lands via random selection rather than ensuring family members received contiguous parcels,
· Failure to ensure s.31 grant recipients were not taken advantage of by land speculators, and 
· Giving some eligible Métis children $240 worth of script instead of a direct land grant

	Reasoning
	McLachlin CJ and Karakatsanis J: Section 31 of the Manitoba Act was a constitutional obligation to the Métis, an Aboriginal people. The broader purpose of the obligation was to reconcile Métis Aboriginal interests with the assertion of Crown sovereignty. Although not a fiduciary duty, it was a solemn constitutional obligation to the Métis that engaged Honour of the Crown, and required the Crown to act diligently in fulfilling that promise, which it failed to do. The ultimate purpose of Honour of the Crown is the reconciliation of pre-existing Aboriginal societies with the assertion of Crown sovereignty.



[bookmark: _heading=h.pkbchc5ahs6]Aboriginal Title
[bookmark: _heading=h.13jceh1mlvi]What is Aboriginal Title?
· A subset of Aboriginal rights – but distinct from other s.35 rights because it confers rights to the land itself.
· Aboriginal title confers ownership rights similar to fee simple (Tsilhqot'in):
· Right to decide how the land will be used.
· Right to enjoyment and occupancy.
· Right to possess the land.
· Right to economic benefits.
· Right to proactively manage the land.
· Aboriginal title encompasses the right to use the land for a variety of purposes, which need not be aspects of those practices, customs, or traditions integral to a distinctive Aboriginal culture (Delgamuukw).
· - The activities on the land are "parasitic" on the underlying title – they do not each need to independently qualify as an Aboriginal right under s.35(1) (*Delgamuukw*).
· Aboriginal title is held communally (Delgamuukw):
· "A further dimension of Aboriginal title is the fact that it is held communally. Aboriginal title cannot be held by individual Aboriginal persons; it is a collective right to land held by all members of an Aboriginal nation" (*Delgamuukw*, para.15).
· Decisions about how the land is used must be made by the community.
· Indigenous peoples' interest in land is sui generis – unique, and cannot be compared to any other common law concept (Guerin).
· It is neither equivalent to full beneficial ownership nor merely a personal right – it is a true *sui generis* interest (*Guerin*).
· Aboriginal title is not how Indigenous peoples themselves conceive of their relationship to land and territory.
· The doctrine of Aboriginal title is a product of Canadian common law, not Indigenous legal traditions.
[bookmark: _heading=h.ylup6nyvszhg]Restrictions of Aboriginal Title
· Lands held pursuant to Aboriginal title cannot be used in a manner that is irreconcilable with the nature of the attachment to the land which forms the basis of the group's claim to Aboriginal title (Delgamuukw).
· The spiritual and cultural connection to the land is integral to the claim – it *is* the basis of Aboriginal title.
· Cannot use the land in a way that would be irreconcilable with how the land was used (e.g., if land was traditionally used for ceremonies, the bond with the land cannot be destroyed by turning it into a parking lot) (*Delgamuukw*).
· Cannot use the land in a way that would **threaten future generations'** ability to use the land in that way (*Delgamuukw*).
· Aboriginal title land cannot be alienated except in surrender to the Crown (Delgamuukw; Tsilhqot'in).
· Aboriginal title is collectively held – it is a group interest that inheres in present and future generations (Tsilhqot'in).
[bookmark: _heading=h.82pnrby8r8c]Importance of Land to Indigenous Peoples
· Land is communally held and often governed by forward-looking, stewardship paradigms (e.g., Anishinaabe Seven Generations principle – decisions must ensure seven generations forward can continue to use the land).
· Territory is a part of Indigenous peoples' identity – they define themselves in relation to the land; earth and its beings are considered part of family.
· In Anishinaabe language, rocks are animate/living – there is a kinship relationship with the territory hardwired into the language.
· You cannot separate culture, laws, and values from territory.
· Ktunaxa Nation v British Columbia (2017, SCC): Perfect example of the centrality of land and territory.
· Community would be impacted by construction of a ski resort in their traditional territory.
· Consultation took place – community stated they did not want the ski resort to go ahead because the location is where the **Grizzly Bear Spirit** resides; if built, something fundamental about their practices and spiritual life would be lost.
· BC approved the project. Community challenged the decision under *Charter* s.2(a) – **freedom of religion**.
· **Majority**: Freedom of religion protects spiritual belief and practices, but not the **objects** of spirituality. The ski resort does not prevent the community from worshipping or expressing spirituality – the Nation wants protection of the *object* of the belief, which is not covered by s.2(a).
· **Community's response**: The land is an essential part of the spiritual belief; if you destroy the land, the spiritual belief is gone.
· **Dissent**: Acknowledges that freedom of religion *should* protect this – but would still find the infringement justified.
[bookmark: _heading=h.1u1qzby084yu]Test for Establishing Aboriginal Title
· Test is from Delgamuukw, refined in Tsilhqot'in
· NOTE: This test does not apply to Métis peoples in the same way.
1. The land must have been occupied prior to sovereignty.
· Aboriginal title is a burden on the Crown's underlying sovereignty. It does not make sense to speak of a burden on the underlying title before that title existed – Aboriginal title crystallized at the time sovereignty was asserted (Delgamuukw).
· Both common law and Aboriginal perspectives on land must be taken into account when establishing proof of occupancy (Delgamuukw; Tsilhqot'in).
· Court will be mindful of the group's size, the land's physical features, etc.
· There does not have to be permanent occupation – recognition that some groups were nomadic or semi-nomadic (Tsilhqot'in).
· Title cannot be confined to the very precise spot where the land was used – territories where there was hunting, fishing, trapping, etc. can all be part of the title claim (Tsilhqot'in).
· Aboriginal group must show that it has historically acted in a way that would communicate to third parties that it held the land for its own purposes (cannot be purely subjective / internal) (Tsilhqot'in).
· Evidence of a strong presence over the land – acts of occupation that could reasonably be interpreted as demonstrating that the land belonged to, was controlled by, or was under exclusive stewardship of the claimant group (Tsilhqot'in).

2. If present occupation is relied on as proof of occupation pre-sovereignty, there must be a continuity between present and pre-sovereignty occupation.
· Hard to provide conclusive evidence of pre-contact practices on lands – present occupation can serve as proof.
· There does not need to be an unbroken chain of continuity (land could have been disputed or occupation temporarily disrupted).
· Nature of occupation can change, as long as there is still a substantial connection between the people and the land.

3. At sovereignty, occupation must have been exclusive.
· Can still have exclusive occupation if other Aboriginal groups were present or frequented the claimed lands – exclusivity is demonstrated through intention and capacity to retain exclusive control (Tsilhqot'in).
· There can also be joint title, in which two groups can exclude everyone except for each other on the land.
· Proof of exclusivity must rely on both the common law perspective and the Aboriginal perspective with equal weight (Delgamuukw).
· NOTE: The SCC has decided that judges cannot undervalue Indigenous forms of evidence (Delgamuukw). The trial judge in Delgamuukw erred by failing to adequately consider oral history evidence.
[bookmark: _heading=h.izpak6koc98v]Test for Infringing Aboriginal Title
· Test is from Delgamuukw and Tsilhqot'in
1. Crown attempted to receive consent from the title-holding group.
· The right to control land conferred by Aboriginal title means that governments and others seeking to use the land must obtain the consent of title holders. If no consent is provided, the Crown must justify the infringement (Tsilhqot'in).
· The degree of consultation must be proportionate to the strength of the claim or the seriousness of the adverse impact (Tsilhqot'in).
2. The infringement must be in furtherance of a compelling and substantial legislative purpose.
· The proposed government action must be substantively consistent with the requirements of s.35.
· The broader public goal must further the goal of reconciliation.
· Conservation has been accepted as a concern in past jurisprudence.
· Pushback to economic development as justification for infringing constitutionally protected rights.
3. The infringement must be consistent with the Crown's special fiduciary relationship with Aboriginal peoples.
· Government must act in a way that respects the fact that Aboriginal title is a collective right meant for current and future generations – incursions cannot be justified if they would substantially deprive future generations of the benefit of the land (Tsilhqot'in).
· Considerations include:
· If the government did not involve Indigenous peoples in discussions → that is a problem.
· There may be circumstances where the government needs to get Indigenous peoples' consent.
· Compensation may be required.
· Cannot act with callous disregard of Indigenous peoples' title.
· Proportionality test (quasi-Oakes) added by Tsilhqot'in:
· (a) The incursion is necessary to achieve the government's goal (rational connection).
· (b) The government is going no further than necessary to achieve the objective (minimal impairment).
· (c) The benefits expected to flow from the objective are not outweighed by adverse effects on the Aboriginal interest (proportionality).
[bookmark: _heading=h.wxsjh0u67x6j]Pre-Delgamuukw Case Law
	[bookmark: _heading=h.hy3cj1p84ns4]St. Catherine’s Milling and Lumber Co. v R [1888] UKPC 70, 14 App Cas 46

	Ratio
	Court here suggests that all Indigenous people have is a personal right to land that is dependent on the goodwill of the Sovereign. While there may be Indigenous interests in the land, such interests are merely burdens on the underlying Crown sovereignty which is unquestionable.

	Facts
	· SCML cut 2,000,000 feet of timber around Wabigoon Lake pursuant to a Crown granted license
· Area where the cutting occurred was Treaty Three territory from 1873
· Ontario brings claim that the land belong to the province so they only they had authority to issue such a license, not Canada
· SCML and Canada argue that prior to entering Treaty Three, the First Nations held absolute title to the land and the effect of the treaty was to transfer their interest from the province to Canada

	Reasoning
	Council says that Indigenous people have a personal and usufructuary right dependent on the goodwill of the sovereign. Vested in the Crown is a substantial and paramount estate underlying Aboriginal title, and all the Crown has to do is present proprietary estate in the land upon which Aboriginal title was a mere burden.

	Notes
	This is the first case to discuss Aboriginal title. It is no longer good law, but it is important to look at how courts understood Aboriginal title. Indigenous people were not involved in the case to discuss their interests.


[bookmark: _heading=h.qlw4pk8rgyzr]

	[bookmark: _heading=h.il8pw9h5vpcs]Calder et al v Attorney-General of British Columbia, [1973] SCR 313

	Ratio
	Aboriginal title is a legal right derived from historic occupation and possession of lands. 

	Facts
	· Action brought for declaration that Aboriginal title to land in BC had never been lawfully extinguished; trial found for the Crown and the Court of Appeal dismissed the appeal
· Supreme Court of Canada gives a split decision on the issue of whether or not title continued to exist 

	Reasoning
	Court acknowledges that the Royal Proclamation of 1763 is not the exclusive source of Aboriginal title. Half of the Justices maintained that BC fell outside the scope of the Proclamation. In dissent, Justices Hall, Laskin, and Spence discuss the St. Catherines Milling decision.




	[bookmark: _heading=h.e2yrcfugwl8e]Guerin v The Queen, [1984] 2 SCR 335

	Ratio
	Indigenous rights to occupy and possess land is neither equivalent to full beneficial ownership nor merely a personal right; instead, it is a sui generis (unique) interest that exists independently of treaties or other formal agreements. These rights are non-transferable by Indigenous peoples to third-parties other than the Crown, and when surrendered to the Crown, a fiduciary duty is owed by the Crown to act in the best interests of Indigenous peoples. 

	Facts
	· Musqueam Band lives on a reserved in Vancouver; they surrendered surplus reserve lands to the Crown to lease to a golf club
· The terms obtained by the Crown were much more favourable than those by the Band at the surrender meeting and the surrender document did not refer to the lease or disclose the terms approved by the Band; the Band did not give approval to these new terms
· Trial found the Crown breached its fiduciary duty and the Federal Court of Appeal overturned
· Supreme Court of Canada restores the trial judgment and allows the appeal

	Reasoning
	While underlying land title still belongs to the Crown, Indigenous peoples have sui generis land rights and can only transfer their land to the Crown, upon which the Crown owes a fiduciary duty to act in the best interests of the Indigenous people. Court clarifies that Aboriginal title is rooted in Indigenous peoples’ historical and cultural relationship with the land, as acknowledged in Calder and does not originate solely from the Royal Proclamation or any other formal legal instrument.


[bookmark: _heading=h.o5axx97v6k72]
	[bookmark: _heading=h.g25q0ejyskbi]Delgamuukw v British Columbia, [1997] 3 SCR 1010

	Ratio
	Aboriginal title is a right to the land itself that is inalienable, communal, and protected by s.35(1). It is twofold: [1] Aboriginal title encompasses the right to exclusive use and occupation for a variety of purposes, so long as [2] they are reconcilable with the nature of the attachment to the land which forms the basis for the title. 

Test for Proof of Aboriginal Title:
1. The land must have been occupied prior to sovereignty
2. If present occupation is relied on as proof of occupation pre-sovereignty, there must be continuity between present and pre-sovereignty occupation. The “chain of continuity” can be broken, in that there can be disruptions in the occupation, and the nature of the occupation can change.
3. At sovereignty, that occupation must have been exclusive. Proof of exclusivity must rely on both the perspective of the common law and the Aboriginal perspective with equal weight placed on each. Exclusivity can be demonstrated by “the intention and capacity to retain exclusive control.”

	Facts
	· Gitxsan and Wet’suwet’en Nations seek recognition of their Aboriginal title to 58,000 square km of land in British Columbia
· Trial judge dismissed the claims, finding the evidence insufficient to establish Aboriginal title
· Decision appealed to the Supreme Court of Canada; appeal allowed in part, new trial ordered

	Reasoning
	Lamer CJ: Explains that Aboriginal rights and Aboriginal title are not contingent on one another; some Indigenous people may be unable to make out a claim to title but with nevertheless possess Aboriginal rights protected by s.35(1) including site specific rights to engage in certain activities. 

	Concurrence
	La Forest J: Aboriginal title, as a sui generis interest, cannot be described with reference to traditional property law concepts (i.e., fee simple ownership). Courts will focus on the occupation and use of the land as part of the Aboriginal society’s traditional way of life. The area which has been continuously used and occupied (i.e., the land to which title is claim) must be specified, and courts will not deny the existence of Aboriginal title merely because of a relocation that occurred post-sovereignty. 

	Notes
	· Until this decision, no Canadian court had so directly addressed the definition of Aboriginal title
· Court found that the trial judge erred by failing to adequately consider oral history evidence
· The Court in Tsilhqot’in expands upon the comparison courts must make between Aboriginal perspective and the common law when determining occupation and exclusivity



	[bookmark: _heading=h.5aw560grklcb]Tsilqot’in Nation v British Columbia, 2014 SCC 44

	Ratio
	When Aboriginal title is alienated to the Crown, the interests remain in the future generations. The right to control land conferred by Aboriginal title means that governments and others seeking to use the land must obtain the consent of titleholders; if no consent is provided, the infringement of title must be justified. The Crown must comply with its procedural duties and must endure that the proposed government action is substantively consistent with the requirements of s.35. 

Test for Justified Infringement of Aboriginal Title: (on the basis of the broader public good)
The Crown must establish that
1. It discharged its procedural duty to consult and accommodate 🡪 the degree of consultation must be proportionate to the strength of the claim or the seriousness of the adverse impact the governmental action may have on the Aboriginal right
2. Its actions were backed by a compelling and substantial objective 🡪 the broader public goal asserted by the government must further the goal of reconciliation
3. The governmental action is consistent with the Crown’s fiduciary obligation to the group 🡪 must act in a way that respects the fact that Aboriginal title is a collective right that inheres in present and future generations; infringements cannot be justified if they would substantially deprive future generations of the benefit of the land
There must be proportionality in the justification process. The infringement must be necessary to achieve the government’s goal (rational connection), the government must go no further than necessary to achieve it (minimal impairment on the Indigenous right), and any benefits that may be expected to flow from the government’s action must not be outweighed by adverse effects on the Aboriginal interest (proportionality).

	Facts
	· British Columbia grants commercial logging license to log for land the Tsilhqot’in considered part of their traditional territory
· Tsilhqot’in sought declaration prohibiting commercial logging and claim Aboriginal title to the land

	Reasoning
	McLachlin CJ: Reiterates the three-part Test for Proof of Aboriginal Title from Delgamuukw. Regarding the determination of occupation, the Court explains that one can look to the Aboriginal culture and practices and compare them in a culturally sensitive way with what was required at common law to establish title on the basis of occupation. Aboriginal groups must show that they historically acted in a way that would communicate to third parties that it held the land for its own purposes. Evidence of a strong presence over the land manifesting itself in acts of occupation that could reasonably be interpreted as demonstrating that the land belonged to, was controlled by, or was under exclusive stewardship of the claimant group. Groups must have the intention and capacity to retain exclusive control over the land, and other groups being present on the land does not negate their exclusivity (in fact, it may reinforce it). 



[bookmark: _heading=h.orkx0840jppf]Assumed Crown Sovereignty
[bookmark: _heading=h.63rwmbs408qe]Assumed Crown Sovereignty 
· Throughout important Aboriginal law cases, the court refers to the fact that there is "no doubt" the Crown has sovereignty over all of what is now Canada – even in the absence of treaties.
· In St. Catherine's Milling, the Privy Council first stated that there has "all along" been vested in the Crown a "substantial and paramount estate" underlying Aboriginal title. Aboriginal interest is merely a burden on Crown title.
· The Doctrine of Discovery was implicitly endorsed.
· In Calder, Aboriginal title was recognized as stemming from historic occupation – not just the Royal Proclamation. But Crown sovereignty was still not questioned.
· The Court has not (until recently) engaged with the question of how the Crown came to acquire sovereignty. It has simply been assumed:
· R v Sparrow: "…there was from the outset never any doubt that sovereignty and legislative power, and indeed the underlying title, to such lands are vested in the Crown."
· Taku River v BC: "The purpose of s.35(1) is to facilitate the ultimate reconciliation of prior Aboriginal occupation with de facto Crown sovereignty."
· Tsilhqot'in: "At the time of assertion of European sovereignty, the Crown acquired radical or underlying title to all the land in the province. This Crown title, however, was burdened by the pre-existing legal rights of Aboriginal people who occupied and used the land prior to European arrival. The doctrine of terra nullius … never applied in Canada, as confirmed by the Royal Proclamation of 1763."
[bookmark: _heading=h.22jqq124hw6p]What is the Legal Basis for Crown Sovereignty?
· We may ask: has the Crown actually acquired sovereignty?
· This question was avoided until Thomas and Saik'uz First Nation v Rio Tinto Alcan Inc. (2022, BCSC), where the trial judge made remarkable obiter comments:
· "It is common in Aboriginal law jurisprudence for the court to acknowledge the occupation by Indigenous peoples of their traditional lands 'since time immemorial'" (para. 179).
· "What then is the legal justification validating the assertion of Crown sovereignty over Indigenous peoples?" (para. 194).
· "But, one may rightly ask, if the land and its resources were owned by Indigenous peoples before the arrival of Europeans, how, as a matter of law, does the mere assertion of European sovereignty result in the Crown acquiring radical or underlying title? How and why does pre-existing Indigenous title somehow become subordinate?" (para. 196).
· In Delgamuukw at para. 145, the Court itself noted: "it does not make sense to speak of a burden on the underlying title before that title existed."
· "Some argue, in my view correctly, that the whole construct is simply a legal fiction to justify the de facto seizure and control of the land and resources formerly owned by the original inhabitants of what is now Canada" (para. 198).
· Professor Drake's analysis – when a state assumes sovereignty by prescription, they must:
1. Make a display of authority over the land and make it known they do not recognize previous sovereign claims → Not satisfied. When settlers came to Canada, they originally engaged in Indigenous legal practices and were tactically recognizing Indigenous sovereignty; creating treaties lends itself to the same argument.
2. Engage in peaceful and uninterrupted possession → Not satisfied. There is a long and documented history of Indigenous peoples protesting and resisting Crown overtaking of the land, sometimes involving military resistance.
3. Demonstrate possession publicly because acquiescence cannot be genuine unless the original occupiers are aware → Satisfied. The Royal Proclamation and treaties do this.
4. Maintain possession for a certain period of time → Satisfied. It has been a long time (though the period has not been strictly defined).
[bookmark: _heading=h.rojwu9pliw9s]Modes for Acquiring Sovereignty
[bookmark: _heading=h.hmllqnqgwzkv]Doctrine of Discovery
· What is it?
· Origins in 15th century papal bulls, which gave authority to European Christians to travel the world and claim sovereignty for their respective states.
· They were allowed to claim lands inhabited by non-Christian, non-White peoples. These lands were considered terra nullius – "empty lands" which they "discovered."
· Have we endorsed it?
· The doctrine has been rejected by Canadian courts as the formal basis for Crown sovereignty – but it has been endorsed in the jurisprudence.
· In Tsilhqot'in, McLachlin CJ stated: "The doctrine of terra nullius … never applied in Canada, as confirmed by the Royal Proclamation of 1763" (para. 69).
· However, the doctrine entered Canadian law via St. Catherine's Milling, after it was introduced in the US decision Johnson v M'Intosh.
· Critical reactions:
· TRC Calls to Action 45, 46, and 47 all urge the repudiation of concepts used to justify European sovereignty, including the Doctrines of Discovery and terra nullius.
· UNDRIPA (June 2021) preamble states: "The doctrines of discovery and terra nullius are racist, scientifically false, legally invalid, morally condemnable and socially unjust."
What Should Replace it?
· If we want a consensus or treaty-based model, are we committed to the reality that Indigenous peoples may want to do something differently than how we want?
· How we answer this will tell us a lot about reconciliation and how to structure Crown–Indigenous relations moving forward.
John Borrows: “The Durability of Terra Nullius: Tsilhqot’in Nation v British Columbia”
· Borrows asks the central question: why is it the Crown, and not the Tsilhqot'in, who have underlying title to the land in their territories?
· In Borrows' view, the Doctrine of Discovery and terra nullius are alive and well in Canadian law.
· The SCC purported to deny terra nullius in Tsilhqot'in, but in the same paragraph stated: "At the time of assertion of European sovereignty, the Crown acquired radical or underlying title to all the land in the province."
· If the land was owned by Indigenous peoples prior to the assertion of European sovereignty, how did the Crown acquire title by merely asserting sovereignty, without a version of terra nullius being deployed?
· The doctrine is deeply entrenched in our legal system – we cannot just "stop endorsing it."
· Indigenous peoples bear a massive onus on proving title – until the Crown is required to prove why it should have right to the land, we cannot move past these doctrines.
· Right now, there is no true nation-to-nation relationship – Indigenous peoples cannot freely practice their own laws. They are not a "third order of government."
· There is still the underlying belief that Indigenous laws are not sufficient, and that there would be a state of lawlessness if Indigenous peoples governed themselves.
· "Despite the Supreme Court's refutation of terra nullius, the Court reproduced one of the doctrine's most problematic aspects – that Crown sovereignty was established and gave the Crown underlying title."
· Four significant consequences of the Crown's underlying title persisting through Tsilhqot'in:
· (a) The Crown is empowered to justifiably infringe Aboriginal title – Indigenous peoples have no corresponding right to diminish Crown authority.
· (b) The Crown can shift the burden of proving Aboriginal title to Indigenous peoples – unlike Crown title, Aboriginal title must be proven or agreed to through Crown-accredited processes.
· (c) The Crown can subject Indigenous peoples to provincial jurisdiction – the SCC rejected the interjurisdictional immunity doctrine's application to Aboriginal title lands.
· (d) Courts can characterize Aboriginal title as existing in a legal vacuum when provincial legislation is not present – failing to recognize that Indigenous peoples have their own jurisdictional and governmental authority.
· Borrows advocates for legal pluralism – the coexistence and recognition of multiple legal systems, specifically Indigenous legal traditions alongside Canadian law, rather than assuming one legal system dominates.
· While Tsilhqot'in is criticized, it marks an important step – it recognizes the Constitution's affirmation of pre-existing Indigenous legal systems and the Doctrine of Continuity (pre-existing Indigenous legal systems, land rights, and customs are presumed to survive the assertion of Crown sovereignty unless explicitly extinguished or fundamentally incompatible with the new legal order).
· Reconciliation remains a distant goal.	
[bookmark: _heading=h.bnrezgofuz9k]Conquest
· No longer recognized internationally.
· Rejected in Canadian law – in Haida, the Court stated that "Indigenous peoples were never conquered."
[bookmark: _heading=h.wd2fz77a8pi0]Cession
· Includes treaties – but Indigenous peoples are telling us that they did not cede their land.
· The Two-Row Wampum and Treaty of Niagara are evidence that the relationship was one of mutual non-interference, not surrender of sovereignty.
[bookmark: _heading=h.anm3x99t2i1x]Prescription
· Sovereignty by prescription: when another entity exercises sovereignty, ignoring the sovereignty of the existing people. The existing people must not have resisted.
· This did not happen in Canada – Indigenous peoples have long resisted, both domestically and internationally (e.g., the Mohawk Chief petitioning the League of Nations).
Thomas and Saik’uz First Nation v Rio Tinto Alcan Inc (2011, BCSC)
	[bookmark: _heading=h.kzhnufhbh2ai]Thomas and Saik’uz First Nation v Rio Tinto Alcan Inc., 2022 BCSC 15

	Ratio
	Aboriginal rights can support private rights of action in tort against a third party other than the government. 

	Facts
	· Saik’uz and Stellat’en Nations bring claim against Rio Tinto Alcan regarding the impacts of a dam on the Nechako River and their traditional territories and fishing rights
· Issue was whether Aboriginal rights can or should support private rights of action in tort against a third party other than the government

	Reasoning
	Kent J: Recognizes that Canadian courts have not addressed the inhumane treatment of Indigenous peoples by the church and government; Court has no issues making incremental expansions of the common law to advance small redress for Indigenous peoples. Cites Calder where a First Nation sought declaration that their Aboriginal title had not been extinguished and the Court held that the title was extinguished by Crown sovereignty. Court affirms that the doctrine of terra nullius never applied in Canada, and that historical permission granted by the Crown that infringes on Aboriginal rights can be judged as no longer justified. The Crown has an obligation to protect Aboriginal rights and may be held accountable for third-party infringement on those rights. 



	Title
	Summary

	Questioning Assumed Crown Sovereignty
	· Aboriginal title includes a right to enjoy and occupancy, rights to benefits, and a right to manage and use land. It is subject to unique restrictions (i.e., inalienable to anyone other than the Crown, the uses to which the land is put must be reconcilable with the basis for the title). It is a constitutionally protected proprietary interest in land with interests similar to fee simple.
· Until the recent case of Thomas and Saik’uz, Canadian courts have not engaged with the question of how the Crown came to acquire sovereignty over the territory; it’s just been assumed
· “[t]here was from the outset never any doubt that sovereignty and legislative power, and indeed underlying title, to such lands vested in the Crown.”  [Sparrow]
· “The purpose of s.35(1) of the Constitution is to facilitate the ultimate reconciliation of prior Aboriginal occupation with de facto Crown sovereignty.” [Taku River]
· “At the time of assertion of European sovereignty, the Crown acquired radical or underlying title to all the land in the province. This Crown title, however, was burdened by the pre-existing legal rights of Aboriginal people who occupied and used the land prior to European arrival.” [Tsilhqot’in]
· How did the Crown come to acquire sovereignty? The legal basis for Crown sovereignty is treaty (i.e., consent). In Thomas and Saik’uz, the British Columbia Superior Court made interest comments in obiter regarding assumed Crown sovereignty
· “How and why does pre-existing Indigenous title somehow become subordinate? Rather remarkably, the Supreme Court of Canada has never directly answered this question even though the Court itself noted in Delgamuukw at para 145, ‘it does not make sense to speak of a burden on the underlying title before that title existed.’”
· “Some argue, in my view correctly, that the whole construct is simply a legal fiction of justify the de facto seizure and control of the land and resources formerly owned by the original inhabitants of what is now Canada.” 🡪 Court is concerned with the optics of it’s decision making; does not want to address brutal realities of how the Crown came, took what they wanted, and dispossessed Indigenous peoples
· “Still, regardless of any legal frailties underlying the Crown’s assertion of sovereignty over British Columbia in 1846, the plaintiffs’ claim confronts certain harsh realities, unpalatable though they may be to many.” 🡪 Court “jumps ship,” and fails to address the Crown’s assertion of sovereignty and how they came to acquire it; we need to demand more from our institutions

Professor Drake 
Professor Drake says that when a state assumes sovereignty, they must:

1. Make a display of authority over the land for which they claim sovereignty and must make it known that they do not recognize previous sovereign claims.
Not satisfied. when settlers came to Canada, they originally engaged in Indigenous legal practices and were tactically recognizing Indigenous sovereignty; they created treaties which lends itself to the same argument. 

2. Engage in peaceful and uninterrupted possession.
Not satisfied. there is a long and documented history of Indigenous peoples protesting against Crown overtaking the land, sometimes involving military resistance

3. Demonstrate possession publicly because acquiescence cannot be genuine unless the original occupiers are aware
Satisfied. The Royal Proclamation and treaties do this

4. Maintain possession for a certain period of time
Satisfied. It’s been a long time (even though the time period hasn’t been documented).



[bookmark: _heading=h.dgz3aucv916]Treaties
[bookmark: _heading=h.csijr0fikq2l]General Overview of Treaties
[bookmark: _heading=h.x43tk21dawwd]What are they?
· John Borrows: Treaty relations are the basis of the relationship between the Crown and Indigenous peoples.
· TRC: "It is important for all Canadians to understand that without treaties – Canada would have no legitimacy as a nation. Treaties between Indigenous nations and the Crown established the legal and constitutional foundation of this country."
· Government: "Treaty rights are recognized and affirmed by s.35 of the Constitution Act."
· Office of the Treaty Commission: "The treaties are an integral part of the fabric of our Constitution. They form the bedrock foundation of the relationship between the Treaty First Nations and the Government of Canada. It is from the treaties that all things must flow in the treaty relationship. They represent the common intersection historically and politically between nations. They created a relationship which is perpetual and unalterable in its foundation principles."
[bookmark: _heading=h.27siyi5hnd0g]Sacred Nature of Treaties
· Treaties are more than contracts – they must be honoured in spirit and intent.
· Treaties are very sacred to Indigenous peoples – this is why First Nations will not abandon them, even in the face of government neglect.
· They reflect Indigenous peoples' legal traditions and cultural practices.
· For Canada, treaties are at the core of our constitutional order – without them, there is no legitimacy to the Canadian state.
[bookmark: _heading=h.il20eav54u5t]Understanding Treaties
· Sharon H. Venne: "For an understanding of the relationship between the Treaty Peoples and the Crown… one must consider a number of factors beyond the treaty's written text. First, the written text expresses only the government of Canada's view of the treaty relationship: it does not embody the negotiated agreement."
· Assembly of First Nations: "The Canadians (British) and the First Nations were at the same meetings, listened to the same speeches (translated) and signed the same pieces of paper. Yet they had (and still have) two totally different concepts of what the treaties were about, and what each side was promising. The differences in understanding are rooted in two totally different worldviews, and two totally different concepts of land ownership and two colliding purposes."
· Some First Nations have creative ways of recording treaties; Wampum Belts are visual records that stimulate a reader's memory of the meaning of the details woven into the belt – they commemorate agreements, events, stories, customs, histories, or laws.
· We cannot properly understand historic treaties just by reading them because Indigenous peoples captured treaties via oral traditions or devices like Wampum Belts.
[bookmark: _heading=h.vquauop9y7y0]Historic Treaties
· Treaties which Indigenous peoples entered into over the last several hundred years.
· They may have addressed: creation of reserves, annuities, hunting and fishing rights, schools and teachers on reserves, one-time benefits (e.g., farm equipment).
· Common features included:
· **Land surrender clauses.**
· Clauses that provided for specific rights (e.g., hunting and fishing).
· **"Taking up" clauses** – you can hunt and fish on the land, but from time to time the government might take up this land for settlement, development, etc., which the government is entitled to do.
· Many oral promises were not upheld.
· Many Indigenous peoples were excluded from the treaty process.
[bookmark: _heading=h.qljqstj2cllj]Examples of Historic Treaties
· Robinson-Huron, Robinson-Superior (1850).
· Numbered Treaties (Treaties 1–11):
· Land surrenders on a huge scale (according to the Government of Canada).
· Vehicle for the government to implement assimilative policies.
[bookmark: _heading=h.z8x6sf9tvf9x]Test for if (Historic) Treaty Rights Exist
· Test is from Sioui, added to in Marshall
· NOTE: A broad, liberal construction is needed overall.
· NOTE: Only use for historic treaties – the Court takes a much more hands-off approach for modern treaties (see Nacho Nyak Dun).
1. Did the parties have capacity to enter the treaty?
· (a) Capacity of British representative:
· Must look at the perspective of First Nations – was it reasonable for them to have assumed the British representative had authority to sign?
· Does not matter that Britain was not sovereign in Canada until 1760 – they are sovereign now.
· High-ranking British officer → reasonable to believe authority existed (Sioui).
· (b) Capacity of Indigenous peoples:
· Did the Indigenous group and signatories have the capacity to enter the treaty?
· Does not matter that treaty relates exclusively to rights as opposed to interests in land; treaties can exist even if there are no land rights being asserted (Sioui).
2. Are the legal elements of a treaty present?
3. Was the treaty and the rights in it extinguished?
[bookmark: _heading=h.2f2m4ortsad6]Treaty Interpretation Principles
· Outlined by McLachlin J in Marshall dissent; applied by ONSC in Restoule; confirmed by SCC in Restoule (2024)
1. Aboriginal treaties constitute a unique type of agreement and attract special principles of interpretation.
2. Treaties should be liberally construed and ambiguities or doubtful expressions should be resolved in favour of the Aboriginal signatories.
3. The goal of treaty interpretation is to choose from among the various possible interpretations of common intention the one which best reconciles the interests of both parties at the time the treaty was signed.
4. In searching for common intention, the integrity and Honour of the Crown is presumed.
5. The court must be sensitive to the unique cultural and linguistic differences between the parties.
· Acknowledgement that treaties were drafted by one party in their own language, which the other party did not know.
6. The words of the treaty must be given the sense which they would naturally have held for the parties at the time.
7. A technical or contractual interpretation of treaty wording should be avoided.
· Overly strict interpretation should be avoided (unlike Syliboy).
· Avoid using contract-law principles (unlike Marshall 1999, which used the officious bystander test).
8. While construing the language generously, the court cannot alter the terms of the treaty by exceeding what "is possible on the language" or realistic.
· This is similar to the "logical extension of rights" principle (Marshall; Bernard).
9. Treaty rights must not be interpreted in a static or rigid way – they are not frozen at the date of signature. The interpreting court must update treaty rights to provide for their modern exercise by determining what modern practices are reasonably incidental to the core treaty right in its modern context.
· This is at tension with Van der Peet (for establishing rights where there is no treaty) → that test focuses on practices that were central to ways of life. Incidental practices were not protected under VDP.
· This is a more expansive interpretation – incidental practices can also be protected in the treaty context.

· Two-Step Approach for Treaty Interpretation (from Marshall dissent; affirmed in Restoule 2024 SCC):
1. Examine the words of the treaty text and note any patent ambiguities and misunderstandings arising from linguistic and cultural differences. Extrinsic evidence of historical and cultural context may be received.
2. Consider all possible meanings against the treaty's historical and cultural context. While perspectives of both parties must be considered, ambiguities must be decided in favour of the Indigenous signatories. The court's goal is to determine the interpretation that comes closest to reflecting the signatories' common intention.
[bookmark: _heading=h.28pif0jkau3f]Test for Infringing Treaty Rights
Test is from Sparrow, applied in Marshall and Badger
NOTE: In Marshall II, the court stated: "At the end of the day, it is always open to the minister to justify the limit on the treaty right for conservation and other compelling and substantial justifications."
NOTE: Provinces can infringe treaty rights without authorization of the federal government (even when the treaty was signed only by the federal government). But provinces also have to justify the infringement under this test (Grassy Narrows).
1. Does the government have a valid legislative objective?
· If this is a matter of resource conservation → more likely the government can infringe (Sparrow).
· If the right is a commercial right → unlikely the government has to provide exclusive access; the government must give priority access to the First Nation and engage in negotiations (Gladstone; Marshall).
· Underlying this is a concern for the public interest and non-Indigenous commercial users (Gladstone; Marshall).
· 
2. Is the infringement consistent with the Honour of the Crown?
3. Does the government action infringe the right as little as possible?
4. Is compensation being given for the infringement?
5. Was the rights-holding group consulted?
Critical commentary:
· s.35 is not part of the Charter, yet the Crown applies a quasi-Oakes analysis – critics argue s.35 treaty rights should not be limited like Charter rights.
· Even when Indigenous groups hold treaty rights, the government has final say if the justification test is met.
· We can ask: is it consistent with the Honour of the Crown for one party to unilaterally infringe the rights created in a sacred agreement?
[bookmark: _heading=h.c0p1j8onui2u]Treaty Interpretation (of Historic Treaties) by the Courts Prior to 1982
· Initially a very strict reading of the written text (Syliboy).
· Contract law terms applied – only written text mattered; treaty was a "mere agreement" rather than something sacred (Syliboy).
· Court began to grapple with historic context – recognized this must be considered (White and Bob; Taylor & Williams).
· Had to recognize that First Nations may have had weaker bargaining positions (Paulette); any doubts in interpretation had to be construed in their favour (Nowegijick).
[bookmark: _heading=h.8ru6iwelsuuv]Takeaways from Cases
[bookmark: _heading=h.42os566svlrh]R v Syliboy (1929, Trial Level)
[bookmark: _heading=h.y0838imkmzn8]R v White and Bob (1964, Trial Level)
[bookmark: _heading=h.aojxrcrfnii0]Paulette v Registrar of Titles (no. 2)
[bookmark: _heading=h.z03smqd2c8iu]R v Taylor & Williams (1981, ONCA)
[bookmark: _heading=h.f5m5ixsy41cm]R v Nowegijick (1983, SCC)
[bookmark: _heading=h.hqvqvzvaxbga]Treaty Interpretation (of Historic Treaties) by the Courts Post 1982
	[bookmark: _heading=h.kok1nofn7ffz]Simon v The Queen, [1985] 2 SCR 387 🡪 historic treaty

	Ratio
	Treaty rights are not frozen in historical practices, and activities reasonably incidental to exercising treaty rights are considered to be embodied within the treaty rights themselves.

	Facts
	· Appellant belongs to a Band registered under the Indian Act and is charged with possession of a gun and cartridges under s.150(1) of the Lands and Forests Act
· Article 4 of the Treaty of 1752 says “It is agreed that the said Tribe of Indians shall not be hindered from but have free liberty of hunting and fishing as usual.”
· Issue is whether the appellant enjoys hunting rights and whether the treaty right to hunt exempts the appellant from prosecution under the Act

	Reasoning
	Court finds that a possession of a gun and ammunition cartridges is conduct reasonably incidental to exercising a treaty right to hunt. Verdict quashed; appeal allowed.



	[bookmark: _heading=h.7sylfljxkj5d]R v Sioui, [1990] SCR 1025 🡪 historic treaty

	Ratio
	Elements of a Treaty:
1. Intention to create obligations,
2. Presence of mutually binding obligations,
3. Measures of solemnity

Treaties are to be interpreted in a broad and generous manner, respecting the intentions of the party at the time during which the treaties were entered into.

	Facts
	· Accused charged with cutting trees and making fire in Jacques Cartier Park under the administration of the Government of Quebec; violation under the Forestry Act of Quebec
· Accused argues they had a treaty right to this conduct under a treaty from 1760; the treaty allowed them to “freely use their customs and their religion”
· The treaty was informal and not written like modern treaties
· Acquitted at trial and Court of Appeal upheld the acquittal; on appeal at Supreme Court of Canada
· Issue is whether the 1760 treaty give the respondents the right to carry out the activities they were engaged in without a permit, overriding the Forestry Act of Quebec

	Reasoning
	Lamer J: The treaty granted the right to use the land for traditional practices, which includes the right to camp, cut wood, and make fires for religious purposes. Even though Jacques Cartier Park is occupied by the Crown, the Hurons have a treaty right to practice their customs on the land; the conduct of the accused did not compromise the Crown’s occupation of the Park. Further, while provinces can regulate activities on Crown land, s.88 of the Indian Act provides that provincial laws can apply to Indigenous people only if they do not conflict with treaty rights. The Forestry Act of Quebec is inconsistent with the treaty rights so it cannot apply. 

	Notes
	This case changed the way treaties are interpreted in Canada, and influences cases like Badger and Marshall where the courts found that treaties must be interpreted according to the “spirit and intent” of the treaties from the Indigenous perspective. 



	[bookmark: _heading=h.a37pi3dfhyzv]R v Badger, [1996] 1 SCR 771 🡪 historic treaty

	Ratio
	Court distills the principles for treaty interpretation: [final word in Marshall]
1. It is an exchange of solemn practices and is sacred;
2. The Honour of the Crown is always at stake when dealing with Indigenous peoples;
3. It is always assumed that the Crown intends to fulfil its promises;
4. Any ambiguities in the treaty must be decided in favour of Indigenous peoples;
5. The onus of proving that an Aboriginal treaty or right has been extinguished rests on the Crown;
6. The words in treaties are not interpreted strictly, but instead in a way that would have been understood by the Indigenous peoples at the time the treaties were agreed upon;
7. Oral evidence surrounding the creation of treaties must be given weight due to oral agreements being the norm for Aboriginal peoples

	Facts
	· Cree man is charged under the Wildlife Act for hunting illegally for shooting a moose outside of moose season and on private property
· Appellants argue they have a right under Treaty No. 8 to hunt; Crown argues that the Natural Resources Transfer Agreement extinguished these rights
· Text of the treaty says: “And Her Majesty the Queen hereby agrees with the said Indians that they shall have right to pursue their usual vocations of hunting, trapping and fishing throughout the tract surrendered as heretofore described, subject to such regulations as may from time to time be made by the Government of the country […]”

	Reasoning
	Cory J: The Natural Resources Transfer Agreement did not extinguish the treaty, but rather modified it. The Cree peoples would have understood at the time of the treaty that their right was subject to government regulation (see the text above) so regulations can be permitted to infringe on the Treaty No. 8 right to hunt as long as they are demonstrably justified. Applies Sparrow test for justified infringement and finds that the Cree’s preferential access is not guaranteed and they are not exempt from licensing fees. New trial ordered.



	[bookmark: _heading=h.n2dc4hrql0hz]R v Marshall [1999] 3 SCR 456 🡪 historic treaty

	Ratio
	Principles of Historic Treaty Interpretation: (established by McLachlin J in dissent)
1. Aboriginal treaties are a unique type of agreement and attract special principles of interpretation;
2. Treaties should be liberally construed and ambiguities or doubt should be resolved in favour of the Aboriginal signatories;
3. The goal of treaty interpretation is to choose from among the various possible interpretations of common intention the one which best reconciles the interests of both parties at the time the treaty was signed;
4. In searching for common intention of the parties, the integrity and honour of the Crown is presumed;
5. In determining the signatories’ respective understanding and intentions, the court must be sensitive to the unique cultural and linguistic differences between the parties;
6. The words of the treaty must be given the sense which they would naturally have held at the time;
7. A technical or contractual interpretation of treaty wording should be avoided;
8. While construing the language generously, the court cannot alter the terms of the treaty by exceeding what “is possible on the language” or realistic;
9. Treaty rights of Aboriginal peoples must not be interpreted in a static or rigid way. They are not frozen at the date of signature. The interpreting court must update treaty rights to provide for their modern exercise. This involves determining what modern practices are reasonably incidental to the core treaty rights in its modern context.

Two-Step Approach for Treaty Interpretation:
1. Examine the words of the treaty text and note any patent ambiguities and misunderstandings arising from linguistic and cultural differences. Extrinsic evidence of the historical and cultural context of the treaty may be received. A contextual analysis is required.
2. Consideration of all possible meanings of the text against the treaty’s historical and cultural context, which may arise from the text or the contextual analysis.

	Facts
	· Marshall was Mi’kmaq charged with fishing and selling eels without a license under Fisheries Act
· Asserts a right under the Treaty of Peace and Friendship that allowed him to fish and trade fish
· At issue is a trade clause in the treaty whereby the Mi’kmaq promised not to trade with non-government individuals
· Trial judge finds Marshall guilty; Court of Appeal upheld convictions stating the Treaty right did not apply to commercial fishing rights pursuant to the trade clause; appeal at Supreme Court of Canada

	Reasoning
	Binnie J: The treaties between the Crown and the Mi’kmaq were peace and friendship agreements negotiated to secure Mi’kmaq cooperation and not to extinguish their rights to traditional practices. Establishes and applies the two-step interpretive approach: 

1. Examine the words of the treaty and note any ambiguity.
The phrase “to trade” is ambiguous but broadly allows the Mi’kmaq to sustain their communities through selling products. The right to trade is not going to be a right to trade generally for economic gain, but rather a right to trade for a “moderate livelihood.” This includes trading for “necessaries,” and intending for them to be able to support themselves and their communities; it extends beyond personal fishing. In the 18th century, the Mi’kmaq participated in a broader economy, so the right to trade commercially is implicit.

2. Consider all possible meanings through contextual analysis
The treaties between the Crown and the Mi’kmaq were peace and friendship agreements which were negotiated to secure Mi’kmaq cooperation and not to extinguish their rights to traditional practices. The Mi’kmaq had historically engaged in trade with other Indigenous groups and settlers; part of their economy.

Thus, the Court finds that the treaties did grant the appellant the right to fish and trade fish for “necessaries” and these rights extend to some commercial activities, including selling fish. But the right to fish is not absolute and could still be subject to reasonable regulation by the Crown under the Fisheries Act. Court applies the Sparrow test for justified infringements of aboriginal rights:

1. Compelling and Substantial Public Objective? No.
Crown argues that regulating fishing is necessary to conserve eel populations and ensure sustainability for future generations; requiring licenses to manage activities among commercial and indigenous fishers is important for orderly regulation. While conservation itself is a compelling justification for infringing Indigenous rights, it must be equitable and not undermine those rights. Court finds that the Crown failed to prove the eel population was at risk, or that requiring licenses was essential for conservation; also did not establish the respondent’s fishing would harm eel sustainability.

2. Minimal Impairment and Proportionality? No.
The Crown has a duty to consult Indigenous peoples when legislating in ways that affect their rights and no consultation took place here. The regulations apply to all fishers equally with no distinguishment between commercial, recreational, or Indigenous fishers; Court says this blanket application is overly broad and did not account for the unique treaties rights that empower the Mi’kmaq to fish and trade for necessaries. Regulation completely prohibits them from fishing and selling eels without a license, and thus does not permit the Mi’kmaq from exercising their treaty right while complying with the legislation or conservation objectives.

Thus, Court finds that the Fisheries Act infringed upon the Mi’kmaq treaty right without justification.

	Notes
	In this case, the Court seems to have balanced the treaty rights of Indigenous peoples with the economic interests of the Crown. Is this act of balancing constitutionally protected rights against state interests appropriate? The Court seems to have framed Indigenous rights as negotiable or conditional; false equivalency between Indigenous rights and non-Indigenous interests. 

Counterargument: Rights are not absolute, and it is arguable that this is a reasonable limitation (subject to the Sparrow test for justified infringement of Aboriginal rights). Nonetheless, there is an inconsistency in the Court’s pragmaticism when it comes to the treatment of Indigenous rights versus non-Indigenous rights.



	[bookmark: _heading=h.jmph3q6y4bkh]Restoule v Canada 2018 ONSC 7701 🡪 historic treaty

	Ratio
	The purpose of historic treaties is to reconcile the pre-existence of Indigenous societies with the assertion of Crown sovereignty. Thus, treaties must be interpreted in a way that achieves the purpose of the treaty, gives effect to the interpretation of the parties’ common intention that reconciles the interests of both parties at the time the treaty was made, and that promotes the treaty’s reconciliatory function. [restatement of Marshall]

	Reasoning
	Court says it may be difficult to determine what the parties intended in the context of historic treaties for a number of reasons (i.e., different worldviews, different methods of keeping record of negotiations, language may not accurately reflect each party’s understanding of the treaty, translations may have been lost, the fact that interpretation in court is carried out long after the parties made the agreements). This is why contextual analyses are so important; s.35 mandates a purposive interpretation of Aboriginal rights, requiring generous and liberal interpretations to fulfill the s.35 purpose of affirming Aboriginal rights, respecting their authority and autonomy, and for the Honour of the Crown.



	[bookmark: _heading=h.iwveng261vx2]Restoule v Canada, 2024 SCC 27 🡪 historic treaty

	Ratio
	Two-Step Approach to Treaty Interpretation: 
1. Courts must examine the text of the treaty and establish a range of possible interpretations, noting any patent ambiguities or misunderstandings arising from linguistic and cultural differences.
2. Courts must consider these interpretations against the treaty’s historical and cultural context. While the perspectives of both parties must be considered, ambiguities must be decided in favour of the Indigenous signatories.

The courts’ goal must be to determine the interpretation that comes closest to reflecting the signatories’ common intention.

	Facts
	· The Robinson-Huron and Robinson-Superior Treaties contained annuities clauses set a $4 per person per year and had not been increased since 1875
· The treaties contained Augmentation Clauses which provide for increasing the annuity if the Crown is able to do so without incurring loss

	Reasoning
	Unanimous conclusion that the Crown’s failure to increase the Robinson Treaties’ annuity to date amounted to a dishonourable breach of the Treaties. The Crown breached its duty to consider, from time to time, whether it can increase the Robinson Treaties’ annuity without incurring loss; if it can do so, it must exercise its discretion to decide whether it will increase the annuity and by how much. This discretion afforded to the Crown is reviewable by the courts and must be exercised diligently, honourably, liberally, justly, and in a matter consistent with the Honour of the Crown. Holds that the Crown must exercise its discretion and increase annuities to compensate the “egregious nature” of the Crown’s past breach of the Robinson Treaties. $10 billion settlement reached.



[bookmark: _heading=h.wkc32h20b7ka]Modern Treaties
[bookmark: _heading=h.er8xwpdj8ahb]General Overview of Modern Treaties
· Since the 1970s, Canada has signed a number of treaties (sometimes called modern treaties or comprehensive land claim agreements).
· Government of Canada sees these as the framework for reconciliation, but there is some Indigenous opposition.
· Government was pushed to negotiate these in part because of the Calder decision, which identified for the first time the possibility of Aboriginal title – government needed to address areas where no historic treaties existed (British Columbia, the Arctic, etc.).
· Modern treaties are encouraged by the Court because they provide clarity and certainty; absent modern treaties for unceded land, the rights of Indigenous peoples are unknown (Dickson).
· Modern treaties might address: consultation requirements, recognition of Aboriginal title, harvesting rights, financial settlements/payments, guarantees of participation in land use, self-government / law-making authority, resource-revenue sharing.
[bookmark: _heading=h.7y311gjjmvg]Examples of Modern Treaties
· James Bay and Northern Quebec Agreement – first modern treaty. Complex, implemented over many decades.
[bookmark: _heading=h.5db9lhv7nqti]Criticisms of Modern Treaties
· Some Indigenous peoples have expressed concern over language such as "extinguishment" or "surrender of rights."
· Many see these as reconciliation – but the process is still subject to what the federal government is willing to negotiate. Government priorities are given too much weight.
· Lillian Eva Dyck & Scott Tannas: "Indigenous communities have raised concerns that the self-government process takes place according to the priorities of the federal government rather than those of the [Indigenous] Nation. Further, when signing modern treaties, Indigenous communities only retain 'small areas of their original land,' which 'must have been a bitter and difficult pill to swallow.'"
· Issues of land retention – Indigenous communities often retain only small portions of their original territories.
[bookmark: _heading=h.zidb0ugincre]Interpreting Modern Treaties
· Generally more complex in their legal language than historic treaties. Still significant litigation about interpretation, rights, and obligations.
· Key principles outlined in Nacho Nyak Dun (below).
	[bookmark: _heading=h.mja35ff4n4cv]First Nation of Nacho Nyak Dun v Yukon 2017 SCC 58 🡪 modern treaty

	Ratio
	The purpose of modern treaties is to resolve land claims disputes and create a legal foundation for fostering positive, long-term relationships between Indigenous peoples and the Crown. The role of judicial interpretation in treaty disputes is to ensure that modern treaties advance reconciliation (which is the overarching purpose of these agreements). In disputes under modern treaties, courts should generally leave space for parties to govern and resolve differences without close judicial supervision; but judicial forbearance is often required in the context of reconciliation.

	Facts
	· Yukon attempted to modify a regional land use plan without following the consultation and approval process set out in the Umbrella Final Agreement (modern treaty from 1993)
· The affected Nation argues that Yukon overstepped its authority and breached treaty obligations

	Reasoning
	Karakatsanis J: Modern treaties are intended to renew the relationship between Indigenous peoples and the Crown, focusing on equal partnership and reconciliation. Court says the Yukon did not respect the land use planning process.

	Notes
	Court says modern treaties (unlike historic treaties) are negotiated by well-resourced parties (both Indigenous and the Crown), so courts may pay close attention to their specific terms. Often the text of modern treaties is difficult and warrant judicial deference; courts must look at the text of the entire treaty and its objectives. They should not be interpreted too narrowly or treated as commercial contracts because they are instruments designed to promote reconciliation; the broader context of fostering relationships between Indigenous peoples and the Crown must be considered, and reconciliation and respect must be promoted.



[bookmark: _heading=h.5k55z5sl4542]Treaties and Federalism
· [bookmark: _heading=h.x7ovrlgyk1k4]Constitution Act, 1867, s.91(24): Federal government has exclusive jurisdiction over "Indians and lands reserved for Indians."
· But: the "Crown" in the treaty context encompasses both federal and provincial levels of government.
	[bookmark: _heading=h.1xf68rbg17ev]Grassy Narrows First Nation v Ontario, 2014 2 SCR 447

	Ratio
	Treaties are entered into on behalf of Indigenous peoples and the Crown which encompasses both Federal and Provincial levels of government. Provinces can infringe upon Indigenous treaty rights so long as they are acting within their constitutional jurisdiction and such infringements are justified.

	Facts
	· Appellants are descendants of Ojibway Treaty 3 signatories and have traditional territory in Ontario
· When the treaty was signed, there was an ongoing dispute between Ontario and Canada about whether the Treaty 3 lands were within Ontario’s Western boundary
· In 1884, the land was annexed to Ontario by legislation; Ontario is “taking up” this land and allegedly infringing the appellant’s harvesting rights
· Appellants argue that Treaty 3 was made with Canada, not the Province, so only Canada has obligations and powers under the Treaty

	Reasoning
	McLachlin CJ: While Canada signed the Treaty, the Treaty was an agreement with the “Crown,” which encompasses both federal and provincial governments. Each level of government (federal and provincial) has obligations and powers under the Treaty when it acts within its constitutional jurisdiction.



[bookmark: _heading=h.y5mi017guo6e]Critical Concept: We are all Treaty People
[bookmark: _heading=h.wwhl5qqbuolq]John Borrows, Ground Rules: Indigenous Treaties in Canada and New Zealand
· "…all people in Canada and New Zealand could benefit from calling the treaties their own. It could add an important dimension to our self-understanding as countries. It could build them on a normative base of peace, friendship, respect, consent and cooperation… Treaties are about the future as well as the past. All citizens of Canada and New Zealand are beneficiaries."
[bookmark: _heading=h.z16lu6a5jbxy]Kim Baird, Clint Davis, Jason Madden “Modern Day Treaties Fundamentally Reshaping Canada for the Better”
· "…modern day treaties are fundamentally reshaping Canada for the better… These agreements enable Indigenous peoples to begin to rebuild their communities or nations on their own terms, with a solid constitutional, legal, economic and governance foundation."
[bookmark: _heading=h.kf5raphqx1uo]“Honoring Treaty Relationships” – from Government of Canada: Crown Indigenous Relations & Northern Affairs website
· "Canada is a test-case for a grand notion – the notion that dissimilar people can share lands, resources, power and dreams while respecting and sustaining their differences. The story of Canada is the story of many such peoples, trying and failing and trying again, to live together in peace and harmony." – Royal Commission on Aboriginal Peoples, 1996.
[bookmark: _heading=h.owe8wdg6i0tm]Duty to Consult
[bookmark: _heading=h.9heo2l25lkfw]Crown Obligations
· Historically, obligations to Indigenous peoples were described as "depending on the goodwill of the sovereign" (St. Catherine's Milling).
· This attitude begins to shift – recognition of Aboriginal rights cannot be treated merely as an act of "grace and favour" on the part of the Crown (Wewaykum Indian Band v Canada, 2002 SCC). It becomes a legal principle.
· The Honour of the Crown is always at stake in its dealings with Indigenous peoples (R v Badger).
· The Crown cannot just unilaterally develop land upon which a community is claiming title or rights. There has to be some mechanism to preserve rights while they are being litigated, and perhaps afterwards as well.
[bookmark: _heading=h.1ozl2f3ege4r]Precursors to the Duty
Sparrow, 1990:
· The Court noted that in determining whether a limitation of a s.35 right was justified, it should consider whether the Indigenous peoples impacted have been consulted.
Delgamuukw, 1997:
· Aboriginal title cases include a duty to consult when determining if the infringement of title is justified.
· The nature and scope of the duty can vary and might even require consent in certain cases.
[bookmark: _heading=h.o2pcupy1bld3]Test for if Duty to Consult Arises
Test is from Haida
NOTE: There is no duty to agree → "Where consultation is meaningful, there is no ultimate duty to reach agreement" (Taku River).
NOTE: There is no veto for Aboriginal groups.
NOTE: There is no duty to consult when the government is passing legislation – the duty only applies to executive action (like working with proponents to develop land) (Mikisew Cree, 2018).
NOTE: The duty is owed to the entire community whose rights are impacted, but the community decides who gets to engage in consultation processes (Behn v Moulton).
Preliminary inquiry – who can consult?
· (a) Federal government – obvious.
· (b) Provincial / territorial governments – the duty to consult is grounded in the assertion of Crown sovereignty, which happened before the provinces were formed. The provinces took control of lands already subject to this duty (Haida).
· (c) Tribunals – may have the duty, depending on whether authority was delegated through statute. If the legislature wants the tribunal to engage in consultations, it must expressly delegate this power (Rio Tinto Alcan).
· (d) Regulatory bodies – Crown can delegate the duty to bodies like the NEB, but ultimate responsibility to consult adequately rests with the Crown (Clyde River). If the body's powers are insufficient or consultations inadequate, the Crown must step in and provide further avenues (Chippewas). The Crown must inform Indigenous groups when a regulatory body is undertaking consultations on its behalf (Clyde River).
The Test:
1. Does the Crown have real or constructive knowledge of the potential existence of the Aboriginal right or title?
a. Real knowledge:
· A claim has been filed in court, advanced during negotiations, or affects a treaty that has already been established.
· The lands are covered by a historic treaty (*Mikisew Cree*, 2005) or a modern treaty (*Beckman / Carmacks*).
· If a modern treaty comments on consultation, the scope of consultation must be shaped by the treaty (*Beckman / Carmacks*).
b. Constructive knowledge:
· The government has some idea that Aboriginal communities have lived on the land / might have title or rights.
· This is not a high threshold – it is unrealistic that the government will not know some rights exist on the land in question.
· Both actual and constructive knowledge are sufficient – if it can be reasonably anticipated that Indigenous peoples were occupying the territories, the duty arises. Proof that the claim will succeed is not needed – just a credible claim (Rio Tinto Alcan).
2. What is the contemplated Crown conduct?
· Basically whenever the government contemplates developing land where rights or title have been claimed or established.
· The contemplated action does not have to have an immediate impact – potential for adverse impact suffices.
· Strategic or higher-level decisions will be sufficient to trigger the duty (though this is not entirely clear even today).
· Crown conduct does not include passing legislation – only executive action (Mikisew Cree, 2018).
· Conduct / decisions by regulatory boards (like the NEB) can trigger the duty (Chippewas).
· Examples:
· Haida → issuing tree farm licences to forestry companies on land where Haida had an unsettled title claim.
· Mikisew Cree (2005) → federal government constructing a winter road on treaty-covered territories.
· Taku River → reopening a mine where there was established title.
3. Does the Crown conduct have the potential to adversely affect the settled or claimed Aboriginal right or title?
· Does the contemplated conduct have the potential to affect the practices being protected by the right?
· Claimants must show a causal relationship between the proposed conduct and the potential for adverse impacts on pending claims or rights.
· Mere speculative impacts will not suffice – there must be an "appreciable adverse effect on the First Nations' ability to exercise their Aboriginal right" (Rio Tinto Alcan).
· The adverse effect must be on a future exercise of the right – any underlying or continuing breaches do not give rise to a new duty to consult (Rio Tinto Alcan).
· "The duty to consult is designed to prevent damage to Aboriginal claims and rights while claim negotiations are underway" (Rio Tinto Alcan).
· However, courts can look at historical context to determine if there will be an adverse impact, and what the cumulative effect of the proposed conduct is in light of previous projects (Chippewas).
· E.g., if a community is concerned about a pipeline modification, evidence of four prior pipeline leaks into their river is relevant.
· Outcomes
· Option 1: Existing right from a treaty, or a strong prima facie case for rights or title → duty to consult arises → move to step 4.
· Option 2: No right from a treaty, and no evidence that a rights or title claim will be made out → no duty to consult.
4. What level of consultation is needed?
· The depth of consultation depends on the strength of the rights claim. It is a spectrum.
· "…the scope of the duty is proportionate to a preliminary assessment of the strength of the case supporting the existence of the right or title, and to the seriousness of the potentially adverse effect upon the right or title claimed" (Haida).
· (a) Modern treaty in place that comments on consultation → scope determined by what is in the treaty (Beckman / Carmacks).
· (b) Weak claim, limited right, or potential for infringement is minor → less consultation; maybe only a duty to give notice and disclose information.
· (c) Strong prima facie case, significant infringement, risk of non-compensable damage is high → deep consultation (and perhaps accommodation) required.

· Three objectives of the consultation regime (per Deschamps J's dissent in Beckman):
· Short-term: Provide "interim" or "interlocutory" protection for the constitutional rights of Aboriginal peoples.
· Medium-term: Favour negotiation of the framework for exercising such rights (instead of having it defined by courts).
· Long-term: Assist in reconciling the interests of Aboriginal peoples with those of other stakeholders.
[bookmark: _heading=h.6fuf34gthx6l]Haida Trilogy
	[bookmark: _heading=h.kqjytzrvjuhr]Haida Nation v British Columbia (Minister of Forests), 2004 SCC 73

	Ratio
	The Crown (federal and provincial) has a legal duty to consult with Aboriginal groups when the Crown has knowledge, real or constructive, of the potential existence of the Aboriginal right or title and contemplates conduct that may adversely affect it. The Crown does not have a duty to obtain consent regarding proposed conduct unless a treaty or agreement explicitly states otherwise. Indigenous peoples must not frustrate Crown attempts at consultation; while they may “hard bargain,” they must not take unreasonable positions. The parties do not need to agree; all that is required is good faith engagement with the consultation process to further the process of reconciliation. Third parties acting on Crown licenses or permits are not fixed with an independent legal duty to consult; however, the Crown may delegate procedural aspects of the duty to consult to these entities.

Test for Determining the Extent of the Crown’s Duty to Consult:
1. Strength of the Claim
If the claim brought on behalf of the Indigenous group is strong, the Crown must accommodate the Indigenous peoples and allow them to participate in the decision-making process. Weaker claims only require notification.

2. Seriousness of Potential Impact
Courts must look to how intrusive the proposed Crown action is. The more intrusive any proposed action is, the wider the duty to consult may be; the duty to consult may become a duty to accommodate, and not merely to consult. 

	Facts
	· Haida have claimed title to forest land that contains spruce trees which are central to their culture
· The Minister of Forestry has issued licences to log the area (called “TFLs”)
· Forestry firm acquired a TFL; Minister replaced the TFL and approved transfer to another firm
· Haida peoples challenge the replacement and transfer which was made without their consent; grounded in an assertion of Aboriginal title
· They argue that absent consultation and accommodation, they will be deprived of forests vital to their culture and economy; old-growth forests take generations to mature and cannot be replaced
· Crown argues it has the right and responsibility to manage the forest resource for the good of all BC residents; until Haida establishes a claim (i.e., proves title) they do not have a right to be consulted
· Trial judge found for the Haida, holding that while the government has no legal duty, it has a moral obligation to negotiate with the Haida people
· BCCA reversed the decision and held that the government and the corporation with the license have a duty to consult and accommodate the Haida people; Crown appeals to Supreme Court of Canada

	Reasoning
	McLachlin CJ: The duty to consult Indigenous peoples’ interests is grounded in the Honour of the Crown which mandates that the Crown act with respect and integrity in all dealings, and avoid “sharp dealing,” reflecting a commitment to reconciliation. When the Crown proposes conduct that may affect Indigenous interests, it assumes a fiduciary duty which applies only to specific, recognized interests and not universally to all aspects of the Crown/Indigenous relationship (i.e., there must be an Aboriginal right established). The Court applied the test for determining the extent of the Crown’s duty to consult:

1. Strength of the Claim
The Haida had inhabited the land since 1774, never having been conquered, never having surrendered their treaty rights, and never having had their rights extinguished. Culture utilized spruce from old-growth forests since at least 1846. Trial judge found a reasonable probability the Haida may establish title to “at least some parts” of the land, and that there was a substantial probability the Haida will be able to establish an interest to harvest old-growth spruce trees from this land. BCCA upheld this and found the Haida’s claim was “supported by a good prima facie case.” Court agrees. Therefore, the Haida’s claim is strong.

2. Seriousness of Potential Impact
The trees have been integral to Haida culture for many years, and the prospect of continued logging of this resource which is in limited supply points to the potential impact on an Aboriginal right by deciding to replace the TFL. Further, Court recognized that TFLs are exclusive and long-term agreements that grant exclusive rights to harvest timber within the area that constituted almost one quarter of the Haida’s claimed land. Even though the TFL imposed requirements to respect Aboriginal peoples, more was requirement. 

Court concludes that the Crown has a legal duty to consult with the Haida people about the harvest of timber from the claimed land.

	Notes
	· The Court holds that parties to consultation need not agree and must simply demonstrate a good faith engagement with the reconciliation process. If and when parties do not agree and Crown conduct moves forward, the only option Indigenous peoples have is to litigate insufficient consultation. 
· In cases like this where a third party acts on a Crown license or permit, what happens is representatives from the third party corporation will be sent to talk with the relevant Indigenous communities. They will typically negotiate Impact Benefit Agreements (which require Indigenous consent in exchange for certain benefits) to cut off future litigation where the groups may argue that the duty to consult was not sufficiently fulfilled.
· Ex. Impact Benefit Agreement reached between a mining company and an Indigenous community, providing the community with a share of royalties in exchange for supporting the project.



	[bookmark: _heading=h.2le1f51eab1m]Mikisew Cree First Nation v Canada 2018 SCC 40

	Ratio
	The forming and passing of legislation does not trigger the Crown’s duty to consult; the separation of powers and Parliamentary sovereignty dictate that courts should forebear from intervening in the legislation process. In the context of the duty to consult, “Crown conduct” only includes executive action, not legislative action.

	Facts
	· Mikisew Band signed Treaty No.8 with the Crown in exchange for the right to hunt, trap, and fish
· Two federal Bills were passed that resulted in changes to Canada’s environmental protection laws (i.e., enacted new version of the Canadian Environmental Assessment Act, among other changes)
· Mikisew seek judicial review because they were not consulted during the development of these bills

	Reasoning
	Karakatsanis J: The duty to consult has historically applied to executive or quasi-executive actions carried out under statutory authority; it has never applied not legislative processes. The Mikisew argue that Ministers act in an executive capacity rather than a parliamentary one when developing legislation. Court rejects this argument because the legislative development was not conducted pursuant to any statutory authority; it was an exercise of legislative powers derived from the Constitution. Parliamentary sovereignty mandates that the legislature can make or unmake any law it wishes within the confines of its constitutional authority; if the Court were to recognize a duty to consult during legislative processes, it would require courts to improperly trespass onto the legislature’s domain and undermine the ability of the electorate from pursuing its mandate. Further, because the Crown’s failure to consult can lead to quashing decisions, injunctive relief, damages, and other remedies, a duty to consult applied to legislative processes would require the judiciary to directly interfere with the development of legislation.

	Takeaways
	Four of the seven Justices held that while courts have the power to nullify enacted legislation that is inconsistent with Canada’s Constitution [Sparrow] or quash executive decisions based on that legislation [Haida Nation], the courts cannot rule on challenges to the process by which that legislation is formulated, introduced or enacted. It may be good government practice to consult Indigenous groups before passing legislation, but it is not legally required and the Honour of the Crown does not bind Parliament.



	[bookmark: _heading=h.y0fy62fcotdi]Taku River Tlinget First Nation v British Columbia 2004 SCC 74

	Ratio
	Where there is a duty to consult, so long as consultation is meaningful, the duty is discharged; there is no duty to reach an agreement. Accommodation requires that the Aboriginal concerns be reasonably balanced with other concerns in the decision-making process.

	Facts
	· Mining company sought to reopen an old mine; involved building a road through Taku River territory
· Taku River participated in the environmental assessment process under the Environmental Assessment Act and opposed the road project; Province issued project approval certificate anyway
· Taku River seeks the project’s cancellation; trial found that the Province did not address the Taku River concerns and set aside the approval; Court of Appeal upheld because the Province failed to fulfill its duty to consult; Crown appeals to the Supreme Court of Canada and appeal is allowed

	Reasoning
	McLachlin CJ (unanimous): The Province was required to consult meaningfully with the Taku River, and it satisfied this duty when the Taku River participated in the environmental assessment process. The Province upheld its honour and met the duty to engage in meaningful consultation; the length of time taken during the environmental assessment process was substantial, both parties participated, and each made efforts to respond to the other’s concerns.



[bookmark: _heading=h.4d3s9w3hxql6]Post-Haida Developments
	[bookmark: _heading=h.jhcxcerqgd]Thomas and Saik’uz First Nation v Rio Tinto Alcan Inc., 2022 BCSC 15

	Ratio
	Aboriginal rights can support private rights of action in tort against a third party other than the government. 

	Facts
	· Saik’uz and Stellat’en Nations bring claim against Rio Tinto Alcan regarding the impacts of a dam on the Nechako River and their traditional territories and fishing rights
· Issue was whether Aboriginal rights can or should support private rights of action in tort against a third party other than the government

	Reasoning
	Kent J: Recognizes that Canadian courts have not addressed the inhumane treatment of Indigenous peoples by the church and government; Court has no issues making incremental expansions of the common law to advance small redress for Indigenous peoples. Cites Calder where a First Nation sought declaration that their Aboriginal title had not been extinguished and the Court held that the title was extinguished by Crown sovereignty. Court affirms that the doctrine of terra nullius never applied in Canada, and that historical permission granted by the Crown that infringes on Aboriginal rights can be judged as no longer justified. The Crown has an obligation to protect Aboriginal rights and may be held accountable for third-party infringement on those rights. 



	[bookmark: _heading=h.4at5sp65cjop]Beckman v Little Salmon/Carmacks First Nation, 2010 SCC 53

	Ratio
	The Crown cannot contract out of its duty of honourable dealing with Aboriginal people; if a modern treaty does not contemplate consultation, the duty is not excluded by negative inference. Where there is a modern treaty that contemplates consultation, the scope of the duty to consult must be shaped by the agreement. 

	Facts
	· Yukon government granted 65 hectares of Crown land to Larry Paulsen; the land is adjacent to the traditional territory of the Little Salmon/Carmacks First Nation
· The group has a modern treaty-protected right to hunt and fish, and opposed the land grant 
· Government provided the group with notice of the land application, an opportunity to express concerns, and considered those concerns before approving the land grant
· Issue is whether the group needed to be consulted with respect to the decision to grant the land
· Crown argues that the modern treaty set out the entirety of the obligations owed to the First Nation, and the treaty did not mention consulting things like this land grant

	Reasoning
	Binnie J: The Court is not persuaded by the Crown’s argument. Finds that the consultation here was found to be adequate; there was a notice provided, and an opportunity to participate prior to approving the grant.

	Dissent
	Deschamps J: There was language in the agreement that made this decision expressly subject to consultation.

	Takeaways
	In dissent, Justice Deschamps provides a great restatement of what the Court thinks the consultation regime is designed to achieve. It involves three objectives: [1] In the short-term, to provide “interim” or “interlocutory” protection for the constitutional rights of those peoples, [2] In the medium term, to favour negotiation of the framework for exercising such rights (instead of having it defined by courts), and [3] In the long-term, to assist in reconciling the interests of Aboriginal peoples with those of other stakeholders.



[bookmark: _heading=h.ulglr0o2nsb5]Further Cases
	[bookmark: _heading=h.f2rid9y715tl]Clyde River (Hamlet) v Petroleum Geo-Services Inc. 2017 SCC 40

	Ratio
	While the Crown can rely on steps undertaken by regulatory agencies to fulfill its duty to consult, the Crown holds the ultimate responsibility to ensure consultation is adequate. Because the Honour of the Crown requires a meaningful and good faith consultation process, the Crown must make it clear to affected Indigenous groups that it is relying on the process of a regulatory body to fulfill its duty to consult in whole or in part. Whether a regulatory body’s process is sufficient to meet its duty to consult depends on whether the body has sufficient statutory power to discharge the obligation itself.

	Facts
	· The Clyde River ceded all Aboriginal claims, rights, title, and interests in exchange for treaty rights
· In 2011, three companies applied to the National Energy Board (NEB) to conduct seismic testing
· The Clyde River opposed testing out of concern for its effects on marine life and harvesting
· NEB issued an Environmental Assessment Report saying they made sufficient efforts to consult with the potentially impacted Aboriginal groups to address concerns, and to participate in the process
· NEB issues authorization for seismic testing and the group alleges the Crown failed to meet its duty to consult 
· Issue on appeal is whether the NEB (a regulatory agency) fulfill the Crown’s s.35 duty to consult

	Reasoning
	Karakatsanis and Brown JJ: The NEB’s process failed to properly assess the potential impacts of the project on the asserted Inuit rights. It was not made clear to the Inuit that the Crown would be relying on the regulatory process to discharge its duty to consult. 



	[bookmark: _heading=h.ro83c8hlkxc]Chippewas of the Thames First Nation v Enbridge Pipelines Inc. 2017 SCC 41

	Ratio
	A decision by a regulatory agency triggers the Crown’s duty to consult when the Crown has knowledge, real or constructive, of a potential or recognized Aboriginal or treaty right that may be adversely affected by the agency’s decision. The Crown’s duty to consult can be discharged by a regulatory agency unless the agency’s statutory powers are insufficient or the agency does not provide adequate consultation or accommodation; in those circumstances, the Crown must provide avenues for meaningful consultation. If it does not, the regulatory decision should be quashed on judicial review or appeal on grounds of inadequate consultation. 

	Facts
	· Challenge to the NEB approval of a modification to a pipeline
· Issue is whether regulatory tribunals discharge the Crown’s duty to consult

	Takeaways
	Companion case to Clyde River.



	[bookmark: _heading=h.vujul0m6fow7]Mikisew Cree First Nation v Canada 2018 SCC 40

	Ratio
	The forming and passing of legislation does not trigger the Crown’s duty to consult; the separation of powers and Parliamentary sovereignty dictate that courts should forebear from intervening in the legislation process. In the context of the duty to consult, “Crown conduct” only includes executive action, not legislative action.

	Facts
	· Mikisew Band signed Treaty No.8 with the Crown in exchange for the right to hunt, trap, and fish
· Two federal Bills were passed that resulted in changes to Canada’s environmental protection laws (i.e., enacted new version of the Canadian Environmental Assessment Act, among other changes)
· Mikisew seek judicial review because they were not consulted during the development of these bills

	Reasoning
	Karakatsanis J: The duty to consult has historically applied to executive or quasi-executive actions carried out under statutory authority; it has never applied not legislative processes. The Mikisew argue that Ministers act in an executive capacity rather than a parliamentary one when developing legislation. Court rejects this argument because the legislative development was not conducted pursuant to any statutory authority; it was an exercise of legislative powers derived from the Constitution. Parliamentary sovereignty mandates that the legislature can make or unmake any law it wishes within the confines of its constitutional authority; if the Court were to recognize a duty to consult during legislative processes, it would require courts to improperly trespass onto the legislature’s domain and undermine the ability of the electorate from pursuing its mandate. Further, because the Crown’s failure to consult can lead to quashing decisions, injunctive relief, damages, and other remedies, a duty to consult applied to legislative processes would require the judiciary to directly interfere with the development of legislation.

	Takeaways
	Four of the seven Justices held that while courts have the power to nullify enacted legislation that is inconsistent with Canada’s Constitution [Sparrow] or quash executive decisions based on that legislation [Haida Nation], the courts cannot rule on challenges to the process by which that legislation is formulated, introduced or enacted. It may be good government practice to consult Indigenous groups before passing legislation, but it is not legally required and the Honour of the Crown does not bind Parliament.



[bookmark: _heading=h.1bu4selsc7be]More Developments
	[bookmark: _heading=h.tvjycnrgj3k]Behn v Moulton Contracting Ltd. 2013 SCC 26

	Ratio
	The duty of consultation is owed to the relevant Indigenous group, and not to individuals. However, individuals can be authorized to represent the group in asserting collective rights under s.35.

	Reasoning
	Court held that the applicants could not assert a breach of the duty to consult on their own because the duty is own to the Indigenous group, not to them as individuals. 


[bookmark: _heading=h.43bfjyddzdhi]
	[bookmark: _heading=h.gt0jkynwixkt]Ermineskin v Canada, 2021 FC 758

	Ratio
	Indigenous groups have a right to be consulted whenever actions taken by the Crown could affect their economic interests, particularly when these interests are tied to Impact Benefit Agreements (IBAs) with proponents of resource development projects. Meaningful consultation requires more than a one-sided process; the Crown must engage not only with Indigenous groups that express opposition to a project but also with those that may benefit from or support it (i.e., those who have entered IBAs).

	Notes
	Ex. A proposed mining project authorized by the Crown affects two Indigenous groups’ territory. Group A has an IBA with the mining company (who stands to benefit from the project as a result), and Group B does not (who stands to potentially have their rights adversely affected). The Crown must consult with both Group A and Group B to ensure a meaningful consultation process.



	[bookmark: _heading=h.d5q4xp78dvq7]Attawapiskat First Nation v Ontario 2022 ONSC 1196

	Ratio
	There is no duty owed by the Crown to provide funding for the consultation process.

	Reasoning
	In the context of the duty to consult, funding requests by First Nations must have a reasonable foundation and be proportionate to the nature and scale of the proposed activities. 



[bookmark: _heading=h.6mvsdub7tnnb]Future of Duty to Consult
[bookmark: _heading=h.e5cr5m23nufr]UNDRIP
· Article 32: States shall consult and cooperate in good faith with Indigenous peoples… in order to obtain their free and informed consent prior to the approval of any project affecting their land, territories, or other resources.
· Article 19: States shall consult and cooperate in good faith with Indigenous peoples through their own representative institutions, in order to obtain their free, prior and informed consent before adopting and implementing legislative measures that may affect them.
· This is at tension with Mikisew Cree (2018) – there is currently no duty to consult on legislation.
· As BC, Canada, and potentially other provinces start implementing UNDRIP articles, we must ask what this will mean for s.35 and all the doctrines flowing from it.
· Indigenous communities are already challenging legislation and raising duty to consult arguments, especially in BC.
· Example: Gitxaala challenged the BC Mineral Tenure Act using Article 19 of UNDRIP.
· BC has implemented UNDRIP through legislation (DRIPA).
· Court found that BC's implementation legislation is simply an agreement to do more work going forward – UNDRIP rights are not substantive in BC law.
· Court also stated that courts will not provide meaningful oversight to ensure laws are consistent with UNDRIP – even if implementation legislation says they must be.
[bookmark: _heading=h.y1hjbqb70kdt]United Nations Declaration on the Rights of Indigenous Peoples
	[bookmark: _heading=h.c3uwsfk0l62r]Title
	Summary

	UNDRIP Articles
	Objective: “To establish a universal framework of minimum standards for the survival, dignity and well-being of the Indigenous peoples of the world.”

Article 2 [Freedom from Discrimination] Indigenous peoples and individuals are free and equal to all other peoples and individuals and have the right to be free from any kind of discrimination, in the exercise of their rights, in particular that based on their indigenous origin or identity.

Article 3 [Rights to Self-Determination] Indigenous peoples have the right to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.
· NOTE: In Mikisew, the Court's refusal to extend the duty to consult into the legislative process limits Indigenous self-determination. By ruling that Parliament does not need to consult Indigenous groups when drafting or enacting legislation, Indigenous participation is subordinated to Parliamentary sovereignty in shaping laws that may affect Aboriginal rights, leaving Indigenous peoples to rely on post-enactment mechanisms (i.e., judicial review). 
· So, is Canada really committed to UNDRIP?

Article 5 Indigenous peoples have the right to maintain and strengthen their distinct political, legal, economic, social and cultural institutions, while retaining their right to participate fully, if they so choose, in the political, economic, social and cultural life of the State.

Article 19 [Free, Prior, and Informed Consent – Developing Legislation] States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free, prior and informed consent before adopting and implementing legislative or administrative measures that may affect them.

Article 31(1) [Traditional Knowledge – Intellectual Property Implications] Indigenous peoples have the right to maintain, control, protect and develop their cultural heritage, traditional knowledge and traditional cultural expressions, as well as the manifestations of their sciences, technologies and cultures, including human and genetic resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs, sports and traditional games and visual and performing arts. They also have the 23 right to maintain, control, protect and develop their intellectual property over such cultural heritage, traditional knowledge, and traditional cultural expressions.
· Suggests that things like traditional medicines should begin to attract IP protection

Article 32(2) [Free, Prior, and Informed Consent – Developing Legislation] States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free and informed consent prior to the approval of any project affecting their lands or territories and other resources, particularly in connection with the development, utilization or exploitation of mineral, water or other resources.
· “[…] in order to obtain their free and informed consent” suggests that the state should try to get consent; the language in an earlier draft said they need to get consent

Article 40 [Recognizing the Laws of Indigenous Peoples] Indigenous peoples have the right to access to and prompt decision through just and fair procedures for the resolution of conflicts and disputes with States or other parties, as well as to effective remedies for all infringements of their individual and collective rights. Such a decision shall give due consideration to the customs, traditions, rules and legal systems of the indigenous peoples concerned and international human rights.
· If we commit to UNDRIP seriously, this suggests that it is a requirement that courts and the judiciary look to Indigenous law when deciding cases that are going to impact Indigenous peoples

Article 43 The rights recognized herein constitute the minimum standards for the survival, dignity and well-being of the indigenous peoples of the world.

	Beyond Van Der Peet: Bringing Together International, Indigenous, and Constitutional Law by Brenda L. Gunn 
	Despite protecting Indigenous rights, s.35 fails to address the harms of colonialism including recognizing the role of Indigenous laws when interpreting their rights. UNDRIP provides an opportunity to move beyond the limitations of s.35 to better recognize Indigenous peoples’ rights according to their own legal traditions.

Failings of Section 35
Judicial interpretations have limited the scope of s.35. In Sparrow and Van der Peet, the Court focussed on activities that were integral to the claimant groups’ pre-contact culture, failing to recognize the evolving nature of Indigenous practices. In Van der Peet, Chief Justice Lamer upheld Crown sovereignty and viewed s.35 rights as reconciling Indigenous societies with this sovereignty rather than providing an autonomous foundation for Indigenous law. In dissent, Justices L’Heureux-Dubé and McLachlin recognized the importance of self-identity and self-preservation, arguing for broader interpretations of s.35.

United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)
Canada’s commitment to UNDRIP signals a shift in recognizing Indigenous rights beyond the limitations of s.35. The Declaration addresses the inadequacy of general human rights protections for Indigenous peoples, calling for consultation, free prior and informed consent, and respect for Indigenous self-determination in political, economic, and social spheres. UNDRIP seems to urge a departure from the “central and integral” test established in Van der Peet, recognizing that the role of Indigenous law should be adaptable and capable of evolution, and should not remain static.

	Truth and Reconciliation Commission – Call to Action
	#27: We call upon the Federation of Law Societies of Canada to ensure that lawyers receive appropriate cultural competency training, which includes the history and legacy of residential schools, the United Nations Declaration on the Rights of Indigenous Peoples, Treaties and Aboriginal rights, Indigenous law, and Aboriginal–Crown relations. This will require skills-based training in intercultural competency, conflict resolution, human rights, and anti-racism.

#28: We call upon law schools in Canada to require all law students to take a course in Aboriginal people and the law, which includes the history and legacy of residential schools, the United Nations Declaration on Rights of Indigenous Peoples, Treaties and Aboriginal rights, Indigenous law, and Aboriginal-Crown relations. This will require skills-based training in intercultural competency, conflict resolution, human rights, and anti-racism.

	Pre-Cursors to UNDRIP
	Indigenous rights advocacy in the international sphere has a long history.

League of Nations (1920s)
· One of the earliest examples was the Six Nations Appeal to the League of Nations.
· Led by Chief Deskaheh, who travelled to Geneva.
· Six Nations had been opposing the Indian Act and colonial project for decades – one key event was the imposition of the Band Council on the community without notice.
· RCMP used force and disregarded hereditary governance models. From the federal government's perspective, the Band Council speaks for the community.
· Six Nations considered themselves sovereign – they wanted recognition from the international community.
· His pleas were ignored: "We appealed to Ottawa in the name of our right as a separate people and by right of our treaties, and the door was closed in our faces. We then went to London with our treaty and asked for the protection it promised and got no attention. Then we went to the League of Nations at Geneva with its covenant to protect little peoples and to enforce respect for treaties by its members and we spent a whole year patiently waiting but got no hearing."
International Labour Organization Conventions (C107, C169)
· Broad advocacy work in the 1970s – Indigenous peoples around the world trying to establish an ongoing presence at the UN.
Working Group on Indigenous Peoples (1982)
· Mandate: provide protections to Indigenous peoples.
· Began drafting UNDRIP (1985 to 2007) – took two decades.
· Concerns that early versions did not make it clear enough that UNDRIP rights could not challenge the sovereignty of signatory states.
General Assembly passes UNDRIP (2007)
· Objective: "To establish a universal framework of minimum standards for the survival, dignity and well-being of Indigenous peoples of the world."
· Establishes land rights, rights to self-determination, rights of children, health rights, rights to legal traditions.
· Contains both individual and collective rights.
· Since it is a Declaration, and not a Treaty or Convention, it is not in itself binding.

	Canada’s Response to UNDRIP
	Canada votes No (2007)
· Canada, the US, New Zealand, and Australia were the four countries to vote no.
· Significant disappointment for Indigenous leaders – Phil Fontaine, Chief of AFN, said it was "a stain on Canada's reputation internationally."
· Canada's primary objection: Articles 19 and 32 on free, prior, and informed consent would give Indigenous peoples a veto – "too restrictive and incompatible with Canada's democratic system."

Canada endorses with a caveat (2010)
· Canada endorsed UNDRIP but with the caveat that it was "aspirational" and "non-binding."
· Belief that it does not reflect customary international law or change Canadian laws, and thus could not be enforced.

Canada commits to implementation (2016)
· Promises made during 2015 election.
· Minister Carolyn Bennett: "We intend nothing less than to adopt and implement the declaration in accordance with the Canadian Constitution. Canada is in a unique position to move forward."
· This was seen as a huge victory – promised to forever change Aboriginal rights and jurisprudence

Bill C-15: An Act Respecting the United Nations Declaration on the Rights of Indigenous Peoples
Purposes (Royal Assent – June 2021)
4 The purposes of this Act are to
(a) Affirm the Declaration as a universal international human rights instrument with application in Canadian law; and 
(b) Provide a framework for the Government of Canada’s implementation of the Declaration

Consistency
5 The Government of Canada must, in consultation and cooperation with Indigenous peoples, take all measures necessary to ensure that the laws of Canada are consistent with the Declaration.

Action Plan
6 (1) The Minister must, in consultation and cooperation with Indigenous peoples and with other federal ministers, prepare and implement an action plan to achieve the objectives of the Declaration.

Annual Report
7 (1) Within 90 days after the end of each fiscal year, the Minister must, in consultation and cooperation with Indigenous peoples, prepare a report for the previous fiscal year on the measures taken under section 5 and the preparation and implementation of the action plan referred to in section 6.

Tabling in Parliament
(2) The Minister must cause the report to be tabled in each House of Parliament on any of the first 15 days on which that House is sitting after the report is completed.



[bookmark: _heading=h.5qisf5s51523]Provincial Legislation – British Columbia: Declaration on the Rights of Indigenous Peoples Act
· BC took steps before the federal government to implement UNDRIP via legislation – called DRIPA.
· Section 7 of DRIPA provides that the Government of BC could sign an agreement with Indigenous peoples to obtain their consent before exercising decision-making authority.
· Not in accordance with Mikisew Cree (2018) (no duty to consult on legislation).
· Several consent-based decision-making agreements have been entered into, including with the Tahltan Central Government and the Sechelt Nation.
· All other provinces have been hesitant to pass UNDRIP legislation.
[bookmark: _heading=h.4yoi8zlukvts]Potential Impacts on Aboriginal Law
What does it mean for this Bill to be passed in Canadian Law?
· How Indigenous Peoples are using UNDRIP:
· Indigenous peoples are claiming UNDRIP rights in litigation – challenging Crown decisions and legislation and invoking UNDRIP language and rights. They argue these are substantive rights.
· Example: Ring of Fire – free, prior, and informed consent arguments.
· Example: Gitxaala and Ehattesaht First Nations relied on UNDRIP to invalidate BC's Mineral Tenure Act.
· Arguments that legislation inconsistent with Bill C-15 should be invalidated by courts.
· Litigation invoking UNDRIP will likely only increase in frequency over time.
[bookmark: _heading=h.yeqgwh7elg9]The Government's Perspective
· The current approach seems to treat UNDRIP as an interpretive aid (though why, then, pass it into law? It has been an interpretive aid since the 2010 endorsement).
· Government entering into consent-based agreements with some Nations (under DRIPA s.7) – but this is limited.
[bookmark: _heading=h.jshw5wqw9et2]Outstanding questions
· Interpretive aid? (Wesley v Alberta, 2022; Baker v Canada, 1999; Nunatukavut, 2015)
· Aspirational?
· Customary international law?
· Will courts be able to strike down inconsistent laws? – Not a lot of clarity.
	[bookmark: _heading=h.9qnk3psfgnrb]Nunatukavut Community Council Inc. v Canada (Attorney General), 2015 FC 981

	Ratio
	While UNDRIP is not legally binding, it’s principles can influence the interpretation of domestic laws as they affect Indigenous rights. Canadian courts including the Supreme Court of Canada have accepted UNDRIP as relevant to interpreting human rights legislation and administrative documents related to Indigenous peoples.

	Reasoning
	International law informs the interpretation of domestic law pursuant to the presumption of conformity; Canadian law should be interpreted in ways that respect Canada’s international obligations unless explicitly stated otherwise. In the 2001 decision of Mitchell, the Supreme Court of Canada relied on UNDRIP to interpret Aboriginal rights.



	[bookmark: _heading=h.bpsz3ywo053e]Gitxaala v British Columbia (Chief Gold Commissioner), 2023 BCSC 1680

	Ratio
	Authority (binding in British Columbia) that stands for the proposition that UNDRIP is a guiding framework rather than a source of directly enforceable legal obligations. 

	Facts
	· Applicants argue that the current process for granting mineral titles under the legislation at issue was inconsistent with UNDRIP; argue that Section 3 is justiciable because it requires the government to ensure provincial laws are consistent with UNDRIP in relation to consultation and cooperation
· Below is a discussion of British Columbia’s enactment of the Declaration on the Rights of Indigenous Peoples Act (DRIPA), which was enacted in response to UNDRIP

	Reasoning
	Ross J:

Applicability of DRIPA
Section 2 of DRIPA states the Act’s goal as affirming UNDRIP’s application, contributing to its implementation and building relationships with Indigenous governing bodies. The Court interpreted these as aspirations and non-substantive statements; views them as guiding the interpretation of substantive legislation rather than as substantive legislation itself. Distinguishes between the Foreign Arbitral Awards Act which expressly states that the relevant convention(s) apply within the province; DRIPA’s language does not meet this standard.

Justiciability of Section 3
While s.3 of DRIPA raises a justiciable question of consistency, it does not invite judicial intervention. It envisions cooperation between the provincial government and Indigenous peoples to address inconsistencies without requiring adjudication.

	Notes
	· Challenges to provincial/territorial and federal legislation are likely to become increasingly frequent as UNDRIP and the rights it enshrines are increasingly invoked in litigation against the government.
· Outstanding questions remain regarding UNDRIP’s place in Canadian law, even despite recent legislation “implementing it in Canadian law.”



[bookmark: _heading=h.yxtebs8f514z]UNDRIP & Reconciliation – The Path Ahead
· National Centre for Truth and Reconciliation: The TRC called the UN Declaration "the framework for reconciliation at all levels and across all sectors of Canadian society."
· Government of Canada: "The United Nations Declaration on the Rights of Indigenous Peoples (the Declaration) provides a roadmap to advance lasting reconciliation with Indigenous peoples."
· However, there are real reasons to be concerned that governments are over-promising on UNDRIP.
· It does not seem like governments have really considered what it means to implement UNDRIP.
· The Gitxaala decision reinforces this concern – even DRIPA, the most ambitious provincial legislation, was found to be merely a framework, not an implementation.
· Court stated that it will not provide meaningful oversight to ensure laws are consistent with UNDRIP – even if implementation legislation says they must be.
[bookmark: _heading=h.f93ipz17t3ac]Judicial Engagement with ILTs
[bookmark: _heading=h.k9vq41leelnk]Historic Approach
	[bookmark: _heading=h.77pakg4dnt6k]Connolly v Woolrich (1867), Quebec Superior Court

	Ratio
	Court acknowledges and applies Indigenous legal traditions surrounding marriage law as valid and unchallenged within their communities.

	Facts
	· Connolly married a Cree woman, but later moved to Quebec and married a Catholic woman
· Connolly dies and the question is whether the Cree woman should be included in the inheritance
· The Court upheld the marriage between Connolly and the Cree woman

	Reasoning
	Court affirms that the political and territorial rights, laws, and customs of Indigenous peoples remained fully intact and unaltered following European contact and trade in religions such as Athabasca and Hudson Bay. Court rejected any argument suggesting that Indigenous legal systems, including their including their political organization and civil rights, were abrogated or ceased to exist due to European presence.

	Notes
	This is the earliest case on record of courts examining the enforceability of Indigenous laws and is one of the greatest examples of one of the courts choosing to reference the laws of Indigenous peoples.

	Takeaways
	This case was never relied on subsequently; legal historians suggest the case was decided in this way almost exclusively because of the political, cultural, and religious circumstances going on in Quebec at the time. 



	[bookmark: _heading=h.uzzwpear9kg2]R v Van der Peet [1996] 2 SCR 507

	Ratio
	Court suggests that the traditional laws that were passed down by Aboriginal peoples and that have historically existed form, to some degree, our contemporary recognition of Aboriginal rights. 

	Reasoning
	The court highlights that the Australian High Court in Mabo based the recognition of Aboriginal title on these traditional laws and customs, anchoring the title in the pre-existing societies of Aboriginal peoples. Similarly, the court here bases the concept of Aboriginal rights on the same foundation of pre-existing Indigenous societies and their traditions.

	Notes
	For additional treatment, we can look to Delgamuukw.



	[bookmark: _heading=h.lgxq5f7hq60n]Delgamuukw v British Columbia [1997] 3 SCR 1010

	Trial
	· The court reviewed witness testimony about oral history, customs, and traditions, expressing openness to the idea that Indigenous laws could be verified and testified to by witnesses
· However, trial judge questioned the probative value and reliability of Indigenous law testimony; stated it lacked sufficient detail regarding the specific lands and people to which it applied
· Court concludes that the Aboriginal laws and customs were not sufficiently certain to establish that they are or the ancestors governed the territory, or to establish the treaty right
· Suggested that traditions might have been followed “when it was convenient to do so”

NOTICE: The courts are willing to admit testimony on Indigenous laws but treats them as lay witness testimony. Differs from the common law, where the existence of law is presumed without required proof through testimony. 

	Appeal
	· Acknowledged the potential for recognizing ILTs but emphasized that they must be specified clearly and cannot conflict with federal or provincial laws
· Addresses and discusses the relevant ILTs which involved ceremonial and ritualistic practices, and the themes of kinship that manifest in the relationships between Indigenous societies
· However, the Court found that the specific system of laws and customs being claimed was not clearly articulated
· Held that while ILTs that do not conflict with existing Canadian laws may be revived or continued, the plaintiffs sought broader regulatory power which the Court says is beyond the scope of the case

	SCC
	· Adopted a more progressive approach to recognizing and integrating ILTs into the Canadian legal system; offered guidance to future courts and rejected much of the trial judge’s decision
· Three comments worth noting:

1. Adapting Rules of Evidence
Court emphasized the need to adapt evidentiary rules to accommodate the unique nature of Indigenous oral histories. Traditional rules of evidence (i.e., those governing hearsay) place an unfair burden on Indigenous peoples because they may dismiss oral histories or term them as inadmissible or unreliable. Recognition that oral histories play a critical role in preserving Indigenous laws; direct future courts to admit them and give them appropriate weight.

2. Rejecting Trial Judge’s Findings
Court rejected several findings of the trial judge because they did not assign weight to oral histories.

3. Adapted the Legal Test for Title to Better Account for ILTs
Court adapted the legal test for Aboriginal title, incorporating the “Aboriginal perspective” in an attempt to balance ILTs with the existing Canadian legal standards. 

NOTICE: The Court referred to Indigenous law not as law but as perspective, framing it as an opinion rather than treating it as formal law.



	[bookmark: _heading=h.8fw09a72tv6]Mitchell v MNR 2001 SCC 33

	Ratio
	Court recognized Indigenous customary laws as part of Canadian law, but subject to specific limitations.

	Reasoning
	European settlement did not extinguish Indigenous interests or customary laws derived from historical occupation and use of the land. These laws are presumed to have survived and been absorbed into the common law as rights unless:
1. They were incompatible with the Crown’s assertion of sovereignty,
2. They were surrendered voluntarily through treaties, 
3. They were extinguished by government action

Absent these exceptions, the practices, customs, and traditions that defined Indigenous societies as distinctive culture continues to be part of Canadian law.



	[bookmark: _heading=h.284cgptyxgcj]Tsilhqot’in Nation v British Columbia 2014 SCC 4

	Reasoning
	Court makes the following changes:

1. Move Beyond Traditional Property Law Concepts in Understanding Aboriginal Title
The Court rejected the use of property law frameworks like fee simple, advocating instead for the adoption of Indigenous concepts like stewardship. Aboriginal title claims differ from common law claims in that they are not confined to specific sites. 

2. Give Equal Weight to Common Law and the Laws of the Group in Evaluating Title Claims
Determining Aboriginal title requires a culturally sensitive approach that integrates the perspectives of the common law and the Aboriginal group. This involves considering the Aboriginal group’s laws, practices, size, technological abilities, and their use of the land alongside common law notions of possession.

3. Adapting the Test for Occupancy of Territories to Account for Indigenous Laws
Continuity between present and pre-sovereignty occupation is necessary to infer historical claims.

	Notes
	First SCC decision to make a finding of Aboriginal title.


[bookmark: _heading=h.kycvs8w083x4]Current Approach
	[bookmark: _heading=h.ljx4k9gjo7o8]Coastal Gas Link Pipeline Ltd. v Huson, 2019 BCSC 2264

	Ratio
	While the Court expressed an openness to relying on ILTs, governance structures, and processes, they also concluded that they will not apply until they are recognised formally as being a part of the Canadian legal framework. 

	Facts
	· Coastal Gaslink was seeking an interlocutory injunction, preventing the defendants from blockading a service road and bridge; this blockade was preventing them from constructing the pipeline

	Reasoning
	Until such laws become an effectual part of Canadian common law or Canadian domestic law until there is some means or process by which the Indigenous customary law is recognized as being part of Canadian domestic law, either through incorporation into treaties, court declarations, such as Aboriginal title or rights jurisprudence or statutory provisions, they will have no effect in the Canadian legal framework. 



	[bookmark: _heading=h.jyos6gqnzets]Tsleil-Waututh Nation v Canada (Attorney General), 2018 FCA 153

	Ratio
	While the Court acknowledged the relevant ILTs as they pertained to the First Nations’ claim, it did not actually evaluate whether the duty to consult had been satisfied; a very limited engagement with ILTs.

	Facts
	· FCA concluded that Canada had failed to satisfy the duty to consult with respect to the Trans Mountain Pipeline Expansion project

	Reasoning
	Court acknowledged that the TWN Nation had conducted its own assessment of the project by incorporating its traditional knowledge and law. However, on the issue of the duty to consult, the court relied on the fact that the National Energy Board did not adequately address the concerns raised through this process.



	[bookmark: _heading=h.3r1gxz48y7ne]Skyler Williams Case

	Ratio
	Court explicitly recognised and invoked Haudenosaunee law, including the principles of the Two Row Wampum, to determine this dispute.

	Facts
	· Criminal law matter involving Skyler Williams and the protest at 1492 Land Back Lane
· Issue was whether Skyler’s actions violated the public interest

	Reasoning
	Justice Gethin Edward concluded that Williams’ actions as a land protected were conducted within the context of Haudenosaunee laws, metaphorically represented by the canoe in the Two Row Wampum; his conduct was not against the public interest.



	[bookmark: _heading=h.mvey0rkac52d]Restoule v Canada 2018 ONSC 7701

	Ratio
	Court explicitly applied Anishinaabe legal traditions to resolve the dispute.

	Facts
	· Case centered around the interpretation of the Robinson Treaties
· Issue regarded the payment of annuities to the Anishinaabe which had remained at $4 per person since 1875; issue was whether the augmentation clause required increases in annuity payments and whether the decision to do so was discretionary

	Reasoning
	Court reiterated that a proper analysis of historic treaties especially must consider “Anishinaabe perspective,” determining that they should review the legal and political understandings of the Anishinaabe including their conceptions of [1] Respect, [2] Responsibility, [3] Reciprocity, and [4] Renewal.

Reference to Anishinaabe Story: The Woman Who Married a Beaver
Court explained that the Anishinaabe Chiefs and leaders approached treaty discussions with a strong sense of responsibility rooted in their concept of interdependence. This responsibility extended to their bands, clams, kin, and the land (all elements including plants and animals). Cite The Woman Who Married a Beaver to define the scope of mutual responsibility, saying the story illustrates the interconnectedness and obligations within Anishinaabe traditions.

Anishinaabe Principle of Gift Giving Should Be Relevant in Interpreting the Treaty:
· Court explained that reciprocity in the context of gift-giving involves exchanges within relationships where valuable items are given with the expectation of reciprocal gifts; exchange symbolize mutual independence and resource sharing.
· At the Treaty Council, Anishinaabe leaders understood they were providing the Crown with access to and administration over their land for settlement and development which represented the “greatest gift of all – the land and water over which countless generations of their ancestors had presided … the source of bimaadiziwin” which means life in the fullest sense (giving the gift of life)
· Both parties recognized the ongoing treaty relationship was ongoing and renewable; the Robinson treaties descended from the Covenant Chain tradition which represents a renewal of the enduring relationship between the Anishinaabe and the Crown, rather than a final agreement
· The principles of respect, responsibility, reciprocity, and renewal were fundamental; the treaties were not viewed as contracts or transactional agreements but as mechanisms to sustain harmony and relationships with newcomers in evolving and unpredictable circumstances.

Court Noted the Anishinaabe Laws Regarding Relationships to the Land
· The Anishinaabe developed laws that related to the land, animals, flora, fauna, manidoog (spirits) and others in respectful ways that account for mutual responsibility to one another
· The Anishinaabe understanding of wealth is deeply tied to the land, resources like fish and game, spiritual sustenance, and emotional and physical well-being; these relationships carry inherent responsibilities, representing the interconnected nature of their laws and worldview
· Rights in the Anishinaabe tradition are closely tied to corresponding obligations rooted in relationship with other orders of the world; these are stewardship like concepts called bimeekumaaugaewin that guide the Anishinaabe’s engagement with the land, plants, and beings. 
· These ILTs speak of how the world was created and how beings came to live on earth, demonstrating how the Anishinaabe depended on the Earth, plans, and animals for their sustenance and survival once they arrived

Court held that the Crown must compensate the Anishinaabe beneficiaries to the Robinson Treaties for the Crown's longstanding failure to uphold its sacred promise to share the wealth derived from lands within the treaty territories.

	Notes
	This engagement with ILTs feels disingenuous because the ONSC could have reached the same holding by applying common law precedent. Critics like Dawnis Kennedy argue that Canadian Aboriginal law offers ILTs only a restricted and subordinate role within the Eurocentric legal framework, recognizing them only when they align with colonial legal principles. Deeper structural changes may be needed to ensure ILTs are fully respected and integrated, absent any alignment with the Canadian legal framework.



[bookmark: _heading=h.muwmgvlzwey6]Criticism of Judicial Engagement with ILTs
· We might consider this approach to be an acknowledgement of ILTs, as opposed to an application of them.
· Dawnis Kennedy: Canadian Aboriginal law can at best "offer Indigenous laws and legal orders a severely restricted role within Euro-derived legal orders, [and that] this role is affirmed only when it is in accordance with colonial law."
· In the process of making these laws cognizable to judges, something may be lost. The Indigenous laws become a shell.
[bookmark: _heading=h.o23q47ihgias]Overview of Indigenous Legal Traditions
	Title
	Summary

	Indigenous Legal Traditions in Canada by John Borrows and Debunking the Myth that Indigenous Peoples Have no Law
	Indigenous legal traditions are a set of deeply rooted, historically conditions attitudes about the nature of the law, the role of law in society, about the proper organization and operation of legal systems, and about the way law is or should be made, applied, studied, perfected and taught.

· Legal pluralism is defined as the coexistence of multiple legal systems or traditions within a single national or societal framework (i.e., common law, civil law, and Indigenous legal traditions)
· Distinguishing between legal traditions and the national legal system:
· Legal traditions are cultural phenomena that reflect social attitudes, whereas the legal system may not recognize certain traditions explicitly
· Legal traditions are categories to organize social life and resolve disputes
· Indigenous people were the first to practice law in North America; their legal traditions were distinct and diverse, shaped by unique political, social, and geographical factors
· John Austin (a legal positivist) argues that ILTs are “rules of positive morality” and not genuine law; he argues that customs need formal state recognition to be law
· Modern scholars and the SCC view this as a gross mischaracterization
· The Doctrine of Continuity acknowledges that ILTs and laws continued to apply following European contact, and persist unless directly incompatible with Crown sovereignty, surrendered by treaty, or explicitly extinguished
· ILTs have shaped Canadian law; customary laws surrounding trade (i.e., gift-giving, credit) were influenced by Indigenous customs and Canadian courts have increasingly recognized them as valid within the Canadian legal framework
Pre-contact examples:
· Treaties with the natural world.
· Treaties and systems of law between Indigenous communities.
· 1701 Dish with One Spoon Wampum Covenant between Anishinaabe and Haudenosaunee – both nations would share their hunting grounds.
· Iroquois Confederacy (Great Law of Peace) – oral constitution codified by a series of wampum belts. Some have suggested this was influential for the formation of the US Constitution.
Post-contact examples:
· Europeans entered into treaty relationships with Indigenous peoples – if they had no law, it would be impossible to enter into these relationships.
· Over 500 treaties in Canada, many drawing on Indigenous legal traditions.
Four critiques and responses:
1. "Law only exists in written form." The social role of law is not dissimilar across traditions. The Neighbour Principle was never codified but is treated as law – and is itself derived from religious practice.
2. "Indigenous law is illiberal." This critique is rooted in a limited understanding of liberalism. An interpretation that focuses exclusively on one homogenous legal system overlooks the diversity of legal traditions (legal pluralism).
3. "Intelligibility." While some argue ILTs are not precise enough, we can ask: "intelligible to whom?" In Irwin Toy v Quebec, the SCC recognized that excessive precision can lead to rigidity, and laws are only "impermissibly vague" if they fail to provide sufficient grounds for legal debate.
4. "Accessibility." Indigenous laws are rooted in oral traditions and community practices, making them accessible to those within the community. Efforts to document or adapt them can enhance accessibility without undermining cultural authenticity.


	Creating an Indigenous Legal Community by John Borrows – Absorption of Indigenous Law into Common Law
	· Canada has been called a bi-juridical country, denoting the coexistence of two contemporaneous legal systems; this is underinclusive and prevents us from acknowledging the full weight of our legal inheritance as Canadians
· Numerous ILTs continue to function in Canada and influence the lives of Indigenous and non-Indigenous people; Canada would be better described as multi-juridical or legally pluralistic
· We have recognized legal pluralism before:
· In Connolly v Woolrich, Justice Monk applied the Doctrine of Continuity, arguing that the territorial rights, political organization, laws, and customs of Indigenous tribes were not abrogated or ceased to exist upon European trade and settlement. 
· Affirms that Indigenous legal systems persisted without being modified by European presence 🡪 Borrows says these laws do not depend on treaty, executive order or enactment because they were pre-existing and have their own logic
· In Mitchell, Chief Justice McLachlin said European settlement did not terminate the interests of Aboriginal peoples arising from their historic occupation of the land; they are presumed to have survived the assertion of sovereignty and absorbed by the common law
· Indigenous laws continue to exist in Canada unless:

1. They were incompatible with the Crown’s assertion of sovereignty
2. They were surrendered voluntarily via the treaty process, or
3. The government extinguished them

Treaties as the Foundation of the Canadian Legal System
· Over 500 treaties in Canda have drawn on Indigenous legal traditions and the Constitution recognizes and affirms existing treaty rights, thus granting ILTs the highest status in Canadian law
· Many Canadian rights are based on the consent Indigenous peoples granted to the Crown; alternative theories to this treaty-based foundation of Canada lack the legitimacy of consent-based agreements
· Discovery 🡪 problematic because Europeans’ claim of discovery overlooks the prior discovery and occupation of Indigenous peoples
· Conquest 🡪 there have been no large-scale conquests of Indigenous lands where colonial powers engaged in warfare to subdue Indigenous populations and take their lands; even if there were, under international law, conquest would not negate Indigenous rights so this (principle of uti possidetis: conquering territory doesn’t erase pre-existing rights)
· Adverse Possession 🡪 doesn’t make sense because Indigenous peoples contest land claims made without relationship or agreement; for adverse possession to apply, the original owner must abandon or fail to challenge the occupation and the Indigenous peoples never did this
· These theories fail to acknowledge the rights and sovereignty of Indigenous peoples and cannot stand
· Borrows says that if contract law protects future promises for individuals and corporations, treaties should similarly guarantee commitments between nations

	Canada’s Indigenous Constitution by John Borrows
	· John Borrows discusses the intelligibility of ILTs and the criticism they face for lacking the structured clarify of written legal codes in Canada
· Criticism: Because they are oftentimes transmitted orally through stories, songs, and customs, ILTs are less precise and result in challenges when predicting legal consequences
· Borrows suggests that reframing these laws (i.e., modernizing their language, clarifying symbolic references, and increasing specificity) can enhance their application without losing their cultural significance
· Law is shaped by culture and society; ILTs must be evaluated within their cultural framework to avoid misinterpretation by those unfamiliar with their unique symbols, language, and values
· Such legal interpretation has been done before:
· In Sunday Times v United Kingdom, the European Court of Human Rights emphasized the flexibility in the legal phrase “prescribed by law,” ruling that laws need not be absolutely precise; rather, they must be accessible and reasonably understandable to the citizen within the given circumstance
· In Irwin Toy v Quebec, the Supreme Court of Canada upheld a similarly broad interpretation of “prescribed by law,” saying that while laws should offer an intelligible standard, they need not cover every conceivable application to remain valid; laws are only considered “impermissibly vague” if they fail to provide sufficient grounds for legal debate
· So, it seems that while ILTs are criticized for their lack of specificity, the SCC itself has recognized that excessive precision can lead to rigidity, which may undermine the ability of laws to adapt to changing social contexts and address diverse circumstances effectively
· Why are ILTs held to an unrealistically high standard of prevision or clarity compared to Western laws when they too can be deemed intelligible if they provide a general framework for interpretation?
· Courts and practitioners must recognize the interpretive diversity within Canada’s multijuridical framework and develop an understanding of Indigenous context to ensure misinterpretation does not continue leading to unfair judgments about ILTs

	What is Indigenous Law? A Small Discussion by Val Napolean – Legal Pluralism and Canada
	· Law is not confined to state boundaries or centralized authority, but rather it exists in diverse and overlapping forms across societies
· ILTs are rooted in community-drive, decentralized systems, with collective decision-making and shared responsibilities among community members
· Ex. In Cree society, roles in decision-making are distributed among families, elders, medicine people, and the community.
· Indigenous law is not static; it is an intellectual and adaptable process that evolves to address human concerns, employing legitimate and reasoned processes to solve problems
· According to H.L.A. Hart, there are three components for a stable legal system, all of which exist within the context of Indigenous law:

1. Ascertainment (agreement on what constitutes the law),
2. Change (mechanisms to adapt or modify the law), and
3. Application (processes to respond when laws are broken)

· Napolean argues that recognition of the gaps created in ILTs by colonialism alone is insufficient; meaningful engagement requires rebuilding these systems with respect for traditional mechanisms of change and adaptation
· At its core, Indigenous law reflects human agency, evolving to meet the needs of communities while preserving its cultural and historical roots

	Common Law Continuity – Walters 
	· Mark D. Walters: The imperial common law provided that:
· In uninhabited territories acquired through discovery and occupation/settlement → English municipal law was a "birthright."
· In inhabited territories acquired by conquest or cession → Parliament or the Crown could abrogate the local law, but until then, the local laws, institutions, customs, rights, and possessions remained in force.
· This is further evidence of Borrows' argument that we are all subject to the same law – local laws, customs, and traditions could continue to operate, even in parallel to the common law.

	The Five Sources of Indigenous Law by John Borrows
	Borrows identifies five foundational sources of Indigenous law which collectively guide governance, social order, and legal principles in Indigenous societies:

1. Sacred Law
Derived from spiritual beliefs, ceremonies, and teachings within Indigenous cultures, often tied to the land and ancestors. Teachings passed down through sacred stories, songs, dances, rituals, and spiritual practices. Provides moral and ethical guidance; concepts like respect, balance, interconnectedness with all life forms. Examples include ceremonial obligations tied to the land (i.e., protocols for hunting, fishing, harvesting). 

2. Natural Law
Based on observations of the environment, natural phenomena, and patterns within ecosystems. Communities draw legal principles from the behavior and interactions within nature, seeing the land and natural processes as teachers. Observing animals, weather patterns, and ecological changes; inform laws related to conservation and responsible resource use. Examples include migratory patterns, cycles of plants, and water sources that might guide rules for hunting seasons, fishing practices, and land use to ensure sustainable resource use.

3. Deliberative Law
Emerges from community discussions, debates, and consensual decision-making; participatory nature of Indigenous governance. Emphasises dialogue, inclusivity, and collective responsibility; community members engage in resolving disputes and making laws. Essential in establishing norms, resolving conflicts, and adapting legal principles to meet evolving community needs. Examples include councils, gatherings, and open discussions where communities deliberate on issues.

4. Positivistic Law
Formally recognized laws that may be codified, documented, or enforced through specific community mechanisms. While Indigenous laws are often oral, some communities document laws to create records for future reference and enforcement. Creates structure that aids in enforcing rules consistently, delineating specific responsibilities, rights, and penalties.

5. Customary Law
Rooted in long-standing practices, traditions, and customary behaviours that have become accepted norms. Develop over time through repeated behaviours and social practices. Provide continuity as they connect present0day practices with historical traditions. Often unwritten, they are maintained through social learning where members observe and participate in these practices from a young age. 

These five sources of law operate and interact dynamically to form a cohesive and adaptable legal system within Indigenous communities. For example, natural laws might influence both sacred and positivistic laws regarding environmental stewardship. Integrating these ILTs into the Canadian legal framework can be challenging because they emphasize flexibility and community-specific norms, which may differ from the formal, written nature of Canadian law.

	Myths and Misconceptions about ILTs
	John Borrows: “For example, one Chief Justice of a provincial Court of Appeal said to me in a personal conversation: ‘You say Indigenous law exists; I don’t believe it for a moment.’” There are four critiques to think about when it comes to ILTs:

Critique #1: Law only exists in written form.
🡪 The social role of law is not dissimilar between common law, civil law, and Indigenous legal traditions. Things like the Neighbour Principle was never written down or codified but we still abide by it and treat it as law; in fact, it is derived from religious practice.

Critique #2: Indigenous law is illiberal.
🡪 Some suggest that establishing a system of justice specific to Indigenous peoples is inconsistent with the rule of law or violates a liberal notion of equality. This critique seems to be rooted in a limited understanding of liberalism and Indigenous legal traditions; liberalism centers on individual autonomy and equality before the law. An interpretation of liberalism that focuses exclusively on one homogenous legal system overlooks the diversity of legal tradition that can exist in a society (i.e., legal pluralism).

Critique #3: Intelligibility.
🡪 Laws are intelligible if those who must abide by their precepts can foresee to a degree what is reasonable in the circumstances and the consequences which any given action may entail. While some argue Indigenous legal traditions are not precise enough to affect an individual’s conduct or to foresee consequences of bad behaviour, we can raise a larger question of, “intelligible to who?”

Critique #4: Accessibility.
🡪 Laws are accessible when people know where to find them, how to learn them, and who to speak to about any questions they may have about them. Scholars like John Borrows acknowledge that accessibility can be improved, we can recognize that accessibility can be understood within its cultural context. Indigenous laws are often rooted in oral traditions and community practices, making them accessible to those within the community who share and uphold these traditions. While they may not align with the codified structure of common law, efforts to document, codify, or adapt Indigenous laws can enhance accessibility without undermining their cultural authenticity. 



	Alderville First Nation v Canada, 2014 FC 747

	Ratio
	The Federal Court has described ILTs as “the rules by which Aboriginal people have organized themselves into distinctive societies with their own social, cultural, legal, and political structures that predated contact with the Europeans in North America.” 



[bookmark: _heading=h.8d6d49qrxcge]Use of Stories in Anishinaabe Law
[bookmark: _heading=h.lm46ocqeuv1a]What is the Role of Stories?
· John Borrows: "There was but one abiding principle that guided all life and that was 'to live in harmony with the world and within one's being.' Instead of laws that are guidelines, our ancestors made up stories to guide us along on the right course."
· Through stories, Anishinaabe are able to identify what is most important to the community, relaying fundamental values to new generations.
· Stories embody systems that form the basis for law, values, and community – rich and complex creations that allow for the growth and vitality of diverse ways of understanding the world.
[bookmark: _heading=h.oto9c9r94l3a]How are Stories Different from Judicial Decisions?
	
	Stories (aadizookaanan)



	Judicial Decisions

	Not authorities for the law or sources of law – they are a way that laws are shared. The sources of law are interactions within the natural world, or actions of community members that give rise to consensus.
	Judicial decisions are sources of law.

	Understood in a layered way. There is no definitive version – they can differ across communities and change with each retelling.
	Meant to be fully comprehensible on a first reading.

	When shared, the reader must engage with them and take part in "meaning making." "You take from the story what you need, and what you are ready for" (Dr. Drake).
	Interpreted through precedent and legal analysis.

	The law is presented as responsibilities – there are gifts and reciprocal needs that vary across distinct kinds of relationships.
	The law is a series of rules.

	When working with Anishinaabe law, we need the whole self – body, mind, spirit, and heart.
	When working with case law, we need finely honed critical and analytical thinking skills.



[bookmark: _heading=h.wcc2hjsplza7]Who are the Anishinaabe People?
· Span a vast geographic region from the Great Lakes to the Plains; also reside in other urban and rural communities. Traditional territories in both Canada and the US (Minnesota and Michigan, for example).
· Many variants on the name for the broader nation and people – includes the Ojibwe, Chippewa, Odawa, Potawatomi, Algonquin, Saulteaux, and others. A lot of diversity, like any other Indigenous peoples.
[bookmark: _heading=h.to5te5nxof0n]Constitutional Orders: Anishinaabe vs Liberal
	[bookmark: _heading=h.p2hwdyt7h7a8]Title
	Summary

	What is a Constitutional Order?
	· A framework of how a people constitutes itself as a political community.
· It consists of the roots, trunk, branches, and leaves → you cannot interpose the "leaves" (laws) of one order onto the other – the laws lose meaning.
· Liberal constitutional order: Rooted in individual autonomy, rights-based frameworks, separation of powers, rule of law, and the social contract. The individual is the primary unit.
· Anishinaabe constitutional order: Rooted in relationships – with the land, with other beings, with community. The community and the interconnected web of relationships is the primary unit. Governance is based on principles like mutual aid, reciprocity, responsibility, and stewardship. Authority is diffuse and persuasive rather than coercive.
· Aaron Mills: The two orders are fundamentally incompatible – you cannot simply transplant principles from one into the other. Attempting to do so strips the principles of their meaning and context.
· Anishinaabe liberalism emphasizes that freedom is rooted in relationships and responsibilities (freedom through community), not in freedom from external constraint (the liberal conception).
· Mutual aid is foundational – every member of the community has a responsibility to ensure that others' needs are met. This is not charity; it is the basic framework of social existence.

	An Anishinaabe Constitutional Order by Karen Drake and Aaron Mills
	A constitutional order could mean many things; it could refer to founding documents or conventions, but it may also refer to a framework for how people constitute themselves as a political community (more broad). 

· Western conceptions of truth 🡪 objective, absolute, exists independently of knowers
· Anishinaabe conceptions of truth 🡪 active exercise of individual agency, working together as part of a community in order, qualified truths that are circumscribed by experience, perception, language
· Liberalism is a framework that upholds individual freedom and autonomy; places emphasis on the rights and duties within a social contract, where individuals are entitled to define their own conception of the good life, constrained only by an obligation not to harm others
· The Western worldview is that only humans are persons; agency and rights afforded to individuals
· Anishinaabe worldviews are different, in that the natural world has agency and rights; obligations are owed to the natural world, not just to people
· Mills draws contrasts between the fundamental concepts of Canada’s constitutional order and how this might differ from Anishinaabe concepts
· The Anishinaabe constitutional order is about empowering as many people as possible to understand as much as they can about the law
· It cautions against expertizing the law; communities as a whole must figure out what the truth, not just a handful of individuals who are fortunate enough to

Aaron Mills on Anishinaabe Constitutionalism:
· Liberalism is the dominant constitutional tradition in the Western world today
· The most critical structure features of the Western constitutional order:
· Liberalism frames the state as the primary form of political community, structured through the separation of powers into executive, legislative, and judicial branches
· Citizenship is defined as an abstract, state-granted status of belonging, detached from deeper cultural or communal ties
· The sovereign, as the state’s executive head, acts as the collective will of the citizenry, constrained by the rule of law to prevent arbitrary or self-serving actions
· By limiting the sovereign’s actions in this way, action that self-serving and arbitrary is precluded
· Argues that there are certain flaws or shortcomings with the Western legal system:
· The state holds exclusive and coercive power to enforce laws and ensure compliance
· This prohibits citizens from taking justice into their own hands, and allows the state to restrict non-compliant individuals with fines, injunctions, or imprisonment
· This centralized enforcement system is analogous to a monopoly, and may even extend (in some liberal states) to include capital punishment for severe violations
· Maintaining order and upholding the terms of the union is in a select few individuals’ hands
· Mills’ conception of liberalism is that Canadian constitutional discourse is centered around the primacy of oneself; prioritizes personal autonomy, self-interest, and the freedom to define one's own values and goals, often above collective or community-based considerations 
· He finds it impossible to conceive of a Charter of Rights and Freedoms that does not protect the rights of the natural world; viewed as antithetical to his Anishinaabe upbringings and consequent worldview
· Liberal constitutional orders (i.e., Canadian legal system) are animated by the principle of individual autonomy, which contrasts with the concept of interdependence; conceptions of freedom differ
· Freedom from others in liberal systems, compared to freedom with and through others in the Anishinaabe constitutional order
· Freedom is achieved when communal needs are met, not individual ones
· Professor Maya Chacaby says that freedom within the context of liberalism means to be free from obligation; but in Anishinaabe law, freedom means “to have all the means necessary to fulfill one’s responsibility, as your clam, as whatever you are in the world”
· These inconsistencies between liberalism and the Anishinaabe constitutional order led to the idea of tripartite constitutionalism 

Aaron Mills’ Tree Model of Legality
Professors Drake and Mills have adopted a tree model for understanding systems of law. It is structured as such: Laws are the leaves, legal institutions and processes are the branches, constitutional order is the trunk, and different worldview frameworks (i.e., epistemology, ontology, cosmology) are the roots.
· This is why they argue that when trying to understand the laws of Indigenous peoples, we cannot simply place them into Canada’s legal order; the roots, trunk, branches, and leaves are likely to differ

Tripartite Constitutionalism
The following principles come together to form the tripartite:

1. Interdependence (as opposed to individual autonomy in the liberal tradition)
2. Mutual aid (as opposed to contract and consent)
3. Political community oriented towards harmony (as opposed to justice in the liberal system)

The story of the Rabbit and the Roses exemplifies the idea of tripartite constitutionalism:
· Medicine men and women restored a rose that was destroyed; the rose told them that the rabbits ate all the roses (violating the constitutional principles of interdependence, mutual aid, and political community in pursuit of harmony)
· The animals seized the rabbits by the ears and cuffed them around, but the rose interceded on their behalf; the animals released the rabbit
· The roses lost their former brilliance as a result, and they were given thorns by Nannabush (the cultural hero, significant figure in Anishinaabe constitutionalism) to protect them from the rabits
· Notice that once the animals stop engaging in the constitutional principles, there is a sequence of calamity, with harmony only restoring when the animals finally remember (or are reminded) they are supposed to watch over each other

	The Great Flood by Edward Benton-Bai
	Anishinaabe Creation Story:
· The Anishinaabe people lived harmoniously, but conflicts grew and divisions developed
· To restore balance, the Creator Gichi Manidoo sent a flood, sparing only a few animals and a spiritual hero named Waynaboozhoo who led the survivors in efforts to rebuild Earth
· Some of the skilled divers in the group (i.e., loon, helldiver, mink, otter) failed, the muskrat sacrificed his life to retrieve a piece of Earth from the flood
· Turtle offered his back to hold the Earth for the muskrat, and with the help of the Four Winds, Earth grew and formed a stable island where life began again
· This is a story of resilience, unity, and selflessness; muskrat’s sacrifice showed humility and the value of every contribution
· Rebuilding Earth and achieving a desired outcome was a communal effort



[bookmark: _heading=h.3yjzp9wunbc1]Master List of ILTs
· Respect – for all beings, the land, and other nations.
· Reciprocity – gifts attract reciprocal gifts; what you receive, you must return.
· Responsibility – to community, to land, to future generations (Seven Generations principle).
· Renewal – treaties and relationships are not static; they must be renewed periodically to maintain relevance.
· Stewardship (bimeekumaugaewin) – humans hold the land in trust for future generations; a correlative obligation exists wherever a right exists.
· Mutual aid – every member of the community is responsible for meeting others' needs; when someone takes themselves out of the mutual aid framework, the community has a responsibility to bring them back.
· Deliberative decision-making – collective rather than individual decisions; the obligation to wait, observe, and gather information before acting.
· Persuasive compliance – authority is diffuse and exercised through persuasion, not coercion (e.g., Beaver Gives a Feast).
· Attentiveness to the Earth – the land is alive, has political citizenship, and its character and sacred power are central to law.
· Gift-giving – a form of reciprocity; exchanges demonstrate mutual interdependence.
· Windigo principles – responsibility to bring community members who cause harm back into the mutual aid framework; when they refuse, the community may act to protect itself.
[bookmark: _heading=h.nds1pakldq2h]Master List of Stories
· The Man, the Snake, and the Fox – trust, betrayal, consequences of misplaced generosity, the fox as a trickster figure restoring balance.
· Seagull – selfishness and its consequences; the obligation to share gifts; communal responsibility; Seagull's banishment as an example of community enforcement through social consequences.
· Beaver Gives a Feast – governance and persuasive compliance; authority is diffuse (Beaver is a facilitator, not an enforcer); community norms are upheld collectively, not through coercive power.
· The Woman Who Married a Beaver – responsibility towards band, kin, clans, animals, flora, fauna; the reciprocal relationship between humans and other beings.
· Nanaboozhoo and the Maple Trees – stories can differ across communities and change with retelling; "you take from the story what you need."
· The Copper Story – dangers of continuing to act within the mutual aid framework when the other party refuses to participate; self-sacrifice is not required when reciprocity is absent.
· Mayamaking / Windigo Case – collective decision-making; unanimity; acting out of compassion; community restoration over retribution; the Windigo as a legal concept for addressing those who cause harm.
· Aitkin and the Ojibwa / Jacques LePique – incompatibility between the liberal and Anishinaabe constitutional orders; Aitkin's refusal to participate in mutual aid; the Ojibwa man's escalating attempts to bring him back into the framework; both parties eventually operating outside of any normative framework.
[bookmark: _heading=h.mnm7ubkwes6m]Professor Karen Drake Guest Lecture: Responsibilities and Freedom 
	Title
	Summary

	“Pitchi – Robin”
	A man and his wife waited ten years for their son; the man was determined his son would excel in physical skills and become the foremost man in the community. The boy did not develop the aggressive qualities the community sought in warriors and instead had a natural inclination toward the arts, which conflicted with his father’s ambition. The father shifted his aspirations and focused on guiding his son toward a spiritual vision quest, but after repeated failure, the father became mad, and the boy disappeared. A small robin became the father’s companion and brought him solace; the robin was actually his son. The son explained to his father that he had found happiness in music and became a robin to bring joy to his father and the community.

Ratio: Attempts to control or dictate someone’s innate abilities, as the father did with his son, are futile and counterproductive; importance of allowing individuals to discover and express their own unique gifts rather than trying to control or shape them according to external expectations; contrasts coercive authority in liberalism (where punishment is often used to enforce control) with Anishinaabe constitutionalism, which does not rely on coercion or punishment in the same way; harmony and understanding come from respecting individual autonomy and allowing gifts to emerge naturally

	“The Origin of the Robin”
	A Chippewa man had a son at an age considered ideal for doing a fast to secure a guardian spirit. The father was driven by ambition and wanted his son to surpass others in greatness and wisdom. He insisted his son fast for longer than anyone known for their power or wisdom. On the ninth day, the son was weak and requested to break his fast, but the father refused. On the eleventh day, the son asked to break the fast again, but the father refused once more. On the twelfth day, the boy was frail but remained obedient; the father returned to him with food and found the son painting his chest red, expressing regret that the father’s ambition had ruined him as a man. The son then transformed into a robin to serve as a harbinger of peace and joy through his songs.

Ratio: The robin’s red breast is symbolic of redemption; no matter how far someone may stray, they have a chance for reconciliation and redemption. Moral and spiritual lessons are reflected in the natural world; tools for cultural transmission. The significance of respect in the parent-child relationships.

	“The Dog and the Squirrel”
	A squirrel works tirelessly in the summer to prepare for winter, while a dog relaxes in the shade, mocking his efforts. The squirrel advises the dog to prepare as well, but the dog dismisses the idea, saying it is too hot to work. As autumn turns to winter, the squirrel finishes his preparations, but the dog suffers from the cold and hunger, eventually begging the squirrel for help, which is refused. The dog regrets his laziness and promises to prepare for the next winter. However, when summer returns, the dog reverts to mocking the squirrel and procrastinating, ignoring his prior suffering and broken promises.

Ratio: Self-responsibility and mutual aid; the dog’s failure to prepare for winter shows the importance of meeting one’s own needs to avoid burdening others; the dog isolated himself from the reciprocal relationship that would have sustained a balanced and harmonious community (relationship with the squirrel). 

	“The Woman Who Was Kidnapped”
	A mother was checking her fishing nets alone was captured by strangers, who sank her boat and took her blindfolded to an island where they lived in a community; leaving her family behind. While the men fished, she stayed in camp and planned her escape. She snuck away at night, paddled across the water, sank her boat to prevent pursuit, and fled inland. She spent lots of time alone sustaining herself by, hunting, making clothing, and running from her kidnappers. One day, she heard children playing and followed the sound to a beaver trap belonging to her husband. She revealed herself, and they hugged because she was reunited with her children; she shared her story of survival, and the family returned home together.

Ratio: Pushes back against the notion of liberalism that that freedom and autonomy are paramount; happiness is only achieved in community.

	“Kitchi-Gami”
	The Ojibwa people highly regarded copper due to its purity and strength; they carried pieces of copper in medicine bags and handed it down to future generations, believing it had mystical powers. The Chief of the Ontonagon Band had a valuable lump of copper in his family. A fur trader offers the Chief goods in exchange for the copper. The Chief insisted on secrecy of the transaction; they met at midnight and went through with the trade. The Chief prayed to the Great Spirit, thanking it for its blessings an for the goods, throwing them into the river as a sacrifice. The Chief then showed the trader a tree that had lots of copper under it; the trader notified US authorities that there was a rich resource of metal in the area. The Chief regretted parting with the copper and associated his personal misfortunes with the loss of the sacred object.

Ratio: The fur trader operates within a liberal framework, where agreements are seen as one-time transactions based on individual autonomy and mutual consent (sees no fault in his actions, as he fulfills his contractual obligations). Copper was not merely a resource but the foundation of the community's well-being, health, and success; the Chief was bound by the deep ties of kinship and a sense of ongoing mutual aid, and his breach of these duties led to the community's suffering. Relationships in Anishinaabe constitutionalism are not transactional or finite but require ongoing attention to the needs of others and the collective.

	“Returning the Gift”
	The narrator gathers raspberries alongside a bluejay and a turtle, surrounded by the earth’s abundance. Summer is also a time for Potawatomi community gatherings, powwows, and ceremonies, including the giveaway, or minidewak. In this traditional ceremony, the honored individual gives gifts to the community rather than receiving them. Gifts, whether handmade or store-bought, reflect generosity and gratitude. The community celebrates with dancing, raising their gifts during honor beats, creating a circle of unity and belonging. In Potawatomi culture, wealth is measured by the ability to give, linking generosity to communal well-being and ensuring a reciprocal flow of gifts. This ceremony teaches mutual responsibility and the understanding that no one truly owns the earth’s gifts. The word minidewak, containing “min,” meaning both “gift” and “berry,” symbolizes generosity and reciprocity, much like berries share their sweetness with animals and people, trusting in the continuation of their life cycle through seed dispersal.

Ratio: Covenant of Reciprocity 🡪 reciprocity involves not only gratitude but a responsibility to give back and care for the Earth’s resources; contrast the Anishinabek view of land as a gift with the Western perspective of land as a resource; neglecting reciprocity leads to loss (i.e., extinction, degradation of ecosystems)

	The Wetiko Legal Principles: Cree and Anishinabek Repsonses to Violence and Victimization
	The concept of “wetiko,” which refers to individuals who commit monstrous acts, has been diminished by non-Indigenous scholars as superstition or psychosis. But the term has great legal and cultural significance; it represents the principles of harm, accountability, and community safety.

· Indigenous communities face high rates of internal violence and child victimization; Indigenous children are disproportionately placed in foster care and face outcomes like suicide or incarceration
· Indigenous leaders who acted against wetiko offenders to protect their communities were often jailed or executed; courts dismissed their actions and testimonies were viewed as superstitious
· This silenced Indigenous legal principles and created conditions for abuse
· There is an urgent need to recover Indigenous legal resources and break the silence surrounding violence and victimization

	“Aitkin and the Ojibwa”
	Aitkin ran a trading post and refused to sell winter clothes to an Ojibwa man, responding to the man’s inquiry with, “I don’t choose to.” The next day, the Ojibwa returned, and Aitkin again refused, prompting the man to shoot and kill him. The Ojibwa went home and confessed to his mother. Aitkin’s father led a group to arrest him, and the man surrendered willingly, stating he was ready to face justice. Throughout, he remained calm and cheerful. He eventually escaped, leaving a note expressing his desire to return to his mother. Though he misled his pursuers, they eventually found him, and he surrendered again. After hearing the full account, the Governor reprimanded Aitkin’s father, declaring that his son had wronged the Ojibwa by refusing to sell the clothes. The Ojibwa was released without further punishment.

Ratio: Within liberalism, Aiken is justified in his refusal to sell clothes because he has the autonomy to decide who to deal with; individual rights and the absence of an obligation to enter into contracts. This differs from Anishinaabe constitutionalism, where the Ojibwa man perceives their relationship as one of kinship, which carries mutual aid responsibilities. Mutual aid within Anishinaabe constitutionalism requires ongoing efforts to fulfill responsibilities to others in kinship relationships. While liberalism focuses on transactional justice and individual autonomy, Anishinaabe constitutionalism emphasizes relational interdependence and meeting the needs of others within a communal framework.

	Lecture Summary
	The principles of interdependence, mutual aid, and political community (which form tripartite constitutionalism) are a thread consistent through each of the stories. Community is not rigidly defined by ethnicity, nationality, or other dividing factors; it is fluid and shaped by cycles of reciprocity. Members of communities have a dual responsibility to recognize and use their own gifts while also identifying the needs and gifts of others.

Liberalism vs. Anishinaabe Constitutionalism
· Liberalism operates on a binary framework of rights and duties; rights correspond to specific obligations owed by others
· Anishinaabe constitutionalism centers on responsibilities linked to the cyclical relationship between gifts and needs (the Covenant of Reciprocity)
· Liberalism focuses on justice and individual freedom; a zero-sum process where sacrifices are imposed to support others’ freedoms
· This contrasts with the principle of mutual aid, aimed at creating abundance and harmony
· Responsibilities naturally sustain relationships and communal well-being  
· Liberalism is binary and individualistic; Anishinaabe constitutionalism is communal and reciprocal



