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International Commercial Litigation – Pitel – Summary

Three Big Questions
1. JURISDICTION - Does the court have power to hear this case?
2. CHOICE OF LAW - What law applies to resolve the dispute?
3. RECOGNITION & ENFORCEMENT - Will the judgment be portable?

[bookmark: _Toc216032079]Preliminary Considerations (Before Filing)
[bookmark: _Toc216032080]Venue Selection Factors (Forum Shopping)
Why does the P choose to sue in the location they chose? 
1. Home-field advantage –  The plaintiff may want to sue locally because it’s easier for them, and they don’t need lawyers in a foreign jurisdiction. There can be a high degree of comfort in playing at home.
· Linguistic considerations: sue where you speak the language. Who wants to deal with a different language on top of a different law?
2. Ways of Funding the Litigation – If you have no money and a good case, you might find a lawyer to take you on contingency in a foreign venue if your domestic venue has no contingency as a thing. Some jurisdictions might have civil legal aid.
· Sometimes, the defendants must pay the plaintiff's costs in some jurisdictions. In others, it is not a thing. 
3. Extent of Pre-trial discovery – in this hypothetical, Texas does way more discovery than France and Brunei, so it might be beneficial to do it there 
· Pre-trial discovery important in: (Both these kinds of cases require evidence from the defendants)
· Med Mal
· Product Liability
4.  Availability of pre-trial protective orders – P wants security that they will actually get paid if they are successful – does any jurisdiction ‘freeze’ assets 
5. Procedure for Trial – how independent are the judiciary, judge alone vs judge and jury, inquisitive vs adversarial model – civil juries in Texas historically pay out lots more with foreign defendants 
6. Length of time until trial, judgment, enforcement – length of process, speed in jurisdiction 
7. Available remedies – what will you get if you win, compensatory, punitive 
8. Community impact – common in mass cases (plane crashes, train derailments, etc.) - local sentiment may affect judge and jury – ex gas leak in Bhopal, India 
9.  The law the court will apply to resolve the dispute – what law is the court we choose going to think is the applicable law? If we pick Texas, will they apply French or Brunei law? Some jurisdictions require fault for negligence, while others are strict liability – in Texas, there is no requirement for breach of duty of care; must only prove the incident occurred 
10.  Enforceability of the judgment – if P is successful, will they get the money at the end – can you force payment? Are there assets there that the court’s order would attach to – if P is successful in Texas, will the French court enforce it? 
[bookmark: _Toc216032081]Ability of the Defendant to Satisfy a Judgment
· Beyond the venue consideration – Is the defendant is worth suing?
· Do they have assets? 
· Do they have insurance that will pay out? 
· Location of the assets matter (above) - and is there a way we can ensure those assets are preserved?

[bookmark: _Toc216032082]Evidence the Plaintiff will need
· Ability to subpoena witnesses, can we access evidence in another jurisdiction, or will we need court orders/ how will we compel?

[bookmark: _Toc216032083]Defendant's Tactical Considerations 
· Antisuit injunctions, not attorning, hoping it’s not enforceable in defendant’s home jurisdiction

[bookmark: _Toc216032084][bookmark: _Toc180593401]Jurisdiction 
[bookmark: _Toc216032085]Questions of Jurisdiction
1. What are the bases of jurisdiction? (jurisdiction simpliciter)
2. When Should a court exercise discretion to decline jurisdiction?
3. When should a court exercise jurisdiction even though it cannot point to one of the bases of jurisdiction simpliciter for its authority to do so? 

[bookmark: _Toc216032086](1) As of Right (Presence-Based) – Served with the notice of proceeding 
· Physical Presence and Service
· Maharanee of Baroda v Wildenstein - serving D in forum = valid jurisdiction
· Schibsby v Westenholz (1870) - transient presence sufficient for jurisdiction 
· Corporations – “Carrying on Business”
· Chevron Corp v Yaiguaje (2015 SCC) - corporation present if carries on business in territory
· Test: "direct or indirect presence + sustained business activity"
· Must have actual (not only virtual) presence; Example: maintaining an office
· Success International Inc v Environmental Export (1995 Ont Gen Div)
· Extra-provincial corp must register to sue in Ontario
· BUT can still have jurisdiction over unregistered corp if carries on business
· Factors for "carrying on business":
· Physical office location
· Team of employees
· Long-term contracts
· Letterhead with local address
· Extra-Provincial Corporations Act - corp does NOT carry on business merely by:
· Taking orders/buying/selling through travellers
· Advertising or correspondence
· Offering/selling services through these means
· Corporate Validity and Standing
· IASTD v Hamza (1995 ABCA) - procedural law uses lex fori (forum law)
· Standing determined by forum law for natural persons
· Bumper Development - BUT for corporations: validity under home jurisdiction law
· Different from lex fori rule for natural persons

[bookmark: _Toc216032087](2) Attornment/Consent	
· General Principles
· Common law courts have jurisdiction when parties have consented
· If a Defendant participates voluntarily that counts as attornment
· Counterclaims and Implied Consent
· Defendants to counterclaims: consent implied
· Carolina Foods – counterclaim must be related to the original claim for the court to imply consent
· Express Agreements
· Jurisdiction/forum selection clauses
· Must analyze scope and type (see detailed section below)
· Rules Against Inadvertent Attornment
· R.17.06(4) – challenging jurisdiction does not count as attornment
· Momentous
· Can challenge jurisdiction even after filing Statement of Defence
· IF based on arbitration/jurisdiction agreement
· Challenging jurisdiction does not constitute offering defence
· Historical Context
· Pre-Morguard: could challenge and withdraw if unsuccessful (to avoid attornment)
· Post-Morguard: less viable as defence (still not attornment per se)

[bookmark: _Toc216032088](3) Assumed Jurisdiction (Real and Substantial Connection)
· When D is not a resident in the forum and has not consented, but the dispute concerns a matter with strong connections to the forum
· Pre-Morguard Cases
· Moran v Pyle – Product Liability
· Foreign manufacturer liable where reasonably foreseeable P would use/consume good
· Don't need arbitrary set of rules for where tort committed
· Distillers Co Biochemicals – Product Liability
· Manufactured one country, marketed/consumed another
· Unfair financial hurdle to force P to manufacturer's forum
· Morguard
· Changed everything - added 3rd basis: real and substantial connection
· Constitutional federalism requires full faith & credit between provinces
· Economic rationales apply internationally too
· Within months, applied internationally (Moses v Macferlan)
· Club Resorts Framework
· Real and substantial connection not enough alone
· Need Presumptive Connecting Factor (PCF)
· Created non-exhaustive list of PCFs
· Four Main PCFS: (Club Resorts para 90)
· (a)	The defendant is domiciled or resident in the province;
· (b)	The defendant carries on business in the province;
· Chevron test
· (c)	The tort was committed in the province; and
· (d)	A contract connected with the dispute was made in the province.
· Finding place of tort:
· Moran v Pyle - multiple jurisdictions possible
· Tort where reasonably foreseeable P injured
· For product liability: where P uses/consumes
· Das v George Weston Ltd (2018 ONCA)
· P sues because injured - tort where is where P was hurt
· P in Bangladesh, offices in Bangladesh, tort in Bangladesh
· Parent company in ON not enough
· Tucows.com Co v Lojas Renner (2011 ONCA)
· Domain name = personal property
· Property in Ontario for jurisdiction
· Used SOCAN test for Internet location
· Connecting factors: registrant location, situs of content provider
· Easthaven Ltd v Nutrisystem.com Inc (2001 ONSC)
· Domain names = intangible personal property
· Third party registry in Ontario
· Applied for leave under R. 17.03 (didn't fit 17.02)
· PCF (d) – Contracts Connected with Disputes
· This is the most complex PCF with detailed requirements:
· Amex Bank of Canada v Kronick Sinclair (2025 SCC) - LEADING TEST
· Part 1: Can P prove contract exists with sufficient particularity?
· Must show: offer, acceptance (including where), consideration
· Where acceptance occurred = where contract made
· If can't plead with particularity → bars finding R&SC
· Exception: obvious and undisputed contract
· "Constellation of Contracts" Problem:
· Multiple contracts, each individually insufficient are not collectively sufficient
· Each contract assessed separately
· Cannot aggregate weak connections
· Part 2: Is contract connected with the dispute?
· D's conduct within scope of contractual relationship?
· Events giving rise to claim flow from contract relationship?
· Multi-Defendant Cases:
· Examine jurisdiction from perspective of each defendant
· No jurisdictional bootstrapping
· Need one PCF per defendant
· Example: need separate PCF for Ontario D and New York D
· Creating New PCFs (Club Resorts para 234)
· Courts can identify new PCFS if:
· Similar to recognized PCFs
· Creates similar relationship with forum
· Rebutting the Presumption (Club Resorts para 253)
· Once PCF established, burden shifts to D to rebut
· D must establish facts showing:
· PCF doesn’t point to any real relationship with forum, OR
· Point only to a weak relationship
· Two mechanisms
1. Overriding Test (Club Resorts para 92)
· Is it legitimate for court to have control over D?
· PCF may exist but unfair to exercise jurisdiction
· D had not consented to jurisdiction
· D not present when issue arose
2. Direct Rebuttal
· No real relationship between subject matter and forum?
· Not reasonable to expect D to answer proceedings here?
· Rebutting PCF (d) – Contract Made (Amex v Sinclair)
· Must prove strength of connection is weak or non-existent
· Consider: contract’s connection with forum + subject matter + defendant
· Contract with only remote connection to specific D cannot justify jurisdiction
· May consider: would D reasonably expect to be subject to litigation?
· If Not Rebutted
· Court deemed to have jurisdiction based on assumed jurisdiction

[bookmark: _Toc216032089]Jurisdiction Over Subject Matter
· Sources:
· Carolina Foods Inc (p. 197) - courts need jurisdiction over P AND D
· Courts of Justice Act s. 11 - Superior Court has inherent jurisdiction of common law/equity courts
· In personam vs in rem
· In personam: jurisdiction over person (binding that person)
· In rem: jurisdiction over thing (binding world - rare)
· Only in rem in Canada: Federal Court for ships (maritime law)
· This course = in personam only

[bookmark: _Toc216032090]Service Outside Ontario (Ex Juris)
· Link Between Jurisdiction and Service
· Morguard - historically, jurisdiction = service rules (same thing)
· Now separate: jurisdiction rules vs service rules
· CJPTA s. 3(e) - territorial competence if "real and substantial connection"
· CJPTA s. 10 - presumptions of R&SC (property, contracts, torts, business, resident)
· Club Resorts - confirmed jurisdiction and service are separate concepts

[bookmark: _Toc216032091]R. 17.02 – Service as of Right (No Leave Required)
· Standard: P must show:
· Ecolab Ltd v Greenspace Services (1998 Div Ct)
· “Serious question to be tried” AND
· “Good arguable case”
· Balance of probabilities too high (would win whole case)
· No evidence needed - look at claim as pleaded
· Key Heads:
· (a) Property in Ontario (real or personal)
· Tucows.com – domain name = property in Ontario
· (f) Contract Cases:
· Contract made in Ontario
· Contract governed by Ontario law
· Parties agreed Ontario courts have jurisdiction
· Bread committed in Ontario (even if preceded by breach outside)
· (g) Tort committed in Ontario
· See Moran, Distillers above for “where committed”
· (p) Person ordinarily resident or carrying on business in Ontario
· (q) Counterclaim, crossclaim, third party claim
· Must be related (Carolins Foods)
· Other heads:
· (b) Administration of estates
· (c) Interpretation of instrument
· (d) Trustee with assets in Ontario
· (e) Mortgage/charge/lien on ON property
· (i) Injunctions affecting ON property
· (m) Judgment of court outside Ontario
· (n) Authorized by statute
· (r) Crown/municipal taxes/debts
· Important Notes:
· List not exhaustive (doesn't include unjust enrichment, breach of fiduciary duty, etc.)
· P can claim it's in 17.02 even if wrong
· D's job to challenge
· Otherwise deemed valid
· Some provinces broader (later clawed back)
· Example: H and O revoked in Ontario

[bookmark: _Toc216032092]R.17.-3 – Leave Required (Other Cases)
· Motion without notice (ex parte)
· Affidavit showing:
· Where person is/probably may be found
· Grounds for motion

[bookmark: _Toc216032093]R. 17.04 – Pleading Requirements
· Must “plead” facts that make service valid under R.17.02 or 17.03
· If P doesn’t plead properly, D can challenge

[bookmark: _Toc216032094]R.17.05 – Manner of Service Outside Ontario
· Three Regimes (depends on country)
1. Non-Hague Convention Countries (R.17.05(2))
· Example: Brazil, South Africa
· Can use: Ontario process OR local process
2. Hague Convention – Objecting Party (R.17.05(3)(a))
· Usually objecting to private party service
· Must use that country’s central authority
3. Hague Convention – Non-Objecting (R.17.05(3)(b))
· Can use: central authority OR any article 10 method
· IF also valid in Ontario (follow stricter rules)
· Examples: service by mail, personal service by local agents)
· Additional Agreements
· Bilateral agreements about Canada and other countries exist
· Don’t need details, just be aware

[bookmark: _Toc216032095]R.17.06 – Challenges to Service Outside Ontario
· Defences to Service
1.  Wrong Head Under R. 17.02
· Claim doesn't fit any R. 17.02 category
· P can then seek leave under R. 17.03
2.  Improper Pleading (R. 17.04)
· P didn't plead required facts properly
3. Improper Manner of Service
· Service done wrong (must re-do)
· Doesn't help D much - just delays
4. R. 17.06(4) Protection
· Bringing motion to challenge jurisdiction ≠ attornment
· Appearing to argue NO jurisdiction ≠ establishing jurisdiction
· Different from mounting defence (which IS attornment)
· Standard of Review
· Ecolab - already covered above

[bookmark: _Toc216032096]Comparative Approaches to Jurisdiction
· Quebec – Civil Law Approach
· Different rules (not covered in detail); Articles 3134-3154 CCQ
· CJPTA Provinces
· BC, NS, Sask.
· Statutory scheme instead of common law
· Basic structure similar but codified
· Constitutional Dimensions
· Morguard – constitutional between provinces
· Order and fairness requires recognition
· Full faith and credit

[bookmark: _Toc216032097]Special Topic: Claims to Foreign Land
· The Moçambique Rule
· Rule: Courts lack subject matter jurisdiction to hear proceedings principally concerned with:
· Title to foreign immovable property, OR
· Right to possession of foreign immovable property
· Leading Cases
· British South Africa Co v Companhia de Moçambique (1893 HL) - original rule
· War Eagle Mining - relationship to modern R&SC test noted

[bookmark: _Toc216032098]Scope and Application
· Extended Beyond Title:
· Brereton v Brereton - extended to negligent damage to foreign land
· Title can become issue easily:
· Hesperides Hotels v Muftizade (1979 HL)
· Dispute over hotels in Cyprus
· Defendant can deny P's title
· P must then prove title
· Very low threshold for title to be "in dispute"
· Lord Wilberforce: rule applies to (1) determination of title/possession, and (2) trespass to foreign immovables
· When Title NOT in dispute
· Godley v Coles (1956 ONCA)
· Damage to Florida property
· Both P and D residents of Ontario
· Title not disputed
· Court restricted Moçambique - allowed action
· Ignored Albert precedent in favor of own opinion

[bookmark: _Toc216032099]Exceptions to Moçambique 
· Movable Property on Foreign Land
· Hesperides Hotels - if suing about movables located on foreign land
· Not foreign immovable property itself
· Tort Claims (Not Principally About Title)
· Godley - tort claim where title not in issue
· Ontario courts willing to hear
· Penn v Baltimore Exception (Equity Acts In Personam)
· Penn v Lord Baltimore (1750)
· Equity acts in personam (against the person)
· Court can make rulings on individuals re: overseas land
· Requirements:
· Plaintiff's claim based on: contract, trust, or fraud
· Defendant within jurisdiction
· Court has power to enforce without foreign court's assistance
· Ward v Coffin (1830) - specific performance of land sale agreement
· In personam exception applies
· Jurisdiction over person → can order specific performance
· Some Courts Just Ignore the Rule
· Godley - judges prefer own opinion over precedent

[bookmark: _Toc216032100]Canadian Statutory Reform: CJPTA s. 12.2
· Section 12.2(1): Court lacks subject matter competence if proceeding:
· Principally concerned with title/possession of foreign immovables
· Section 12.2(2): For greater certainty:
· Does NOT deprive court of jurisdiction for:
· Trespass to foreign immovable
· Any other tort affecting foreign immovable
· IF not principally concerned with title/possession
· Section 12.2(3): Notwithstanding (1), court HAS jurisdiction if:
· Concerns contractual or equitable obligation
· Can be effectively enforced WITHOUT foreign court's assistance
· Analysis:
· Codifies Penn v Baltimore exception
· Clarifies tort claims generally okay
· “Principally concerned” is key threshold

[bookmark: _Toc216032101]Moçambique in Context
· Albert v Fraser Companies (1937 SCC)
· P (NB resident) sued NB company
· Negligently obstructed water flow from Quebec to NB
· Damaged her Quebec land
· Sought damages + injunction in NB
· Majority: Applied Moçambique - no jurisdiction
· Dissent: Not question of title but tort
· If sued in Quebec, would need to enforce in NB anyway
· Catania v Giannattasio (1999 ONCA)
· Deed executed in Ontario transferring Italian land
· Father gifted land to appellants (signed in ON)
· Later left land to son in will
· Son now owner - not bound by father's contract (not party to it)
· Court: son doesn't have to fulfill father's contract

[bookmark: _Toc216032102]Declining Jurisdiction
[bookmark: _Toc216032103]Forum Non-Conveniens (Stay of Proceedings)
· Statutory Authority 
· CJA s.106 – court may stay proceedings
· R.17.06(1)(b) – motion to stay

[bookmark: _Toc216032104]Evolution of the Doctrine
· Early Restrictive Approach:
· Egbert v Short – To stay the proceedings must be vexatious or oppressive (very high bar)
· Liberalization
· The Atlantic Star
· Non-English legal systems worthy of respect
· Discretion to stay should be exercised more frequently
· McShannon v Rockware Glass
· Lowered standard from Egbert
· Must be substantially less expensive and convenient elsewhere
· UNLESS there is a legitimate juridical advantage
· Modern Test:
· Spiliada Maritime Corp – TWO-LIMB TEST
· Limb 1 – Applicant must establish:
· Another forum has jurisdiction (“availability”)
· Available forum is more appropriate
· Limb 2 
· Applicant will obtain justice in that forum
· Consider juridical advantage (p. 286)
· Amchem Products
· SCC adopts Spiliada
· Test: Is there a CLEARLY more appropriate forum

[bookmark: _Toc216032105]Burden of Proof
· Old Rule:
· Frymer v Brettschneider
· Burden on plaintiff to justify forum choice
· Current Rule:
· Club Resorts
· Burden on defendant
· Court didn’t explain why, just reversed previous rule

[bookmark: _Toc216032106]Factors to Consider (Holistic Approach):
· Leading Factor Cases:
· Club Resorts (p. 304) - general factors:
· Domicile of parties
· Location of witnesses
· Location of evidence
· Parallel proceedings
· Juridical advantage
· Interests of parties and justice
· Eastern Power Ltd v Azienda Comunale Energia (1999 ONCA):
· Where contract signed
· Applicable law of contract
· Where majority of witnesses reside
· Where key witnesses located
· Where bulk of evidence from
· Where factual matters arose
· Residence/place of business of parties
· Loss of juridical advantage
· Teck Cominco Metals Ltd v Lloyd's Underwriters (2009 SCC)
· Comity should NOT be sole determinant
· Use holistic test considering all factors
· Applied CJPTA s. 11 factors
· McLachlin CJ - unanimous
· Cambridgeshire CC v Isle of Ely (p. 282)
· Specialized expertise of particular court
· Court familiar with certain types of disputes
· Connelly v RTZ (1998 HL)
· Loser pays rules
· Availability of civil legal aid
· Consider court costs structure

[bookmark: _Toc216032107]Rationale of the Doctrine
· Purposes:
· Avoids abuse of process
· Respect for foreign courts (comity)
· Efficiency and convenience
· Access to justice
· Key Tension:
· Party autonomy (forum shopping) vs. system efficiency

[bookmark: _Toc216032108]Special Context: Internet Defamation
· Haaretz.com v Goldhar (2018 SCC):
· Goldhar (Canadian) owns Israeli soccer team
· Israeli newspaper (Haaretz) published article online
· Allegedly libelous re: management + Canadian business
· Sued in Ontario
· Jurisdiction Issue:
· All 9 judges agreed Ontario has jurisdiction simpliciter
· Defamation published wherever read/downloaded
· Material read in Ontario = tort in Ontario
· Forum Non Conveniens:
· Majority: Ontario is forum non conveniens
· Stay in favor of Israel
· Fairer and more efficient to try in Israel
· Factors Court Considered:
· Comparative convenience/expense for parties
· Comparative convenience/expense for witnesses
· Loss of legitimate juridical advantage
· Fairness overall
· Enforcement considerations
· Applicable law
· "Buying a Forum":
· Goldhar offered to charter plane for witnesses
· 4 judges criticized "buying" a forum
· 5 judges didn't comment
· Dissent (McLachlin CJ, Moldaver, Gascon JJ):
· Should be tried in Ontario
· P has legitimate connection
· Choice of Law Discussion:
· Not determinative of forum
· But relevant factor
· All judges opined on which law should apply
· Result:
· Place of publication = where 3rd party reads it
· Defamation claims governed by law of place of publication
· Maintains status quo

[bookmark: _Toc216032109]Role of Conditions and Undertakings
· Haaretz.com (p. 308) FNC is binary (all or nothing)
· BUT conditions/undertaking mitigate this
· Decisions more creative in practice
· Note 4, p. 249
· Undertakings
· Party seeking stay freely offers undertakings
· Takes factors off table
· Examples:
· Pay for translation of documents
· Waive time limitation
· Submit to jurisdiction
· However, you must be sure undertakings will work
· Conditions
· Same as undertaking but imposed by the court, not voluntarily offered
· Example from Spiliada: Goff didn’t grant stay, but said if he had, would make it conditional D waiving any limitation Defence

[bookmark: _Toc216032110]Case Study: Lubbe v Cape plc, [2000] 1 WLR 1545 (H.L.)
· Facts:
· Cape (English company) was mining asbestos in South Africa through various subsidiaries, arm’s length due to nature of work – and no subsidiaries actually had any assets so as to be judgement proof 
· Many employees got sick, no recourse in suing subsidiaries, so they sued the parent corporation Cape 
· Claimed parent failed to ensure that subsidiaries created safe work environments, therefore breached a duty of care 
· Claim started in London UK – cape is English company so jurisdiction simpliciter is not an issue – but they bring an application for stay based on forum non conveniens in favor of South Africa 
· Cape’s FNC Application
· Stay in favor of South Africa
· First Instance
· English court granted stay
· Court of Appeal
· Reversed – no stay
· Workers argued: suing based on mismanagement in England
· Any company should be accountable in home court
· 3000 more claims filed
· Cape moved to stay all new actions
· Said this points overwhelmingly to South Africa
· Court granted stay for new claims
· But denied stay for original claims
· House of Lords (Consolidated):
· Limb 1: South Africa factually makes more sense
· BUT Limb 2: Plaintiffs juridically disadvantaged
· No civil legal aid in SA
· No contingency fees in SA
· No way to fund suit in SA
· Denying England = denying justice
· Result: NO STAY
· Lesson:
· Juridical advantage can trump appropriateness
· Access to justice considerations powerful
· Defendants' forum shopping backfired
· English court grants the stay, workers appeal saying that they aren't suing based on the evidence in SA, but rather based on the mismanagement of the subs in England, so really it is an English case – also shouldn't any company be accountable to its own home court?  
· Court of appeal agrees, reverses the stay 
· On Lubbe’s success, 3000 more workers start claims in England – Cape does not like this, moved to stay all the new actions saying this points overwhelmingly to South Africa
· No civil legal aid, no contingency fees, so if it is stayed in England the Ps would be denied justice – this doesn’t work, court says this one is stayed 
· SO now we have some stayed and some not – all ends up at the HL 
· On first limb – factually South Africa really makes more sense  
· But Ps are juridically disadvantaged, no way to fund the suit in SA, so to deny it in England would be to deny them justice SO NO STAY 
· Never ended up being tried – settled once Cape realized they would have to litigate in England

[bookmark: _Toc216032111]Anti-Suit Injunctions – Restraining Foreign Proceedings
· Key Distinctions
· Stay – controlling domestic process
· Anti-suit – affecting foreign litigation 
· General Rule: the domestic court should not entertain and application for an injunction if there is no foreign proceeding pending (p. 376)

[bookmark: _Toc216032112]The Development of the Law in England 
· SNI (1987)
· Facts: 
· French company (SNI) manufactures helicopters globally (including Texas)
· Helicopter crashes in Brunei, killing resident
· Widow/estate want to sue
· SNI sued in Texas; seeks anti-suit to stop parallel UK proceedings
· Lord Goff’s Principles
· Elaborated on anti-suit jurisdiction after Spiliada
· Not enough that foreign court is not most appropriate
· Must show foreign proceedings are “vexatious or oppressive”
· Mechanism
· NOT an order to foreign court, but an order to plaintiffs to stop their foreign proceedings
· No power to enforce against foreign court
· CAN enforce against plaintiff (contempt)
· Emphasized distinction (comity issue)
· Requirement:
· Must be equivalent litigation in both places; same claimants, same issues, same relief
· Bushby v Munro (1821)
· Jurisdiction exercised when “ends of justice” require it
· Castanho v Brown (1981)
· Flip side of forum non conveniens
· Test should be the same
· Court later changed this test
· British Airways Board v Laker Airways (1985)
· Leaned toward: if disagreement between English court and other, English court can grant injunction and force suit to England – SNI doesn’t like this approach

[bookmark: _Toc216032113]The Law in Canada
Amchem (1993, p. 377) – TWO PART TEST
1. Jurisdiction Basis
a. Has foreign court assumed jurisdiction inconsistent with forum non conveniens principles?
b. Foreign court's conclusion could not reasonably have been reached if applied those principles
2. Juridical Advantage
a. Will injunction deprive P of advantages in foreign forum?
b. Would it be unjust to deprive them?
· Important: “Party can have no reasonable expectation of advantages available in jurisdiction with which party and subject matter has little or no connection” (p. 378) (Amchem, p. 378)

[bookmark: _Toc216032114]Tension Between the English and Canadian Approaches
· Two-Country Cases:
· Airbus Industrie GIE v Patel (1999 HL)
· Anti-suits appropriate in 2-country cases
· Three-Country Cases:
· Airbus - anti-suits NOT appropriate in 3-country cases
· Example: P in Country A, D in Country B, parallel proceedings in Countries B and C
· Country B shouldn't enjoin Country C proceedings
· Canadian Flexibility:
· Li v Rao (2015 ONCA) - forum selection clause case 
· Contract had forum selection clause
· One party started arbitration anyway
· ONCA Held:
· Although Canada grants anti-suits “in interests of justice”
· No Canadian court asked to grant based on forum selection clause favoring Canada
· English jurisprudence persuasive
· Both bases well-established in England
· Test Applied: “STRONG CAUSE”
· Governs stays to enforce forum clauses
· Anti-arbitration injunctions only in exceptional circumstances
· Including: where legal rights breached by continuation
· Where contractual right threatened, injunction generally appropriate
· UNLESS opposing party shows strong reasons against
· Result:
· Agreement = forum selection
· No strong cause to not require Rao to adhere
· Anti-suit granted

[bookmark: _Toc216032115]Procedure for Anti-Suits
· Undertakings and Conditions:
· Can be offered/imposed
· Mitigate binary nature
· Similar to FNC stays
· Timing:
· Must be parallel foreign proceedings
· Generally brought early
· Before significant foreign progress

[bookmark: _Toc216032116]Jurisdiction and Arbitration Agreements
[bookmark: _Toc216032117]Types of Jurisdiction Agreements
· Exclusive Jurisdiction Clauses:
· “All disputes shall be subject to courts of Ontario”
· Clear mandatory language
· Non-Exclusive Jurisdiction Clauses:
· “Parties agree disputes may be heard by courts of Ontario”
· “Parties submit to non-exclusive jurisdiction of Ontario courts”
· OR both jurisdictions acceptable
· Vague Jurisdiction Clauses:
· “Courts of Ontario shall have jurisdiction”
· Fairfield Soya (1990) - requires interpretation
· Is it exclusive or non-exclusive?
· Unilateral and Non-Exclusive:
· “ABC Co agrees it may be sued in courts of Ontario”
· Only one party bound

[bookmark: _Toc216032118]Rationale for Forum Selection Clauses
· Benefits:
· Certainty - know where disputes resolved
· Easier service - clear jurisdiction
· Less jurisdictional litigation - saves time/money
· Enhanced enforceability - easier to enforce judgments
· Better anti-suit prospects - if other side breaches
· Issues:
· What if circumstances change?
· Where are D's assets?
· May favor one party

[bookmark: _Toc216032119]Forms of Agreements
· Not Separate Agreement:
· Usually clause in contract
· Part of overall agreement
· Can Be Verbal:
· Oral agreements possible
· But harder to prove
· Cannot Be Implied from Choice of Law:
· "This agreement governed by Spanish law" ≠ disputes in Spain
· Choice of law ≠ choice of forum
· Must be explicit or clearly inferred

[bookmark: _Toc216032120]Scope of Jurisdictional Clauses
· Contractual Interpretation Issue
· What does the clause actually cover? 
· Governed by applicable law of contract
· Mantini v Smith Lyons LLP (2003 ONCA at para 19)
· Courts generally interpret clauses broadly
· Broad clause may catch: tort claims, unjust enrichment, breach of fiduciary duty
· Even though not strictly contractual
· Interpretation by Which Law?
· Governed by law of the contract
· Example: Jurisdiction clause says Ontario, but contract governed by German law
· Must interpret under German law
· Validity Issues:
· Fairfield Soya (1990)
· Argument: contract voidable due to breach → clause also void?
· Court: Litigation is about whether contract breached
· Can't say clause void before determining breach
· Non est factum - "not my contract"
· Can 3rd parties be bound by clause? Depends
· Void ab initio - void from beginning
· If void from start, can clause be enforced?
· Whether agreement valid = contract law question (not private international law)

[bookmark: _Toc216032121]Role in TAKING and KEEPING Jurisdiction
· Jurisdiction Agreements IN FAVOR of Ontario
1. Service Out (R.17.02(f)(iii)):
a. Can service as of right
b. No leave required
2. Assumed Jurisdiction
a. Easy PCF argument
b. Clear connection to forum
3. Forum Non-Conveniens
a. Make stay harder for D
b. Chosen forum given weight
c. Onus on D is heavier
· Jurisdiction Agreements NOT in favor of Ontario
1. Service Out
a. Doesn’t help with R.17.02
b. Can’t serve as of right
2. Jurisdiction Simpliciter
a. Doesn’t help establish jurisdiction
b. Also doesn’t bar Ontario jurisdiction
c. Can’t contractually strip court of jurisdiction
d. Exception: Quebec law – exclusive clause precluding Quebec IS binding on Quebec courts – they won’t hear the case
3. Modern Exception (Momentous.ca)
a. SCC suggests exclusive clause favoring elsewhere CAN deprive court of subject matter jurisdiction
b. Seems contrary to common law
c. Not fully resolved
4. Forum Non Conveniens
a. Strong argument for stay
b. See enforcement test below

[bookmark: _Toc216032122]If Clause is Non-Exclusive
· Douez v Facebook and ZI Pompey tests NOT triggered
· Regular forum non conveniens test applies
· Clause is just one factor

[bookmark: _Toc216032123]Enforcing Forum Selection Clauses - The Strong Cause Test
· Leading Cases:
· The Eleftheria (1970 UK) - strong cause test originated
· ZI Pompey Industrie v ECU Line NV (2003 SCC) - adopted in Canada
· Hudye Farms v Canadian Wheat Board (2008 SKCA) - upheld test
· TWO-PART TEST:
· Part 1: Validity (P's Burden) Party relying on clause must establish:
· Clause is valid
· Clause is clear
· Clause is enforceable
· Clause applies to cause of action before court
· Part 2: Strong Cause (P's Burden)
· Plaintiff must show strong cause why court shouldn't enforce agreement
· Burden on PLAINTIFF to show strong cause
· What is "Strong Cause"?
· Significant change in circumstances
· Clause obtained by fraud
· Enforcement would be unjust or unreasonable
· Other party would gain improper procedural advantage
· Court's Discretion:
· Test provides sufficient leeway
· Take all circumstances into account
· Consider improper motives
· Prevent unfair procedural advantage

[bookmark: _Toc216032124]Special Contexts for Forum Selection Clauses
[bookmark: _Toc216032125]Multi-Party Disputes
· Skyway Canada Ltd v Baillie (2019 ONCA)
· Multi-party dispute
· Exclusive jurisdiction clause in one contract between 2 parties
· Giving effect = removing discrete part to be litigated elsewhere
· Court reluctant to fragment proceedings
· Weighed against enforcing clause

[bookmark: _Toc216032126]Consumer Contracts:
· Douez v Facebook Inc (2017 SCC) - MAJOR CASE Facts:
· Consumer (Douez) vs. Facebook
· Forum selection clause in Terms of Service (California)
· Douez claimed privacy violation (quasi-constitutional)
· Majority:
· Strong cause test operates differently for consumers
· Unequal bargaining power
· Importance of privacy rights
· Clause not enforceable
· Factors:
· Inequality of bargaining power between consumer and Facebook
· Public policy importance of privacy
· Quasi-constitutional nature of privacy rights
· Dissent:
· Disagreed clause unenforceable
· Contract freely entered
· Result:
· Consumer protection may override forum selection clause
· Strong cause easier to show for consumers
· Particularly for rights of public importance
[bookmark: _Toc216032127]Prior Cases
· Expedition Helicopters Inc v Honeywell Inc (2010 ONCA)
· Language of forum selection clause clear and unambiguous
· Court acknowledged importance of holding parties to agreements
· Followed Mobile Mini Inc v Centre Line Equipment Rentals:
· "Forum selection clause plays dominant role"
· But "not determinative"
· Motion to stay granted unless P shows strong cause

[bookmark: _Toc216032128]Role of Forum Selection Clauses in RESTRAINING Proceedings
· When Other Side Breaches Clause:
· Stronger case for anti-suit injunction
· Contractual right being violated
· Li v Rao applies strong cause test
· In Foreign Enforcement: (p. 423)
· If clause designated Court A, but judgment from Court B
· Should enforcing court consider this?
· Should “strong cause” exception apply?
· Not conclusively answered by Canadian courts
· Recent Uncertainty:
· Select Comfort Corporation v Maher Sign Products (2019 ONSC, aff'd 2020 ONCA)
· Trial: Exclusive clause for other court not relevant to foreign court jurisdiction assessment
· Appeal: Didn't address - clause was merely attornment, not exclusive

[bookmark: _Toc216032129]Arbitration Agreements
· Key Statutes:
· International Commercial Arbitration Act, RSO 1990, c I.9
· Model Law on International Commercial Arbitration (UNCITRAL 1985)
· General Rule: Court SHALL stay in favor of arbitration
· New York Convention on Recognition and Enforcement of Foreign Arbitral Awards
· Domestic legislation implementing convention

· A court must stay a proceeding brought before it that is subject to a valid arbitration 

[bookmark: _Toc216032130]The Competence Principle
· Principle: Arbitrator decides own jurisdiction first
· Court's Role:
· Court should say as little as possible
· Leave everything to arbitrator
· Minimal interference
· Leading Cases:
· Pan Liberty Navigation Co Ltd v World Link Resources (2005 BCCA)
· Illustrates competence principle
· Arbitrator gets first crack at everything
· Dell Computer Corp v Union des consommateurs (2007 SCC)
· General rule: arbitrators decide on their own jurisdiction
· Dalimpex Ltd v Janicki (1998 ONCA)
· Court shall refer parties to arbitration
· UNLESS certain exceptions apply
· Test to show dispute under arbitration: "not onerous"

[bookmark: _Toc216032131]When Court Won’t Refer to Arbitration
· Uber Technologies Inc v Heller (2020 SCC) - MAJOR CASE Facts:
· Uber driver
· Arbitration clause in terms
· Clause designed to make arbitration impossible for individual driver
· Cost prohibitive
· SCC:
· Clause invalid
· Court should not refer if:
· Doing so = challenge never resolved
· Arbitration effectively impossible
· Principle:
· Access to justice concerns override
· Arbitration clause can't be unconscionable barrier

[bookmark: _Toc216032132]Multi-Party Litigation with Arbitration Clauses
· Prince George (City) v McElhanney Engineering (2020 BCCA) 
· Multiple claims with multiple parties
· Some bound by arbitration agreement
· Judicial inconvenience to separate
· Held:
· Mere judicial inconvenience ≠ "inoperative" clause
· Doesn't bar parties from invoking arbitration
· Stay granted for arbitrable claims
· Court's Reasoning:
· Extensive case law from Canada/England
· Multiple parties/claims doesn't make clause inoperative
· Arbitration clause binds those who agreed
· Residual Jurisdiction:
· Court has discretion to refuse stay only if: party clearly not privy to arbitration agreement
· Here: arguable McElhanney was party
· Therefore stay appropriate
· Let arbitrator resolve
Arbitration Clauses – Key Points
· Typical Contents:
· Where arbitration will occur
· Procedural rules to apply
· Arbitrator selection process
· Governing law
· If One Party Sues Despite Clause:
· D seeks stay in favor of arbitration
· Similar to exclusive jurisdiction clause stay
· Strong Presumption:
· Parties bound by arbitration agreement
· Court will enforce
· Very limited exceptions

[bookmark: _Toc216032133]Choice of Law
[bookmark: _Toc216032134]Theories 
[bookmark: _Toc216032135]Comity
· Huber (1689), Story
· Deference to foreign laws
· Promote international harmony
· Accommodate foreign sovereign
· Expect reciprocal treatment
· Hilton v Guyot (US SC):
· "Comity neither absolute obligation nor mere courtesy"
· Middle ground

[bookmark: _Toc216032136]Vested Rights
Beale; Dicey; Savigny 1849
· Local law recognizes a right that had become vested in an individual under the foreign law at a time when the individual was subject to that foreign law 
· Individual’s entitlement to a vested right rather than the courts’ politeness of concession to foreign sovereigns 

[bookmark: _Toc216032137]Local Law Theory
· Cook
· Since conflict of laws is a branch of local law, that law alone determined what, if any, relevance and operation would attach to foreign law 
· No right was vested in individuals by the operation of ant foreign law alone, but rather became operational when it was recognized and given effect by the local law

[bookmark: _Toc216032138]Theory of Justice
· Cheshire 1938: “when the circumstances indicate that the internal law of a foreign country will provide a solution more just, more convenient, and more in accord with the expectations of the parties than the internal law of England, the English judge does not hesitate to apply the foreign rules” 
· Principle of proximity – Law with the closest and most real connection 
· (but what does this mean)

[bookmark: _Toc216032139]Methods of Choice of Law
· Practical function of choice of law: no reasonably developed system of justice could function with a principal of strict territoriality of law – allows people’s rights and obligations to be determined by reference to a law other than that of the forum 
· Note: Largely little or no legislative guidance on choice of law – entirely up to jurisprudence

[bookmark: _Toc216032140]Traditional Method
· Multilateral Rules:
· Determine respective fields of lex fori and foreign laws
· "Jurisdiction-selecting" rules
· Unilateral Rules:
· Indicate when one country's law (usually forum) should apply
· Some Rules Allow:
· Party to invoke any of several systems
· To resolve issue in particular way
· Shortcomings:
· Arbitrariness
· No account of conflict of state policies
· No account of international/interprovincial policies

[bookmark: _Toc216032141]Alternatives to Traditional Method
· Proper Law Approach:
· Ask: which country has closest or most real and substantial connection?
· To the particular issue
· Governmental Interests:
· Constitutional dimensions
· Reconcile legislative/adjudicative powers of different provinces/states

[bookmark: _Toc216032142]Rule Selection vs Interest Analysis
· Babcock v Jackson (1963 NY CA):
· Facts:
· Ontario residents in car accident in Ontario
· NY guest passenger statute would bar recovery
· Ontario law would allow recovery
· Question:
· Should lex loci delicti (place of tort) invariably govern?
· Or consider other factors?
· Held:
· Rejected traditional fixed method
· Weigh factors: relationship between parties, decision to take trip, connections
· Parties had no substantial connection with Ontario
· Fortuitous location
· NY law applies (jurisdiction with most connections)

[bookmark: _Toc216032143]Rule Selection Clause (RSC):
· Identify competing rules
· Choose which rule to apply
· Don't pick jurisdiction - pick rule from jurisdiction
· Criticism:
· Gives no guidance on how to choose
· Example – Clark v Clark (1996 NH SC)
· "We prefer to apply better rule in conflicts cases"
· "If other state's law is outmoded... we'll apply our own law instead"
· Problem: Always prefer own law
· Not neutral approach

[bookmark: _Toc216032144]Interest Analysis (Currie)
· Alternative to RSC – Milliken v Pratt (1878 Mass SC) (p. 490)
· Traditional View:
· Woman in Mass guarantees husband's debt to Maine supplier
· Later sued in Mass
· Mass prohibits woman signing for husband's debt
· Maine doesn't prohibit
· Place contract made = Maine
· Maine law applies
· Currie's Interest Analysis:
· Mass rule: protect women
· Maine rule: need protection to enforce contracts
· Both have governmental interest = true conflict
· Use lex fori (forum law) as tiebreaker
· Should use Mass law
· Criticisms:
· Private disputes - why prioritize state interests?
· Example: guest passenger rules from MP who was sued
· No default to lex fori - promotes forum shopping
· Outcome depends on where you sue
· Court asserts governmental interest - doesn't actually ask government
· Foreign countries - how can court determine China's governmental interest?
· Limited Application?
· Should only use within federation?
· Between Ontario/Alberta okay
· But not Ontario/China?

[bookmark: _Toc216032145]Restatement Second (p. 493)
· Second restatement – fundamental approach to choice of law reflects both the government interest approach and the perception that other factors should also be part of the choice of law equation 
· Says a court will follow a statutory directive of its own state on choice of law; where there is no such 	directive the factors relevant to the choice are listed on page 493
· (Written by academics, not actually law, though courts often comment on it, which makes it common law) - was heavily criticized for providing basically no guidance – but judges like it because it lets them do whatever they want

[bookmark: _Toc216032146]Relationship to Jurisdiction Issues
· Embedded Choice of Law in Jurisdiction:
· Some jurisdictional rules require examining choice of law
· Must answer embedded COL question
· Example: determining applicable law for contract
· Choice of Law in Forum Non Conveniens:
· Haaretz - fighting over stay
· Had to examine governing law as part of analysis
· COL relevant to FNC determination

[bookmark: _Toc216032147]Avoiding Choice of Law Issues
[bookmark: _Toc216032148]Uniformity and Harmonization
· What if we just had a uniform rule and got rid of choice of law? We try to do this through international conventions (ex. Warsaw convention for airlines, Rome convention for private law) Canada has the Uniform Law Conference 
· If we can’t do that, an alternative is harmonization – agreement on the choice of law rule, if we can’t get an agreement on underlying legal issues

[bookmark: _Toc216032149]Applying the Choice of Law Rule 
· Usually analyzed in a quasi-chronological fashion 
· (1) Characterize the issue – is it within the category of issues to which the rule applies? Tort or Contract?
· (2) Follow the connecting factor to a particular legal system – what is country of domicile, where was the contract made, other relevant factors? 
· (3) Apply the law that you find in the country to which the connecting factor has led you 
· When asking the court to consider a choice of law problem, the party must persuade the court: 
· That there is a choice of law rule, as the party says; 
· That the choice of law rule does embrace, by the category of issues to which it refers, the foreign legal rule the party relies on (this is the ‘characterization’ of the foreign legal rule) 
· That the choice of law rule, via its connecting factor, does point to the foreign country in question; and 
· That the choice of law rule should be applied so as to make the foreign legal rule operate, as the party says, to establish the party’s claim or right

[bookmark: _Toc216032150]Characterization
[bookmark: _Toc216032151]The Process of Characterization
· Choice of Law:
· Determine if there is a factual connection to multiple jurisdictions. Is this a conflicts case?
· Characterization
· Tort or contract? What ‘bucket’ does the issue fall into?
· Procedural or substantive?
· What is the Choice of Law rule given the characterization

[bookmark: _Toc216032152]What Gets Characterized?
· Macmillan Inc v Bishopsgate Investment Trust Plc (No 3), [1996] 1 All ER 585 (CA) 
· P sued in England, wanted English law to apply, but creditors wanted NY law to apply – if it was an unjust enrichment case it would go to Britain, but if it was a broader title to shares issue there was a rule that these cases went to why the shares were held so to NY – court went with NY as there was a discreet choice of law rule that pointed to NY

[bookmark: _Toc216032153]Characterization by What Law?
Hogg (p. 714); Re Berchtold (p. 715); In Re Burke Estate (p. 716) 
· Hogg – Court decides whether property is movable or immovable based on the law of where it is located – lex situs
· Re Berchtold – property is characterized as immovable because it was in England, English law governed because immovables are governed by the lex situs
· Re Burke – follows Berchtold – land in Saskatchewan is immovable and hence governed by Saskatchewan law despite the fact that the deceased had died domiciled in Washington

[bookmark: _Toc216032154]Test for Procedure
· 243930 Alberta Ltd v Wickham (p. 553) 
· Test – Is the foreign rule too inconvenient in terms of our process to apply?
· If yes = procedural (use lex fori)
· If no = substantive (use applicable law)

[bookmark: _Toc216032155]Limitation Periods
Foreign Limitation Periods Act 1984 (p. 548); Tolofson (p. 545); Hendsbee (p. 549); Dipalma (p. 549); Castillo (p. 551) 
· English common law characterized statutes of limitation that operated to bar the remedy as procedural, and this that extinguished the right as substantive – most limitation statutes were therefore characterized as procedural, with the result that forum limitation standards applied to all local litigation, whether the merits were governed by local or foreign law.
· Tolofson (1994 SCC) rejected the traditional common law view
· Case said limitation periods basically extinguished plaintiff’s rights so should be characterized substantively NOT procedurally so go with applicable law not the law of the forum, now leading authority 
· Note 6 on pg. 551 Castilo says conflict of law rules secede to statutory rules (Alberta passed limitation rule to go against Tolofson) SCC interprets this as BOTH laws need to be applied, apply alongside the foreign jurisdictions rule 

[bookmark: _Toc216032156]Remedies
Wong (p. 558); Somers (p. 558); Harding v Wealands (p. 556) 
· Remedial Relief = substantive (not procedural)
· Cases
· Harding v Wealands (2007 HL) (p. 556)
· Remedy determined by applicable law
· NOT forum law
· In this case: law of where tort occurred
· Somers v Fournier (2002 ONCA) (p. 558, 625)
· Court costs = procedural (lex fori)
· Pre-judgment interest = procedural (lex fori)
· Cap on interest will be applied if forum has cap
· Wong v Wei (p. 558)
· Injustice exception should be limited
· Only truly exceptional cases
· Lesley v Horst Co. - damages are matters of substance (not procedure)

[bookmark: _Toc216032157]Pleading and Proof of Foreign Law
· Pleading foreign laws 
· Statute says certain proceedings (pleadings) must be outlined in English  
· Common law says differently – only need to outline the ‘gist’  
· Must specify why using foreign law – ex “because this contract was made in Mexican law, Mexican law applies” - if you don’t specify why you are missing the first step, the factual basis for application of foreign law 
· Proof is more complicated – proving the content of foreign law 
· Usually done through expert testimony 
· Don’t have to be formally licensed in the jurisdiction, but need to show expertise in that area (ex could be a law professor) 
· Can experts be asked to opine on whether the foreign law in question is valid or not? 
· 2 arguments here – (1) it’s not for an Ontario court to decide based on expert evidence that a French law is invalid – OR (2) Ontario court is not making a legal decision but rather a factual finding  
· Pg 535 Hunt case is leading decision on this 
· It is up to you to plead the foreign law applies, and prove it 
· Once you’ve raised the issue, if you then haven’t proven it or called any evidence as to what the foreign law is, the court then will rely on the presumption of similarity (assume the foreign law is the same as our law) so will say ‘French law is the same as Ontario law, and we are applying French law’ but is actually just applying Ontario law

[bookmark: _Toc216032158]Voluntary Nature of Choice of Law
Old North State (p. 504); Pettkus v Becker (p. 506); Pearson (p. 532); Boulanger v Johnson & Johnson (2003), 64 OR (3d) 208 (Div Ct); Nystrom (p. 532) 
· Old North State
· Newlands argues that they shouldn't have been sued in North Carolina because of a contract clause which held that (1) actions would be decided in BC and (2) parties would attorn to BC.
· NSBC concedes that this clause exists but argues that the clause does not say that BC courts will have “exclusive jurisdiction”  only that BC will have jurisdiction.
· BC Court agrees  this is not an exclusive jurisdiction clause. If the parties intended it to be exclusively BC, they should have said so. North Carolina court was allowed to take jurisdiction.
· Query: We still haven't had a case where the contract has included an exclusive-jurisdiction clause and where a foreign court has gone ahead and given a judgment. Could you say that the foreign judgment is unenforceable b/c it was given in violation of an exclusive-jurisdiction clause? Blom says this has never been squarely decided.
· Newlands then argues that North Carolina court was required to apply BC law as per the contract
· BC Court says firstly, they can't review the substance of the decision.
· But the BC Court says that the North Carolina court did exactly what BC would have done  if the foreign law is not pleaded and proven, then the court must apply the local law.
· Newlands never appeared to plead and prove BC law. So naturally, the North Carolina court applied North Carolina law. 
· Newlands then argues that this is a penal judgment and should not be enforce.
· BC Court applies Huntington v. Attrill  this is not a penal judgment. It is a civil judgment. The damages may have been huge, but it is no different from any other civil action with punitive damages. 
· It is not in favour of the state.
· The money goes to the creditor. 
· Newlands also argued public policy
· BC Court disagrees, as there was no public policy involved in the sense of fundamental justice.
· Pettkus – court does not take judicial notice of the law of another province unless it has been pleaded in the first instance
· Pearson – court must be presented with evidence of jurisdiction 
· Boulanger v Johnson & Johnson – any point of law may be raised, but facts supporting it much be pleaded
· Nystrom v Tarnava – need proof of substantive law of another jurisdiction

[bookmark: _Toc216032159]Foreign Law is a Matter of Fact
Bumper Development (p. 522); Holt Cargo Systems (p. 506) 
· Bumper – judge is not entitled to reject expert evidence on foreign legal systems
· Becker – parties can agree not to rely on applicable foreign laws

[bookmark: _Toc216032160]Pleading
· Yordanes (p. 516) 
· Plaintiffs must meet the threshold for the requirements of pleading their case – references to foreign law must be sufficiently particularized
[bookmark: _Toc216032161]Proof
Neilson (p. 525); Hunt (p. 535); Mercury Bell (p. 507); Triathlon Leasing Inc (p. 514); Guarantee Co of North America Inc (p. 514); Barer (p. 513); Brownlie (p. 514); Kollaras (p. 515)  
· Neilson
· High Court of Australia choices to look at Chinese conflict of laws rules which points back to Australia; however, Australia applies the lex loci delecti rule for tort law which points to using Chinese law. This creates a renvoi loop.
· Chinese choice of law rules will be referenced – Australia choices to adopt a ‘partial Renvoi’ approach where Chinese law points to Australian law so Australian law is held to apply. Australia à China à Australia.
· Hunt - The SCC takes judicial notice of all laws within Canada as it acts for the entire country. Canadian laws (regardless of their province of origin) need not be proven at the SCC
· Mercury Bell pg. 508 – will presume the foreign law is the same ‘generally’ so will apply that, but cannot apply more specifically to niche areas (not really helpful) 
· Are we applying the law of the forum because of the presumption, or merely because it’s all we have (default) – both get to same result, but the second one gets rid of the weird presumption 
· Cases - Triathlon leasing, guaranteed company of North America 
· Barer v Knight Brothers LLC – Quebec Civil Code Case (Pg 512)
· The strategic error of Barer was that he made substantive arguments in the Utah Court in the action brought by Knight Brothers. The Supreme Court of Canada found that presenting these substantive arguments amounted to Barer submitting to the jurisdiction of the Utah Court, which then created then permitted the registration of the Utah Court’s judgement in Barer’s home province. 
· Brownlie SCUK decision (Pg 514) – keeps the presumption of similarity, says in certain circumstances it still applies – affirms it – since it was in UK they didn’t have the general/specific nonsense from Mercury Bell 
· Bumper development – UK – trial judge was wrong to reject the evidence of opposing experts who AGREED on a point 
· Kollaras – pg. 515 note 3 – judge did not accept defense’s expert evidence on Greek law as he was unprepared, said content of Greek law was not properly proven so applied Ontario law

[bookmark: _Toc216032162]Alternative Methods of Proof
· Evidence Act, RSO 1990, c E.23: “25.  Copies of statutes, official gazettes, ordinances, regulations, proclamations, journals, orders, appointments to office, notices thereof and other public documents purporting to be printed by or under the authority of the Parliament of the United Kingdom, or of the Imperial Government or by or under the authority of the government or of any legislative body of any dominion, commonwealth, state, province, colony, territory or possession within the Queen’s dominions, shall be admitted in evidence to prove the contents thereof.”  allow judicial notice to be taken of the laws of Canada, the provinces, territories and certain foreign countries
· Nova Scotia Civil Procedure Rules (p. 531) allow for a flexible approach to the determination of foreign law
· Hunt (p. 530); Pettkus (p. 530) acknowledges the direct power of the court (SCC) to consider the law of the provinces 

[bookmark: _Toc216032163]Choice of Law in Contract
[bookmark: _Toc216032164]Policy Considerations
· Need to find a way to give effect to laws that are designed to protect certain parties (consumer protection, employee protection, etc.)

[bookmark: _Toc216032165]Development of the Common Law
· Lex Loci Contractus early choice of law rule – contract is governed by the law of the place where the contract was made. 
· Postal acceptance rule – contract is made in the place where the acceptance is mailed from.
Imperial Life (p. 657); Robinson v Bland (1760), 12 Burr 1077 per Lord Mansfield; Bonython (p. 658); Amin Rasheed (p. 653)
Dicey and Morris, 11th ed: “the system of law by which the parties intended the contract to be governed, or, where their intention is neither expressed nor to be inferred from the circumstances, the system of law with which the transaction has its closest and most real connection”
· Imperial Life v Segundo Casteleiro y Colmenares
· Proper law in the absence of an agreement on choice of law - s to be solved by considering the contract as a whole in light of all the circumstances which surround it and applying the law with which it appears to have the closest and most substantial connection. – Ritchie J  
· Cheshire Factors: 
· Domicile and even the residence of the parties  
· National character of a corporation and the place where its principal place of business is situated 
· Place where the contract is made and where it is to be performed  
· Style in which contract is drafted  
· The economic connection of the contract with some other transaction 
· Nature of the subject matter or its situs  
· Head office of the company (if a body corporate is involved)  
· Any other fact which serves to localize the content.  
· This is NOT a contact-counting approach. These factors are simply used to determine what the intention (whether explicit or implied) of the parties was when the contract was written and signed.
· Robinson v Bland – When a bill of exchange was drawn in France on an English bank as part of a gambling transaction, the court has held that the making of the bill was an English transaction to be governed by the laws of England, and it was thus void under the Gaming Act. However, recovery was allowed on separate counts for money loaned for the purpose of gambling.
· Bonython – the substance of the obligation must be determined by the proper law of the contract, i.e. the system of law by reference to which the contract was made or that which the transaction held its closest and most real connection
· Amin Rasheed – Lord Diplock concluded that on their proper construction the provisions of the contract, taken as a whole, “by necessary implication point ineluctably to the conclusion that the intention of the parties was that their mutual rights and obligations under it should be determined in accordance with the English law of maritime insurance”

[bookmark: _Toc216032166]Express Choice of Law
· General Rule: Parties can choose applicable law (Vita Food)  
· Renvoi Issue
· Doctrine that if a contract is governed by X county’s laws, it is also governed by their conflict of laws rules – usually messy – avoid
· Can stipulate what time you want it to be governed by (i.e. the law as it stands upon signing of contract, vs as it stands at time of litigation – or at any other time – could say its governed by East German law in 1985) 

[bookmark: _Toc216032167]Exceptions to Express Choice
1. Not Bona Fide (Vita Food):
· Choice must have good reason
· Not chosen to evade proper law
· Rarely fails this test
2. Illegal/Against Forum Statute:
· Greenshields Inc v R (p. 685)
· Formula: Contract valid if meets requirements of:
· (a) Law of place where made, OR
· (b) Proper law of contract
· Farm Credit Canada v Pacific Rockyview Enterprises (2008 BCCA) (p. 682)
· Updates Greenshields
· PR (Alberta corp) purchased Calgary land with mortgage
· Refinancing through FCC's BC office
· Guarantees + loan agreement executed in Toronto
· Both loan agreement + guarantees: expressly subject to BC law
· Dispute:
· PR stopped payments
· FCC sued PR + guarantors
· 2 guarantors raised defence: guarantees invalid
· Failed to comply with Alberta's Guarantees Acknowledgement Act
· Court:
· Not based on choice of law
· Based on place of execution
· Transaction governed by BC law (not Alberta)
[bookmark: _Toc216032168]Scope Issues
·  Nike Informatic Systems v Avac Systems (p. 671)
· "No court will give effect to choice of law (English or foreign) if parties intended to apply it to evade mandatory provisions of legal system with most substantial connection"
· If forum would have applied absent express choice
· Can't use choice to evade
· The Iran Vojdan (1984) (p. 671)
· Proper law "so fundamental" to contract
· Must be "built into fabric from the start"
· Cannot "float" indeterminately until finally determined
· "Floating" choice of law = unenforceable

[bookmark: _Toc216032169]No Express Choice
· Two rationales:
· (1) Parties actually did reach implicit agreement based on an objective interpretation of the contract, but just didn’t spell it out; and 
· Objective interpretation
· (2) that the contract has its closest and most real connection to a particular system of law
· This is the test to use when there is no explicit nor implicit place in the contract 
· Closest connection case – Colmenares: looks at the nature and subject matter of the contract, place of performance, and the domicile and residence of the parties

Inferred Choice
· Test: Look for factors suggesting parties' intention
· Richardson International Ltd v Mys Chikhacheva (2002 FCA) (p. 644) – Factors Evaluated:
· Legal terminology in contract
· Form of documents
· Currency of payment
· Language used
· Connection with preceding transaction
· Nature/location of subject matter
· Residence of parties
· Head office of corporate party
· Fact one party may be government
· Arbitration Clause as Intention:
· Strong suggestion of what law parties intended
· Jurisdiction of arbitrator suggests law
· BUT: Arbitration = choice of forum; Doesn't have to use forum's law; Makes inference weak

No Choice
· Imperial Life Assurance Co of Canada v Segundo Casteleiro Y Colmenares (1967 SCC)
· (1) Consider the contract as a whole in light of all the circumstances which surround it
· (2) Apply the law with which it appears to have the closest and most substantial connection
· Cheshire Factors:
· Domicile/residence of parties
· National character of corporation
· Place of principal business
· Place where contract made
· Place where to be performed
· Style of drafting
· Economic connection with other transaction
· Nature of subject matter/its situs
· Head office of company
· Re Pope & Talbot Ltd (2009 BCSC)
· Outlined Dèpeçage which is the theory that: “the parties can agree that different contractual issues may be governed by different laws.” The ‘Multiple Proper Laws’ theory EXISTS!
· Reaffirmed that multiple factors must be evaluated when determining the proper law of a contract.
· Lilydale – court applied the Colmenares test looking at the nature and subject matter of the contract, the place of performance, and the domicile and residence of the parties
· Whitworth – HL held that subsequent conduct of the parties could not be looked at to construe a contract in in order to decide where it was intended to be governed

[bookmark: _Toc216032170]Scope of the Applicable Law
Mackender (p. 674); Charron (p. 681); Greenshields Inc (p. 685); Libyan Arab Foreign Bank (p. 663); Enka (p. 649); Re Pope & Talbot Ltd. (p. 662)
· Formation – Mackender
· Contractual capacity – Charron
· Formalities – Greenshields
· Multiple proper laws – Pope
· Proper law of a contract may be split – Libyan

[bookmark: _Toc216032171]Mandatory Rules
Unfair Contract Terms Act 1977 (UK) (p. 687); Avenue Properties (p. 688)
· Rules of the lex fori 
· Rules of private international law can be overridden by legislation 
· Avenue Properties Ltd v First City Development Corp 
· BC company purchases 3 units in an Ontario development -Contract has choice of law clause and a jurisdiction clause; Choice of Law = Law of Ontario, Juri = Ontario 
· AP breaches, FCD starts an action in Ontario 
· AP then brings action in BC for a declaration the contract is unenforceable to get deposits back; FCD tries to get a stay 
· AP says they should be allowed to maintain action because BC Real Estate Act provides them with a juridical advantage 
· Undoubtable that the proper law of the contract is Ontario 
· But CT says that they may apply own law in substitution for proper law of the contract in 3 circumstances 
· 1) Where local law is procedural 
· 2) Where the local law is substantive but is of mandatory application  
· 3) Against public policy of forum 
· As this a substantive law #1 is out 
· However, says that law is of mandatory application to protect BC residents in exactly these circumstances - court has no alternative but to apply this act
[bookmark: _Toc216032172]Illegality
Etler v Kertesz (1960), 26 DLR (2d) 209 (Ont CA); Ralli Bros (p. 698); Gillespie Management (p. 695); Zivnostenska Banka (p. 798); Vita Food (p. 700)
· Ex: forum is ON, place of performance is QC, applicable law is NY – so if it is illegal, we look at what NY does with illegal contracts – it voids them 
· But what if the contract is legal under NY law – but illegal under forum law (ON) - one view is who cares, were good to go under NY law – other view is that our courts shouldn't give effect to contracts that are illegal in our view (public policy) 
· This seems broad – narrower view says SOMETIMES we don't give effect to laws that are illegal in the eyes of the forum – draw the line if the rule that governs the contract in ON is mandatory 
· What about if law is illegal in place of performance (QC)? Cases fall into two categories on this issue 
· Two location example: ON is forum and governs contract, place of performance is QC (Gillespie management) - contract treated as invalid (Ralli Bros v Compania Naviera Sota y Aznar, is a landmark case in English law that established a rule that excuses performance under a contract if it would be illegal in the place where it is to be performed) 
· Three location example: forum is ON, place of performance is QC, applicable law is NY – two competing answers  
· First is the same as Ralli brothers (but this means the common law Ralli brother rule is being treated as mandatory, which is usually reserved for statutes, not common law rules– pg. 698 Russian bank case – didn’t get the name)  
· Second – look at how the applicable law treats an illegal contract – do they have a Ralli Brothers rule? Do they say contracts that are illegal under their place of performance are invalid? Then go with that
· Zivnostenska – if a contract is illegal by its proper law it will not be enforced
· Etler – in the absence of expressed intention, the system of law with which a contract has its closest and most real connection determines the question whether an obligation has been validly created.

[bookmark: _Toc216032173]Choice of Law in Tort
[bookmark: _Toc216032174]Evolution of the Common Law Rule
· Lex Loci Delicti – law of the place of the tort

[bookmark: _Toc216032175]Leading Approach in Phillips v Eyre (p. 578) – Double Actionability – NOT THE RULE
· Phillips v Eyre was an English court case in 1870 that established a two-part test for determining if a tort committed outside of a court's jurisdiction can be considered actionable (dual actionability test): 
· The wrong must be actionable in English law if it had been committed in England 
· The act must not have been justifiable by the law of the place where it was done
The Halley (p. 579); Machado (p. 579); McLean (p. 579)
· Pg 579 – the Halley – Court says if you bring a tort claim in an English court, the tort MUST be valid under English law – Lex Fori 
· Confirmed in Phillips v Eyre – claim must be actionable in British law (The Halley pg. 579 – lex fori) AND not justifiable under the law of the place of the tort (lex loci delicti) – rule of double actionability 
· But what does not justifiable mean? 
· Muchado (p. 579) – use of term was deliberate, very broad language expands from torts to criminal and regulatory wrongs  
· Mclean (p. 579) – clear that the incident in question is not civilly actionable in Ontario, but the court follows Muchado and says doesn’t have to be civilly actionable, merely a wrong – in this case the action was caught under a provincial statute with a minor fine so therefore satisfied condition of “not justifiable.”

[bookmark: _Toc216032176]Modified Double Actionability – Boys v Chaplin (p. 591) – NOT THE RULE
Dicey & Morris: “a particular issue between the parties... may be governed by the law of the country which, in respect to that issue, has the most significant relationship with the occurrence and the parties”
· Boys v Chaplin – says it is too broad and MUST be civilly actionable under both the law of the forum and the law of the place the tort happened 
· HL has 5 separate reasons in this case – very messy 
· English service men temporarily abroad working for the English army, in Malta, one injures the other – comes back to England to litigate 
· Place of the tort is the only thing that ties the case to Malta 
· Must win the case under law of England (Halley) and law of Malta (Phillips)  
· HL doesn’t like this – because the P would lose under law of Malta – they want a new rule, but they stop short of amending double actionability 
· Wilberforce J says keep double actionability but modify – say second branch can be displaced (not applied) in certain cases – in cases where law of the tort has no interest – Malta doesn’t care because they are two English citizens fighting in England (similar to Babcock rule in USA) 
· Two judges get to same answer but differently – damage caps under Maltese law are procedural, not substantial – so lex fori applies 
· Dicey and Morris say a particular issue between the parties may be governed by the law of the country that has the most significant relationship with the parties in relation to that issue.

[bookmark: _Toc216032177]Subsequent Understanding of the Rule
Red Sea Insurance (p. 591)
Private International Law (Miscellaneous Provisions Act) 1995; “Rome II” (Regulation (EC) No. 864/2007)
· Red Sea Insurance (p. 591) – JCPC confirms ambiguities that arose from Boys  
· Could Boys rule of displacing second branch also apply to first branch – either/or approach – YES 
· Does it work not just for a sub issue but for the whole claim – YES 
· SO – double actionability with both limbs being flexible 
· Could you ever somehow displace both in favour of applying a third location’s law?  
· In looking at disapplying the Hong Kong law, court was silent on HKs governmental interest – just seems to do closest and most real connection test – ignores state interests – seems in line with England’s usual approach of ignoring governmental interests, that is much more something that the US does 
· Private International Law Miscellaneous Provisions Act 1995 
· Tort claims now governed by statute EXCEPT defamation which is still governed by Red Sea
· But them all displaced by Rome II

[bookmark: _Toc216032178]Modern Canadian Rule - Lex Loci Delicti (Tolofson) – USE THIS RULE

	Tolofson v Jensen

	Facts
	A 12-year-old passenger (Tolofson, from BC) was injured in a BC-registered car by his father, while hitting a car driven by Jensen (a Saskatchewan resident) in Saskatchewan. P sued in BC. Trial Court ruled BC law applied, finding jurisdiction and choice of law linked. 

	Issue
	Should BC law (more favorable to passengers) or Saskatchewan law (which barred recovery for gratuitous passengers unless gross negligence was shown, and had a shorter limitation period) apply?

	Held
	Saskatchewan law applied. 

	Ratio
	· The lex loci delicti (place of the wrong) generally has exclusive authority for torts, This replaced the old “actionable and not justifiable” double actionability rule, which required the conduct to be actionable under both the law of the place where the wrong occurred and the law of the court where the case was heard (the forum). 
· However, in international cases, parties may be governed by foreign law if they consent and agree to the foreign law that is applied (p. 602)
· Narrow exception (doesn’t exist inter-provincially): in international cases, where there may be injustice or where both parties are residents in the forum, we may be able to apply our law
· Dissent would extend this rule to inter-provincial cases (p. 609)



· Babcock (p. 581)
· The court rejected a traditional fixed method of determining which law should apply, and instead, a process of weighing factors such as relationship between the party, decision to take the trip, connections to the locality. Thus, the Court held that the parties did not have substantial connection with Ontario and so it would be unfair to apply the law as the location was largely fortuitous. The Court found that the jurisdiction with the most connections was New York and so New York law should apply.
· Neumeier (p. 586)
· Different from Babcock because the passenger-victim was an Ontario resident – court concluded that NY had no compelling interest that would justify disregarding the Ontario rule 
· When the passenger and driver are domiciled in the same state and the car registered there. The law of that state should control and determine the standard of care the driver owes their passenger.
[bookmark: _Toc216032179]Where are we now? 
Editions Eco société (p. 619); Moran v Pyle (p. 614); Ostroski v Global Upholstery, [1995] OJ No 4211 (QL) (Gen Div); Das (p. 611); Hanlan v Senesky (1998), 38 OR (3d) 479 (CA); Wong v Lee (p. 610); Somers (p. 625)
	Éditions Écosociété Inc. v. Banro Corp (2012) – Defamation (Replaced by Haaretz)

	Facts
	· The P, Banro, is an Ontario-based corporation that engages in mining activities around the world, including the Democratic Republic of Congo (“DRC”). Banro also investigates and develops potential gold properties in the DRC.
· The D, Éditions Écosociété Inc., is a Quebec-based publisher that published a book concerning Banro’s actions in the DRC, entitled Noir Canada: Pillage, corruption et criminalité en Afrique (English: “Black Canada: Pillaging, corruption, and crime in Africa”).
· In Noir Canada, Éditions Écosociété accused Banro of committing fraud and various human rights violations in Africa in order to further its financial interests. At the time the lawsuit reached the Supreme Court, the book was in its second French edition and was available for purchase in bookstores and on the publisher’s website. It was also available in several Ontario libraries.
· Banro filed suit in Ontario, claiming that the allegations published in Noir Canada were libelous. Éditions Écosociété filed a motion to dismiss, claiming that the court did not have jurisdiction to hear the case because there was not a substantial connection between the Ontario court and the action alleged. The trial judge dismissed Éditions Écosociété’s motion. Éditions Écosociété appealed. The appellate judge agreed with the lower court. Éditions Écosociété then appealed to the Supreme Court of Canada.

	Issue
	How is jurisdiction determined here? Where did the tort occur?

	Held
	Ontario has jurisdiction; Court says they don’t know whether to apply real and substantial connection or lex loci delicti in these types of cases — but in this case, both came to the same conclusion



	Moran v Pyle – Only for Determining Jurisdiction

	Facts
	· Moran (P) is an electrician in Saskatchewan, suffered a fatal electric shock while removing light bulb manufactured by D from ON; Ps family, suing D for negligence, want to do so under Saskatchewan’s fatal accidents act as the tort occurred in Saskatchewan. D argues tort is in Ontario where the lightbulbs are manufactured and distributed.

	Issue
	Is a tort due to negligence in manufacturing committed in the place of manufacture or place of injury?

	Held
	Here, SK has jurisdiction. 

	Ratio
	· SCC in Moran says we don’t need an answer – could be that multiple jurisdictions work – does not have to be THE place of the tort to the exclusion of all other 
· A foreign manufacturer is liable in the jurisdiction where it is reasonably foreseeable that a Plaintiff would use or consume the good



· Ostroski – what if we identify place of the tort by determining the place that has the closest and most real connection to the tort – and then apply Tolofson from there 

[bookmark: _Toc216032180]Understanding the Tolofson Exception
· For a Choice of Law Tort Case: Das v George Weston Ltd case pg. 611 (Loblaws) – P tries to apply ON law because parent company is in ON, but Ps are in Bangladesh, offices were in Bangladesh, tort occurred in Bangladesh – restates Moran – plaintiff sues because they were hurt, law of the tort is the law where the P was hurt

· Hanlan v Sernesky– flexible exception when an injustice may occur – but says nothing about why applying Minnesota law would be unjust – merely sets out the test (seems to just be the two out of three thing again) 

· Wong v Lee note 3 pg. 610 – exact reverse facts of Babcock – motion judge follows Hanlan and says ON law applies based on injustice – on Appeal, the court reverses the Hanlan rule – uses Tolofson and says the test must be narrow, not enough that P and D are both from ON to trigger the exception 

	Somers v Fournier – 2/3 Rule Does Not Automatically Trigger Tolofson Exception

	Facts
	· Ontario residents (Somers) were in a car accident in New York with a NY resident (Fournier). The Somers sued in Ontario, and the defendants accepted the court's jurisdiction. Ontario's procedural law governed the calculation and limits on damages, including the "general damages cap," because the case was heard in Ontario. The core takeaway is that entitlements (substantive) come from the accident's location (NY), but how much you get (procedural) is determined where the court sits (Ontario). 

	Issue
	Which law applies?

	Held
	New York Law Applies (same as Wong)

	Ratio
	2/3 Rule (P and D residents of the same forum; tort occurs in a different forum) does not automatically trigger the Tolofson exception.


· Court has to consider (p. 625)
· Cost awards: this is procedural (p. 559)
· Prejudgment interest: what P would have gained interest on if P was paid up front – procedural – cap will always be applied if lex fori has a cap (ex ON does) 

[bookmark: _Toc216032181]Interplay of Tort and Contract
Sayers (p. 624); Brodin v A/R Seljan, [1973] SC 213
· If concurrent claims (claiming both) we just do two different analyses – each have their own choice of law rules 
· What if there's a claim in tort where a D is relying on a contract claim as a defence (shield – exclusion of liability clause)? 
· More complicated 
· Ex. tort happens in ON, but contract is NY – explicitly says so, has a choice of law clause  
· Start with the contract – ask whether the exclusion clause is valid under the law of the contract (NY) – if it is, we give effect to it. If NY says its fine, we do it (Sayers) 
· Critics say what about tort claim which is governed by ON law?  
· ON has rule that says you can’t do this – but it is not a mandatory rule so... 
· NY law must allow for exclusion clause (valid under law of the contract) AND ON law must allow (valid under the law of the tort claim) 
· Brodin v A/R Seljan, [1973] SC 213 does this exact approach 
· Scottish Court of Session case establishing that a contract's choice-of-law clause (here, Norwegian law) won't override mandatory Scottish law (like the Law Reform (Personal Injuries) Act 1948) for personal injury claims arising in Scotland, meaning contractual limits on liability are unenforceable if they conflict with public policy or statutory protections in the forum (Scotland). 

[bookmark: _Toc216032182]Internet Defamation
Berezovsky v Michaels, [2000] 1 WLR 1004 (HL); Editions Eco société (p. 619); Haaretz.com (p. 622)
· In this case we are looking at libel [spoken (not permanent)-slander, written or recorded (permanent) – libel] 
· Tort of libel requires written defamatory statement communicated to someone other than the plaintiff (publication requirement) 

[bookmark: _Toc216032183]Example
· Person in Michigan posts a defamatory statement about an ON consultant on a website hosted in NSW Australia – P wants to sue in ON – what law governs that claim? What's the place of the tort? 
· Is it the place it was posted? Doesn't make sense as the website is just a conduit – what if no one ever sees it? So eliminates NSW 
· Argument that we should just make a rule so it’s easy to prove – ex. place of uploading rule 
· Or does the tort happen where the reader reads the statement – and where the statement is ‘housed’ (website) doesn’t matter 
· But what if 20 people read it in 20 different jurisdictions? Is that 20 claims in 20 separate jurisdictions? 
· Or should we only look at where the reader is if they were the targeted audience/ D had good reason to believe they would be the audience? 
· or is it only where P has a reputation worthy of protecting? 

[bookmark: _Toc216032184]Haaretz
	Haaretz.com v Goldhar – Which law should govern claims for internet defemation?

	Facts
	The plaintiff (Goldhar) is a Canadian citizen who owns one of Israel's most popular soccer teams. The claim arose out of an article that appeared in the online version of the Israeli newspaper, Haaretz, which contained allegedly libellous statements about the plaintiff's management of his soccer team and his Canadian business practices. The plaintiff sued in Ontario.

	Issue
	The issues before the Court on the appeal were whether Ontario: (i) had jurisdiction simpliciter over the plaintiff's defamation claim; and (ii) was the forum conveniens for that claim.

	Held
	All nine judges (with the possible exception of Abella J) agreed that Ontario had jurisdiction simpliciter over the claim, However, the majority of the Court ordered that the action be stayed on the grounds that Ontario was a forum non conveniens for the action, as it would be fairer and more efficient to try the case in Israel. Three judges (McLachlin CJ, and Moldaver and Gascon JJ) dissented and would have held that the case should be tried in Ontario.

	Ratio
	Lex Loci Rule Applies – Law of that place where the 3rd party reads it – so ON and Isreal – but readers in ON can sue in ON

	Reasoning
	· Two of the judges (Abella and Wagner JJ) held that it was time for a change. They would have applied a new test, pursuant to which defamation claims would be governed by the law of the single place where the plaintiff's reputation had sustained the most substantial harm. Applying this new test, they concluded that the law of Israel should govern the plaintiff's claim.
· Abella J would also have incorporated a "most substantial harm" test directly as part of the jurisdiction simpliciter and forum conveniens analysis.
· The remaining members of the Court either held that the lex loci delicti rule should continue to apply (McLachlin CJ, Moldaver and Gascon JJ) or that this was not an appropriate case in which to alter the existing test (Côté, Brown and Rowe JJ) or else did not discuss the issue (Karakatsanis J).



[bookmark: _Toc216032185]Berezovsky v Michaels
· Berezovsky v Michaels is an English libel decision in which the House of Lords allowed Boris Berezovsky and Nikolai Glushkov to sue Forbes (via editor James Michaels) for libel in UK courts, despite the allegedly libelous material relating to their activities in Russia.
· Far more issues of the magazine were purchased in Canada compared to UK, but they brought the suit in UK
· HL found England to be the appropriate forum – dissent called this forum shopping 

Constitutional Issues
Castillo (p. 552)
· Could a province pass a statute that says court claims within this province must be civilly actionable within this province? Not if the Tolofson rule was constitutional – statute would breach constitution  
· If a court applies their law to a tort that happened in another province – isn’t that extraterritoriality? Seems wrong – aren’t we then reaching out of the province to apply its law without giving respect to the laws of the province where the tort occurred?  
· Tolofson is a choice of law rule – if we made in constitutionally mandated, we would be saying other provinces couldn’t have other choice of law rules 
· Look at dissent in Castillo v. Castillo – Bastarache says you can’t recharacterize limitation periods as procedural when SCC has said they are substantive- doesn’t work constitutionally – wouldn’t this apply to tort claims?  	

[bookmark: _Toc216032186]Exclusion of Foreign Law

[bookmark: _Toc216032187]Public Policy
· States have the discretion to invoke public policy to exclude or qualify the usual operation of their public law rules
· The Public Policy exception will only be applied AFTER a court has determined that foreign law will apply!  
· If the public policy exception is implemented, the foreign law will usually be rejected (in whole or in part to the extent that it violates the forum’s public policy) and the forum’s law will generally be adopted.  
· This idea seems to go against the idea of comity! The forum can, in theory, just use the public policy exception as an ‘escape hatch’ to avoid using foreign law and achieve the ‘moral outcome’ that they want … this doesn’t exactly align with the idea of ‘comity’ as the forum can claim that its laws are more ‘morally just’ than another country’s.  

[bookmark: _Toc216032188]Exclusion of Foreign Law on the Basis of Public Policy Test 
· Public policy exclusion has to be based on either essential morality or fundamental values of the forum (Boardwalk Regency) 
· Pg 676 – Oppenheimer case of Nazis confiscating property of Jews – clearly violates are essential morality and fundamental values – we will not put up with a law so egregious  

[bookmark: _Toc216032189]Cases
Moore (p. 94); Boardwalk Regency (p. 55); Loucks (p. 76); Ivey (p. 52); Society of Lloyd’s (p. 60); Oppenheimer (p. 76); Kuwait Airways Corporation (p. 75)
· Moore – Penal exception – allows courts to avoid engaging in difficult value judgements of other country’s criminal policies
· Boardwalk Regency Corp v Maalouf – where the foreign law is applicable, Canadian courts will generally apply that law even though the result may be contrary to domestic law
· The Ontario Court of Appeal (Arbour, J.A., dissenting) allowed the appeal. The court held that enforcing the foreign gambling debt judgment was not contrary to public policy. ON is big on gambling, government runs it 
· Dissent says you can’t equate the morality of gambling through the government with private gambling (still a crime under Canadian law)  
· Loucks (1918 NYCA)
· Created the Public Policy Exception Test: The courts are not free to refuse to enforce a foreign right at the pleasure of the judges, to suit the individual notion of expediency or fairness. The court will exclude the foreign decree only when it would violate some fundamental principle of justice, some prevalent conception of good morals, some deep-rooted tradition of the common law.  
· The court will exclude the foreign decree only when it would violate:  
· Some fundamental principle of justice  
· some prevalent conception of good morals  
· some deep-rooted tradition of the common law.  
· Critics argue that ‘principles of justice’ and ‘good morals’ are difficult to define

· USA v Ivey (1995) 
· Tried to use penal exception – no; tried to use tax/revenue rule – no way

	USA v Ivey (1995) 

	Facts
	· The defendant Ivey, Ontario resident, had a controlling interest in a Michigan corporation (LDI) specializing in waste disposal. 
· He was served ex juris and was subsequently subject to a default and summary judgment by the US court for reimbursing the costs incurred in a clean-up of waste in Michigan, undertaken by the US Environment Protection Agency (EPA) for which LDI was found responsible. 
· CERCLA, the legislation under which he was found civilly responsible for the costs incurred, is a stringent law without an equivalent in Ontario – the defenses this statute permits are limited to acts of god; acts of war; or acts/omissions by third parties in certain narrowly defined circumstances. Ivey claims he is not responsible for the environmental waste damage as he was insufficiently in control of the activities of LDI.
· Ivey defended himself against enforcement of the US judgment on 4 grounds:
· US District court lacked personal jurisdiction over him
· Judgment based on penal, revenue, or other public law of a foreign state
· Rules of natural justice were violated in the procedure of the case
· Enforcing the judgment would be contrary to ON public policy

	Issue
	Is a US judgment regarding Ontario residents enforceable in Ontario?

	Held
	Yes. All four of Ivey’s defenses fail.

	Ratio
	

	Reasoning
	1. US District court has jurisdiction because the commercial activity and the locus of the law and the cause of action that draws on it, are both in Michigan thus there is sufficient real and substantial connection. According to the Morguard precedent, this grants personal jurisdiction over the defendant. Defense denied.
2. Because the amounts sought from Ivey correspond directly to those spent on the clean-up, they are a reimbursement obligation not a punishment. It is not a revenue law because reimbursement is not a tax. As for public ‘other law’ (a notion sparsely dealt with in Canadian case-law), the defense is rejected because a) the doctrine is shaky and jurisprudence is very factually distinguishable, and b) issues surrounding environmental law are complex and this is not the time to be making a potentially risky precedent by interpreting and expanding this novel ‘public law’ defense. Besides, all law has a public element. Defense denied.
3. If the judge was in error; it is up to an appeal to a US court to rectify this. This will not be a retrial because of res judicata. Error of law of a foreign court is not a ground for refusing enforcement. As for the procedural protections wanting from the CERCLA statute, inter alia, its preclusion of judicial review prior to implementation – this is rectified by its allowance of the raising of judicial review arguments by way of defence in the cost recovery action. Defense denied.
4. Does comparing CERCLA to its Ontario counterpart, OEPA, evince the severity of its liability regime beyond what is acceptable for Canadians? It did not. Public policy defense is construed narrowly and seldom used thus there is a dearth of precedent to draw on. At worst, following Maalouf, “where foreign law is applicable, Canadian courts will generally apply that law even if the result may be contrary to domestic law”. As for the statute comparison, the similarities are more striking than the differences and this actually works to weaken Ivey’s position. “While measures chosen by our legislature do not correspond precisely with those chose by the US Congress, they are sufficiently similar in nature to defeat any possible application of a public policy defence.



· Society of Lloyd’s (2001 ONCA) 
· Ont CA: What is “public policy”? 
· It is reflected in the total body of constitutional, statutory and case law of the forum; reflects the local sense of justice and public welfare.  
· Wouldn’t give effect to UK ruling because it is in contravention of ON securities act disclosure provision 
· But then enforces the judgement anyway 
· The issue here is whether to enforce judgments when the party seeking enforcement acknowledged breaching the Ontario Securities Act prospectus requirement.  
· Is it morally repugnant? Should the concept of public policy be broadened to encompass a breach of this nature?
· Conclusion: The result reached in the English courts is a sensible one. In that context, our public policy of enforcing the rules of comity where justice, necessity and convenience all favour enforcement, outweighs the concerns we might otherwise have where there has been a breach of the prospectus requirement of the Securities Act.
· Oppenheimer – a violation of human rights law will usually be subject to the public policy exception
· Kuwait Airways (2002 HL) 
· Confirmed that the Public Policy Exception may be invoked when there has been a gross violation of human rights
· Noted that a gross violation of international law (like the Iraqi invasion of Kuwait) could give rise to the use of the Public Policy Exception
· Prof says - Test for mandatory rules is totally different than test for public policy exclusion 
· Public Policy Exception is much narrower 
· Mandatory rules exclusion seems to be similar concept, but they are triggered in very different ways 
· Mandatory test is easier because of the amount of party autonomy we give to parties in private international law – parties interest outweighs the forums interest – but mandatory rules is in place to cut that back (counterweight)  
· Public Policy Exclusion does not tend to have much to do with jurisdiction questions, except for one exception
· Different countries take different positions in law on the extent to which bulk carriers can limit their liability in a carriage by sea contract 
· Two cases: the Hollandia, Agro Co

[bookmark: _Toc216032190]Relation to Issues of Jurisdiction
The Hollandia (p. 668); Agro Co (p. 667); Douez (p. 327)
· The Hollandia
· English company ships a machine on a Dutch ship; contract says Dutch law applies 
· Machine is damaged in transit – company sues in England – Dutch company seeks stay based on choice of law clause in contract 
· English company says if we let this go forward in NL, they will basically get nothing – Dutch law has very low limit on what they can get out of the carrier, whereas UK doesn’t have that limit 
· English court sides with plaintiff – doesn't give effect to the jurisdiction clause – cuts the process off at the beginning to avoid giving effect to Dutch rules – seems very aggressive 
· And also do we think this actually rises to fundamental values?? Not really
· Agro Co
· Follows Hollandia – if this proceeds in Japanese court, the carrier is able to dodge all liability – says this is contrary to Canadian law 
· Cuts the process off before the Japanese court has the chance to decide which law to apply – Canadian or Japanese
· Douez
· California/BC Facebook case  
· Does not adopt the Hollandia/Agrico approach 
· They don’t just invalidate the exclusive jurisdiction clause as a matter of public policy 
· They do the full strong clause analysis – not the aggressive Hollandia approach

[bookmark: _Toc216032191]Penal Law
· Criminal law – very strictly territorial, no choice of law rule for crime really  
· This is why we have extradition  
· Exception is war crimes – where they can be prosecuted anywhere (but not relevant for this class at all) - exception of international sex tourism, Canadians are prosecuted when they come back – choosing to have certain Canadian criminal laws apply beyond our borders

Huntington v Attrill (p. 98); USA v Ivey (p. 100); Ortiz (p. 115); Laane v Estonian State Cargo (p. 117)
· Huntington v Attrill – useful for definition of penal law 
· Penal law: 
· Claim brought by the state 
· Seeking to punish based on violation of statute  
· Not seeking damages/ compensation in the traditional sense – penal/ punish 
· These are not met in Huntington – claim brought by private creditor, recovery would go to them, not the state – so not a matter of penal law 
· Penal Exception to Territorial Approach to Choice of Law is defined NARROWLY!  
· Statutes that result in the payment of monies from one party to another shall not inherently be considered ‘penal’ in nature UNLESS those monies are “recoverable at the instance of the state, or of an official duly authorized to prosecute on [the state’s] behalf, or a member of the public in the character of a common informer.”
· USA v Ivey
· Governmental claim (US gov) seeking penalty (fine) for Ivey having polluted the site 
· Court says no, not penal law – yes it’s a state claim BUT it was a claim for reimbursement  
· Characterization – whether American rule that allows for this recovery is penal law – do we look at this through the lens of American law or Canadian – court here says use law of the forum – Canada's conception of penal law to decide if this is penal law 
· However, the court did note that under American law this also wouldn't be penal (lucky)
· New Zealand v Ortiz
· NZ asserting their interest as a state, seeking to protect cultural artifact abroad
· Issues 
· (1) whether, on the facts alleged, the claimant had acquired title as a matter of New Zealand law and, 
· (2) if so, whether the foreign legal provisions could be enforced in this jurisdiction 
· Holding - dismissing the appeal 
· (1) on the true construction of the New Zealand statutes, the claimant had not acquired title; that only occurred if an article was seized, and not automatically upon unauthorized export; 
· (2) no conclusion should be expressed by the House. 
· Laane v Estonian State Cargo – confiscation of property for a public purpose 
· Expropriation at less than market is considered penal

[bookmark: _Toc216032192]Revenue Law
· Tax rule: DO NOT USE FOREIGN TAX LAW - States cannot directly or indirectly enforce their tax claims in another country – Harden

Harden (p. 102); Stringam (p. 103); Moore (p. 106); Re Sefel Geophysical (p. 109); Re Matol Botanical (p. 110); Canada v RJR Tobacco (p. 113)

	USA v Harden (1963 SCC)

	Facts
	· Harden lived in California and failed to pay her income tax from 1945-1946. Judgement was eventually entered in 1961, however, by that time, Harden had moved to British Columbia. 
· The US Government sought to sue Harden in BC for the income tax that she owed ($639 500); however, the SCC upheld the rule that “foreign states cannot directly or indirectly enforce their tax claims here.” (102)  

	Issue
	Can the USA sue Harden in Canada for her unpaid income tax? This is a recognition and enforcement question; it is not choice of law.  

	Held
	Held in favour of Harden. She cannot be sued in BC for her unpaid US income tax.  

	Ratio
	States cannot directly or indirectly enforce their tax claims in another country.  

	Reasoning
	· SCC cited Government of India, Ministry of Finance v Taylor (1955): “the special principle that foreign states cannot directly or indirectly enforce their tax claims here.” (102) 
· 16 years later, when Canada wanted to enforce a judgement for logging taxes in BC against four residents of the US, the USA told BC to pound salt and cited negative reciprocity along with the Harden decision.  
· DO NOT USE FOREIGN TAX LAW



· Moore v Mitchell pg. 106 – don’t want to have to draw comparisons between our tax system and another’s – this hard rule means we don't have to  
· Re Sefel Geophysical  
· Trustee of a bankrupt company applied for advice and directions in relation to the appropriate distribution among creditors of the proceeds of the sale – creditors’ claims included revenue claims from US and UK – are these barred by tax exclusion?
· The court held that on the basis of comity the United States and United Kingdom creditors had provable claims in bankruptcy but could not on the basis of comity be given preferred status where such status was precluded by the Bankruptcy Act. The court held, however, that the United States creditors had preferred status similar to Canadian creditors respecting the funds attributable to the United States assets on the basis of the principles of unjust enrichment and constructive trust. With respect to the balance of the funds, no preferred status was to be accorded to United States and United Kingdom creditors. 
· Re Matol Botanical  
· Debtor company applied for a declaration that the respondent’s claim for interest and penalties under a California law were covered by a Plan of Arrangement ratified by the Quebec SCJ – respondents contested that the courts had no jurisdiction because it was under a California law – court dismissed the respondents’ objection – concluded the taxation exception was inapplicable in the context of coordinated cross-border insolvency proceedings 
· Canada v RJR Tobacco  
· Explained concisely on pg. 113 in case book 
· Argument that the way US is handling pricing of cigarettes is leading to black market trading in Canada – Canadian federal gov as a result has had to lower taxes on legit cigarettes so less people would buy them on the black market 
· Canada lost obviously – but spent 18 mill on it 
· Note: can have bilateral tax conventions – states agree to enforce each other’s tax judgements (we have with US) - steps around common law 
· Pg 114/115 - interprovincially, taxes are enforced – always – the revenue exclusion does not operate between provinces (unlike the penal exception, which does)  

[bookmark: _Toc216032193]Other Public Law
Heinemann Publishers (p. 116); USA v Ivey (p. 115); Ortiz (p. 115); Iran v The Barakat Galleries Limited, [2009] QB 22 (CA)
· Ivey – keep the exception narrow 
· Ortiz – Denning (in dissent) disagreed and said this was not a penal issue – NZ gov bringing claim fits other public law exception 

	UK v Heinemann Publishers (Spy Catcher Litigation) 

	Facts
	· A former member of MI5 (left MI5 10yrs prior) wrote a memoir that allegedly disclosed official secrets (breaching Official Secrets Act). The publisher (Heinemann) was blocked from publishing the book in the UK as it disclosed national security information of the most sensitive kind (for UK’s ‘national security interest’)hr. UK A-G sought an injunction in NSWSC to restrain publication in NSW. UK government sought to argue that there was a duty of confidence owed by the author to the UK government, analogous to the duty of confidence owed by an employee to a former employer (equitable duty of confidence).   

	Held
	The application for an injunction was to be refused, as these proceedings were to enforce a government interest of the UK, specifically the confidentiality of its information. Governmental interests for the purpose of this exclusionary doctrine falls within narrow limits. This claim violated the rule of international law where one sovereign state does not seek to assert its sovereign authority in another state.  

	Ratio
	Australian courts will not entertain a claim that is sought to vindicate the governmental interests of a foreign State, and it is a rule of international law that such a claim is not enforceable. This rule applies to “claims enforcing the interests of a foreign sovereign which arise from the exercise of certain powers peculiar to government.” The principle of law renders unenforceable “actions to enforce the governmental interests of a foreign State.” 



	Iran v The Barakat Galleries Limited, [2009] QB 22 (CA) 

	Facts
	The Government of the Islamic Republic of Iran ("Iran") brought an action to recover articles which it considers form part of its national heritage. Iran seeks an order for the delivery up of a number of carved jars, bowls and cups made out of chlorite ("the antiquities"). Barakat admits being in possession of the antiquities but disputes the entitlement of Iran to their return. Barakat further denies Iran's claim that it is or was at any material time entitled to immediate possession of them. Barakat maintains that, even if Iran did become the owners of the antiquities under Iranian law, the claim must still fail on grounds of non-justiciability

	Issue
	(1) Whether Iran obtained legal ownership of the antiquities under Iranian law.
(2) Whether the laws relied on by Iran qualify as "other public laws". 

	Held
	The court held that Iran did not establish legal ownership of the antiquities under Iranian law. The court also held that the laws relied on by Iran qualify as "penal" laws and do not qualify as "other public laws". Therefore, the claim by Iran must fail. 

	Ratio
	The court's decision highlights the importance of establishing legal ownership of property and the limitations of foreign states or governments in enforcing their proprietary rights in English courts. The court's decision also underscores the need for international conventions to address cross-border disputes involving natural heritage items.

	Reasoning
	The court determined that the applicable foreign law is a question of fact for the court to decide. The court adopted the approach set out in City of Gotha v Sotheby's and another (QBD, 9 September 1998). The court found that the evidence relied on by Iran falls short of establishing its legal ownership of the antiquities. The court also found that the Iranian legislation is properly characterized as “penal.” Therefore, the laws relied on by Iran do not qualify as “other public laws.”



[bookmark: _Toc216032194]Blocking Statutes
· Started with US asbestos claims – Canada was leading producer of asbestos; companies being sued in Texas – various provinces passed statutes precluding companies housed in their province from transporting asbestos documents outside of the province – clearly was to stop the records from being compellable in American proceedings

Business Records Protection Act, RSO 1990, c B.19, s 1; Hunt (p. 37); Ed Miller Sales (p. 97); Frischke v Royal Bank of Canada (1978), 80 DLR (3d) 393 (Ont CA)

[bookmark: _Toc216032195]Business Records Protection Act, RSO 1990, c B.19, s 1 
· No person shall, under or under the authority of or in a manner that would be consistent with compliance with any requirement, order, direction or summons of any legislative, administrative or judicial authority in any jurisdiction outside Ontario, take or cause to be taken, send or cause to be sent or remove or cause to be removed from a point in Ontario to a point outside Ontario, any account, balance sheet, profit and loss statement or inventory or any resume or digest thereof or any other record, statement, report, or material in any way relating to any business carried on in Ontario, unless such taking, sending or removal,	  
· (a) is consistent with and forms part of a regular practice of furnishing to a head office or parent company or organization outside Ontario material relating to a branch or subsidiary company or organization carrying on business in Ontario;  
· (b) is done by or on behalf of a company or person as defined in the Securities Act, carrying on business in Ontario and as to a jurisdiction outside Ontario in which the securities of the company or person have been qualified for sale with the consent of the company or person; 
· (c) is done by or on behalf of a company or person as defined in the Securities Act, carrying on business in Ontario as a dealer or salesperson as defined in the Securities Act, and as to a jurisdiction outside Ontario in which the company or person has been registered or is otherwise qualified to carry on business as a dealer or salesperson, as the case may be; or 
· (d) is provided for by or under any law of Ontario or of the Parliament of Canada.  R.S.O. 1990, c. B.19, s. 1. 

[bookmark: _Toc216032196]Hunt v T&N
· Tried to use the asbestos rule – SCC says blocking statutes is no good for interprovincial commerce/ relations – says this rule can’t work interprovincially – rules are constitutionally inapplicably between provinces, only apply internationally 
· Constitutionalized the obligation to give “full faith and credit” to judgments from other provinces; consistent with order and fairness (Morguard). Also, comity, may require R&E of other judgments (outside Canada) where there was a R&SC. 
· The SCC takes judicial notice of all laws within Canada as it acts for the entire country. Canadian laws (regardless of their province of origin) need not be proven at the SCC. 

[bookmark: _Toc216032197]Caterpillar Tractor Co v Ed Miller Sales  
· What happens if we are suing a Spanish (for example) D here, and they use a Spanish blocking statutes – if we want our blocking statute to be honored shouldn’t we honor theirs – answer is no, we do not honor them 
· The Caterpillar group of companies sold heavy equipment and parts through a net­work of independent dealers assigned spe­cif­ic territories. Angus was an authorized dealer for Alberta. Miller was a "grey marketeer" obtaining Caterpillar machines and parts from a U.S. dealer and selling in Angus' territory. This scenario, profitable for Caterpillar, was tolerated notwithstanding the illusion of dealer territorial exclusivity. Miller expanded into the large-scale parts resale market, sourcing its parts from U.S. dealers. In 1982, Caterpillar imposed a parts policy that prevented dealers from selling to Miller. Miller sued the Caterpillar companies and Angus for damages for unlawfully interfering with its business by limiting or foreclosing its ability to acquire parts and equipment. Miller claimed the defendants conspired to unduly lessen competition contrary to s. 32 of the Combines Investiga­tion Act (now s. 45 of the Competition Act) and claimed damages under the Act. Miller also claimed the defendants committed the torts of conspiracy, interference with con­tractual relations, intimidation and unlawful interference with Miller's business or eco­nomic interests. 
· The Alberta Court of Queen's Bench, in a decision reported 151 A.R. 1, dismissed the action against Angus and allowed the action in part against the Caterpillar companies. The court found the Caterpillar companies liable in damages for interference with contractual relations and unlawful interfer­ence with Miller's business or economic interests. The court dismissed the conspiracy claim and found it unnecessary to deal with the intimidation claim. The court assessed $5,000,000 total damages. 
· What about for nonparties (ie witnesses) - we won’t force them to disclose, whereas we do for Defendants – we let witnesses ‘not comply’ with disclosure obligations – see Frischke 

[bookmark: _Toc216032198]Frischke v Royal Bank of Canada (1978), 80 DLR (3d) 393 (Ont CA) 
· Plaintiff alleged that certain funds had been misappropriated by the principal defendants. In an effort to trace the flow of those funds, the plaintiff applied to have the defendant bank added as a party for the purpose of obtaining and enforcing injunctive relief compelling the bank to disclose information with respect to a payment from the bank’s branch in Panama. Bank personnel in Toronto tried to comply with this order by making inquiries of the Panamanian branch. However, the Panamanian branch explained that it could not provide the information requested, as doing so would constitute a breach of civil and criminal bank secrecy laws in Panama. The Ontario Court of Appeal found that in light of this evidence concerning the law of Panama, a disclosure order should not have been made.  
· The court wrote: 
· An Ontario Court would not order a person here to break our laws; we should not make an order that would require someone to compel another person in that person’s jurisdiction to break the laws of that State. We respect those laws. The principle is well recognized. 
· Exercise of the principle of respect for the laws of an offshore jurisdiction. In Frischke, evidence was sought at trial in an Ontario proceeding from the Panama City branch of RBC. No claim was being made against the bank, but investment funds that the plaintiff sought to trace had passed through its accounts. The trial judge ordered RBC to produce documents regarding the funds, but the branch manager refused because to do so would place him and the branch in breach of Panamanian civil and criminal laws, which precluded disclosure of the information. 
· Noting RBC’s limited involvement in the proceeding and that it had attempted to comply with the trial judge’s order, the Court of Appeal for Ontario declined to order that the branch provide information that would breach Panama law. The Court of Appeal queried whether production should have instead been sought through the Panamanian courts

[bookmark: _Toc216032199]Recognition and Enforcement of Judgments

Need a way to make judgements portable – i.e. recognized and enforceable in other jurisdictions 
· First step is recognition – accepting the validity of the foreign decision on its merits – take it to have resolved the dispute between the parties 
· Enforcement is then lending the help of our local machinery for judgement enforcement – civil procedure stuff of garnishing wages, sending sheriff to seize assets, etc. 
· A judgement needs to be recognized to be enforced, though not all judgements need to be enforced (if D submits/ pays) then don’t have to worry about enforcement once it’s been recognized
· D may want foreign judgement recognized if they were successful elsewhere – ex if judgement was in D’s favour in Germany, this would work as a defence if P tried to sue again in Ontario (res judicata defence – already sued and lost) 

Could start all over and sue again in new jurisdiction instead of trying to get judgement enforced (no good – waste of time and resources, what if you lose this time?)  
· Doctrine of merger (doesn’t apply internationally) - prohibits the reassertion of already decided claims. Res judicata, by contrast, prohibits contradiction. The doctrine of merger provides that a plaintiff who has been granted final judgment in an action is precluded from seeking a second judgment against the same party under the same cause of action; thus, it prohibits a second action for the relief already granted. 

So alternative is to sue on the judgement (obviously) - English justified this by saying it was a debt claim

[bookmark: _Toc216032200]Traditional Common Law Approach
Chevron (p. 387)
· Claim on foreign judgement only needs to rely on service – don’t need a PCF, don’t need a real and substantial connection 
· Basically, carves out a big exception to Morguard for cases of judgement enforcement 
· Which foreign judgements are we going to give effect to? 3-part test  
· (1) Judgement has to be final and conclusive 
· (2) Court that granted it has to have jurisdiction in the international sense (international competence to make the judgement) – comes from a court of competent jurisdiction
· (3) If we’re going to enforce it, it has to be for a fixed sum of money that is not a tax or penalty – adequately precise 

[bookmark: _Toc216032201]Final and Conclusive
Nouvion v Freeman (1889), 15 App Cas 1 (HL); Pro Swing (p. 401); Four Embarcadero (p. 410)
· Judgement has to be final and conclusive – Nouvion v Freeman (1889), 15 App Cas 1 (HL)
· Meaning of final and conclusive for R&E of foreign judgments 
· Must be res judicata. Neither party should be able to go back to court and have the pecuniary amount adjusted. It’s okay if they’re allowed to appeal.
· Rarely an issue in a case 
· The biggest category of pecuniary judgments that are not considered final and conclusive are maintenance and support orders. Doesn’t mean these can’t be enforced in another country, but statutory rules are designed to deal with this issue. 
· Even if the P is appealing the actions, D should still commence R&E action – take certain protective prejudgment measures. Can try to get a Mareva injunction or garnishee order. 
· “In Pro Swing Inc v Elta Golf Inc … the Supreme Court of Canada made another important change to the traditional common law rules by approving, at least in principle, the recognition and enforcement of non-pecuniary orders issued by foreign courts.” (386) says the exact same thing as Nouvion basically 
· What about if there’s an appeal or could be an appeal? Does not mean the judgement fails the test – No, it’s still final and conclusive (Four Embarcadero Center Venture v Mr Greenjeans Corp 1988)
· However, is very easy to get a stay of the enforcement if the appeal has been launched and is ongoing


[bookmark: _Toc216032202]International Jurisdiction: Presence, Submission or Substantial Connection
Schibsby (p. 412); HMB Holdings Ltd (p. 412); Chevron (p. 415); Adams v Cape Industries (p. 414); Clinton (p. 416); Van Damme (p. 417); Wolfe (p. 418); Mid-Ohio Imported Car (p. 419); Re Sagewood Holdings (p. 420); Barer (p. 422); Batavia Times Publishing v Davis (1977), 82 DLR (3d) 247 (Ont HCJ)
· Foreign Court has to have jurisdiction in the international sense (international competence to make the judgement) 
· Morguard is modern test
· Until 1990 basis on presence or submission ONLY – Morguard added 3rd acceptable way – on real and substantial connection
· Test is NOT accessing:
· Whether they took jurisdiction using OUR test; OR
· Whether they properly took jurisdiction under their OWN rules
· DONT ask any questions involving reciprocity (i.e. we will accept their jurisdiction if they would accept ours on the same jurisdictional basis) 
· DONT say if it was reversed we would have made the same decision so therefore were accepting their judgement – no comparative analysis

[bookmark: _Toc216032203]International Jurisdiction via Presence
· Corporations need to be carrying on business to be ‘present’ in the foreign jurisdiction. But uses our law to decide that, not the foreign law 
· HMB Holdings Ltd (p. 412); Chevron (p. 415)

	Adams v Cape Industries (p. 414) (UK Case) – Subsidiaries

	Facts
	· Plaintiffs (US asbestos victims) vs. Cape Industries plc (UK parent company)
· Cape, a UK firm, mined asbestos in South Africa; its US marketing was handled by subsidiary CPC.
· Cape decides not to attorn, does no business in USA so doesn’t want to go – default judgement is rendered against them, but has no assets in USA so doesn’t matter 
· Adams brings the judgement to UK to have it enforced – Cape resists 
· Corporate presence does not have to be permanent, doesn't require brick and mortar presence, Adams argues Cape industries has subsidiaries that do business in the USA, so it is present thru the subsidiaries (single economic unit argument); Adams also raises agency argument – subsidiaries are agents for Cape 

	Issue
	When is a foreign company "present" in a foreign country for jurisdictional purposes? When will English courts recognize a foreign judgment against a UK company?

	Held
	The US judgments couldn't be enforced in England against Cape. 
· COA says no single economic unit argument – we allow companies to divide themselves up and this form matters – to allow them to go after the subsidiaries would dismantle this whole idea (exception for veil piercing)
· COA says agency argument only works if the subsidiaries are carrying out Cape’s business, not their own, independent business – so doesn’t work here 



[bookmark: _Toc216032204]International Jurisdiction: Submission to Jurisdiction via Appearance
· Clinton pg. 416, Van Damme pg. 417 
· Appearing in the foreign court, or doing anything that constitutes objecting on the merits = submitting to foreign jurisdiction 
· Not about subjective attention (i.e. if you meant to attorn) 
· Exception for defendants to oppose some pre-trial proceedings for seizing of assets (sometimes) - see Clinton, very technical response 
· Common law – challenge that’s limited to jurisdiction does not count as attornment – if they lose this argument they can still walk away 
· 17.06(4) Ontario Civ Pro Rule – challenging jurisdiction or seeking a stay does not constitute attorning in Ontario 
· Could use this to argue you didn’t attorn if someone tried to have a foreign judgment enforced against you in ON and you had sought a stay in that foreign court – rule isn’t clear but common law points to this working - Wolfe pg. 418
· ** but can’t stray to arguing the merits of the case within the jurisdictional argument (Mid-Ohio Imported Car pg. 419) 
· Very hard to avoid arguing the merits – some legal systems force you to package merit arguments with jurisdiction arguments as a pre-condition to raising jurisdictional challenge – messy
· Sagewood Holdings (p. 420) - BC court has procedural rules that allow Ds faced with this problem to have been deemed not to have submitted if you were forced to do so in a foreign jurisdiction 
· Barer (p. 422) - D sued in Utah, argued jurisdiction and merit based arguments – SCC says this means he’s submitted – majority says it’s up to our law, not Utah law, to determine whether you’ve submitted to Utah – D had tried to argue that procedural rules in Utah had made him do this (had to package them together) - SCC says that’s not true, D misunderstood Utah’s procedural rules
· Doesn’t answer what would happen if you actually DID have to package them together – court takes note of the issue but says it’s irrelevant in Barer 
· Dissent (Cote only) in Barer is much more open to idea that if you were actually forced to do this with the foreign jurisdiction it would matter – should be subjective test – what did D intend to do 

[bookmark: _Toc216032205]International Jurisdiction: Submission to Jurisdiction via Contract
· Exclusive Jurisdiction Clauses (p. 423)
· If the foreign court was designated by the parties in a forum selection clause, would a default judgment by that foreign court be enforceable? Would it depend on whether the clause was exclusive or merely an attornment clause? 
· This question has not yet been addressed by a Canadian common law court. In Quebec, art 3168(5) of the Civil Code of Québec provides that a foreign court's jurisdiction is recognized when it was designated by the parties. The provision does not specify whether the clause must be exclusive and there are no judgments considering its application.
· ﻿﻿﻿Alternatively, if the foreign court was not the court that was designated by the parties in an otherwise valid exclusive foreign selection clause, should the recognizing court consider this in assessing the jurisdictional condition? If so, should it refer to the “strong cause” exception discussed in Chapter 7?
· The issue has not yet been conclusively answered by a Canadian common law court.
· Recently an Ontario court held that an exclusive clause designating a court other than the foreign court was not relevant to the assessment of the foreign court's jurisdiction for enforcement purposes: Select Comfort Corporation v Maher Sign Products Inc, 2019 ONSC 2478, aff'd 2020 ONCA 95. On appeal, the Court of Appeal declined to address the issue, dismissing the appeal on the basis that the clause was merely an attornment clause and not an exclusive forum selection clause.

[bookmark: _Toc216032206]International Jurisdiction via Real and Substantial Connection
· The Real and Substantial Connection (RSC) test does not replace presence or submission — it is an additional basis for jurisdiction.
· Authorities: Morguard, Club Resorts.
· Three bases for a foreign court to properly take jurisdiction:
· Presence
· Submission
· Real and Substantial Connection
· Federalism Rationale
· Morguard grounded in implied constitutional federalism: provinces must give each other’s judgments full faith and credit.
· As long as the originating province had proper jurisdiction (presence, submission, RSC), other provinces must recognize and enforce the judgment.
· International Extension of Morguard
· Morguard’s federalism logic formally applies only interprovincially, but its economic/comity rationales support international extension.
· Pg. 423: Within months, appellate courts applied Morguard internationally.
· Key Case: Moses (BCCA) — establishes settled understanding that Morguard applies internationally.
· Beals v Saldanha (ON; SCC)
· Plaintiffs’ lawyer wrongly assumed presence/submission still governed (didn’t realize Morguard changed the law).
· Started as an $8k property dispute, but ballooned to ~$1 million with costs/interest by enforcement time.
· Lawyer found negligent; LawPro paid out.
· Takeaway: Morguard created real risk in ignoring foreign claims — easier for judgments to be enforced in Canada.
· Strategic Implications for Litigants
· Morguard makes it harder to ignore foreign proceedings:
· Risk that Ontario will find a real and substantial connection and enforce a default judgment.
· Practical recommendation: Defend abroad rather than risk an enforceable default judgment.
· Canada is among the most liberal countries in enforcing foreign judgments.
· USA similar; Many other countries do not reciprocate.
· Post–Club Resorts Question: PCFs vs. RSC
· Club Resorts (para 24) says:
· For assumed jurisdiction, courts must ground jurisdiction in a PCF, not merely an ad-hoc real and substantial connection.
· Raises questions for recognition and enforcement:
1. Do foreign courts also need a PCF?
2. Did Club Resorts change the recognition/enforcement test? Or only assumed jurisdiction?
· Lower courts have said both positions, but typically reach the same result:
· Most find that RSC still governs whether the foreign court properly took jurisdiction for enforcement purposes.
· PCFs primarily reorganize the Canadian assumed jurisdiction framework — not necessarily the international recognition test.

[bookmark: _Toc216032207]Fixed Sum of Money, Not a Penalty or Tax
Pro Swing (p. 401); Barrick Gold v Lopehandia (2004), 71 OR (3d) 416 (CA); Van Damme (p. 416)
If we’re going to enforce it, it has to be for a fixed sum of money that is not a tax or penalty  
· Must be a fixed sum of money  
· Not enforcing foreign penal or revenue law  
· What about punitive damage awards? Yes – as long as they are not to the state in the penal sense 
· Pro Swing (p. 401) 
· Seeking to enforce a consent injunction order and a contempt order 
· Court is unanimous that the time has come to recognize and enforce foreign, non-money judgements  
· But then split – majority ends up not giving effect to either order – says scope of the injunction order is unclear – court does not want to get involved in supervising it, too messy
· Don’t offer a generalized test  
· Barrick Gold v Lopehandia (2004) 
· Sought injunction to stop D from defaming P 
· Asked ON court to make the order, but the key focus was BC – ONCA ended up making the order with the view that BC would enforce the Ontario order 
· Under Pro Swing it should be enforced 
· Van Damme (p. 416) 
· Court enforces order for specific performance 
· Claim over a painting – D ordered to transfer painting to the P (non-monetary order) 
· Court says this is enforceable under Pro-Swing 
· Adams v Cape 
· Will only be enforced if they attorn or if they carry on business there  
· If P has to chase D’s assets to get paid – judgement may not be portable – may have to sue where the assets are to ensure its enforced – local relief does not look good

[bookmark: _Toc216032208]Defences at Common Law
Godard v Gray (1870), LR 6 QB 139; Beals (p. 427)
· Defences D can use if the P satisfies the 3-part test
1. Fraud,
2. Public policy
3. Breach of natural justice

· Can argue foreign court lacked jurisdiction under its own jurisdictional rules (not a defence – should be raised in the foreign court – doesn’t apply at the recognition and enforcement phase) - don’t reopen the merits argument – that’s what an appeal in the foreign court would be for
· When Morguard opened the test for recognition and enforcement, people said there also needed to be an increase in defences – if test is broadened, defences should be broadened – we see this in Beals
· Pg 429 – majority rejects this idea – but does say if the right case comes along they will look at a new defence, but it would be similarly narrow
· BUT dissent (Binnie and Labelle) take separate and totally different approaches – Binnie would expand existing natural justice defence – Labelle would broaden ALL existing defences and add a new defence (if enforcing foreign judgement would ‘shock the conscience’ of Canadians)
· Beals – leading case on scope – defences should remain narrow in scope but if the right case came along, it would be open to the possibility of creating a new defence
· Godard – P cannot recover more than the actual cost of the damage sustained

[bookmark: _Toc216032209]Fraud
Abouloff v Oppenheimer (1882), 10 QBD 295; Beals (p. 427)
If the foreign judgement was found by fraud, we will not enforce it 

· If the court itself has perpetrated a fraud (ex. Judge was bribed) 
· British Approach - Abouloff v Oppenheimer (1882) - any fraud going to the merits of the decision (i.e. falsifying documents, witnesses, etc.) any tainted, fraudulent evidence – can raise this even if you did not raise it in initial trial – English law actually says if you raised it in foreign court and lost you can still raise it *fraud unravels all*
· Canadian Approach – intrinsic fraud (merit based) vs extrinsic (process based) - para 45 of Beals – court allows intrinsic fraud only in cases of fresh evidence
· Canadian rule is para 51 of Beals: fraud on procedure can always been argued, fraud on the merits requires fresh evidence

[bookmark: _Toc216032210]Public Policy
Beals (p. 427); Old North (p. 550)
· Narrow, must relate to our fundamental conscience – human rights 
· Tricky issue in Beals – damage award aspect, what about multiple awards, punitive damages, etc.? Is the foreign judgment contrary to the Canadian concept of justice? Public Policy defence turns on whether the foreign law is contrary to our basic view of morality (Beals)
· Court is split on this – dissent says no need for punitive damages, no proof that punishment was warranted (but shouldn’t the onus be on D to disprove this? Questionable)
· Old North:
· Court in common law Canada have generally refused to apply the public policy exception to limit the recognition in Canada of foreign judgements on the basis that the damages awarded are exorbitant compared to Canadian standards

[bookmark: _Toc216032211]Breach of Natural Justice
USA v Ivey (p. 52); Beals (p. 427)
· Failure of procedure in the foreign jurisdiction that we consider to be a fundamental deviation (akin to public policy defence, very similar)  
· Ivey tried to raise this – D claimed was not given the chance to be heard in USA case – court rejected this – strict liability does not violate natural justice 
· Beals – Binnie in dissent says D got notice but under Florida law they did not have to particularize the amount of their complaint – Binnie says P should’ve had to explicitly notify of these things – but Majority is very concerned by this - says P complied with Florida's procedure, so who are we to impose additional requirements on them 
· Several cases of D sued in Singapore and brought to ON for enforcement – D said don’t enforce these because Singapore courts are unfair – certain kinds of claims are inevitable winners – i.e. banks always win when they sue foreigners – courts are unduly aligned with government interests, judiciary lacks independence – ON court was very reluctant to touch this argument – mostly said D has “failed to provide enough evidence” – court is avoiding the question
· The right to a neutral decision maker is a part of natural justice

[bookmark: _Toc216032212]Prior Inconsistent Judgment of the Forum
· Multiplicity of judgements – if ON court has already ruled on this case and foreign court proceedings contradict the decision, we won’t enforce it 
· Subsequent foreign decisions will not be enforced
· Ex if D is successful in ON, but P is later successful in Spain, ON wont then enforce the Spain judgement
· Two foreign decisions – Argentina and Spain – Which one is enforced in ON first? If it’s the Spanish one, we would have to deny recognition to the Argentinian one even if it was decided first
· The order of recognition matters – that’s the one we’ve committed to

[bookmark: _Toc216032213]Foreign Judgment re: Question of Title to Land in the Form
Duke (p. 730); Chapman Estate (p. 732); Lanfer (p. 736)
· Rule: we won’t give effect to a foreign judgement that purports to pronounce on who owns immovable property (basically the Moçambique Rule)
· The only court who gets to decide who owns immovable property in Ontario is an Ontario court
· Moçambique Rule  we won’t rule on who owns immovable property on foreign land
· i.e. if an Italian court gave judgement on ON land – ON court would not enforce 
· We’re rejecting the idea that the foreign court could have jurisdiction over land here – corollary Mozambique rule basically 
· Duke pg. 730 – has this rule – it’s not wrong for the foreign court to have heard this case (we have Penn v Baltimore rule exception for Moçambique) 
· Whole basis for Penn v Baltimore is that we have the power in personam to make the judgment without it needing to be recognized by a foreign jurisdiction; we can do it ourselves (rendering court has the power on its own to make the decision)
· Maybe another court also has a similar exception – but we won’t help enforce it 
· An exception shouldn’t require us to have to enforce it because then it wouldn’t be an exception

· 2 Exceptions for Duke rule: Chapman Estate (p. 732); Lanfer (p. 736)  
· Chapman Estate– D is the estate. D has a Manitoba judgment (property is in Saskatchewan), doesn’t bring it to Saskatchewan to be recognized because it would violate Duke. P sues in Saskatchewan; D uses Manitoba judgment as a shield – Manitoba has the in-personam ability to enforce it
· The court acknowledges the potential for a stalemate if Saskatchewan and Manitoba courts reach different conclusions on the same issue. While the appellant argues for the right to pursue the action in Saskatchewan, the court considers the potential for abuse of process and the existing Manitoba judgment. The court distinguishes this case from Duke v. Andler, noting the Manitoba court’s continued jurisdiction and the lack of need to enforce the judgment in Saskatchewan.
· The Manitoba courts had the right to litigate the relationship between the deceased and the appellant, even if it touched on matters related to land title. The appellant’s request for a second hearing is deemed an abuse of process, as the Manitoba courts have already permitted enforcement of their judgment.
· Pitel Really doesn’t like this decision – thinks it’s wrong – thinks dissent is right
· Lanfer – prof says its wrong but is binding in BC – it settled before it got to SCC 
· Conflicts with Duke v Andler
· The British Columbia Court of Appeal considered whether the German order was offside the foreign immovable rule and the proper scope of that rule where the foreign judgment that affects land outside its territory is an in-personam judgment akin to an order for specific performance. In other words, the question concerned whether Duke is, or continues to be, binding authority barring the recognition and enforcement of the German judgment in this case because it indirectly affects title to land.
· Both money and non-money judgments can be recognized and enforced where the appropriate criteria are met. In Lanfer, it was therefore appropriate to enforce the German judgment through a vesting order.
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