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Graat (SCC 1982) – shift to principled approach – “law of evidence burdened with large # of cumbersome rules, with exclusions, and exceptions to the exclusions, and exceptions to the exceptions”
Brissard – TJ can sometimes rely on agreement b/w counsel that something’s admissible 
Form of VD determined by TJ based on issues and nature of case (no set procedure) [Evans] 
WITNESSES
Expected to give oath / SA [CEA s16(2)], which has same effect [CEA s13, 14, OEA s16, 17] – don’t need belief in God [Walsh; Fletcher] 
Mental Capacity – children and ppl whose capacity challenged 
14 + (CEA s16; “competence” OEA s18)
(1) 14+ and mental capacity challenged, court shall inquire: 
a. understands nature of oath / SA; and
Leonard – must appreciate:
· solemnity of occasion
· added responsibility to tell truth in court vs ordinary life
· what it means to tell truth in court, consequences (practical and moral) of lying
b. able to communicate the evidence (**absolutely required) 
Marquard – basic capacity to perceive/observe, recollect, and communicate events – low threshold
Farley – includes ability to differentiate b/w fact and fiction – perceived vs imagined vs told vs believe. Communicate = understanding and responding to Qs intelligibly
DAI – test = ability to differentiate b/w true/false everyday state’ts – not abstract understanding of nature of truth/moral concepts/specific event
(2) if yes, shall testify under oath / SA
(3) if not (a), but yes (b), can testify on promise to tell the truth 
(3.1) – shall not ask Qs a/b understanding of nature of promise 
(4) if no (a) + no (b), cannot testify 
(5) Challenging part has burden to est issue  
<14 (CEA s16.1; OEA s18.1) – <14 
(1) presume capacity
(2) shall not take oath / SA
(3) receive if able to understand and respond to Qs
(4) Challenging party has burden to est issue
(5) must conduct inquiry if issue – only ability to understand and respond to Qs, not even to do so credibly/reliably [DAI] 
		Cannot ask a/b truth in abstract / nature of promise [I(D); 16.1(7)]
		But, may be asked in trial – goes to weight, not admission [S(J)] 
(6) must promise to tell the truth – (7) same effect as if under oath 
Competence – case-by-case assessment of permissibility – CAE ss3-4; OEA ss6-7
CEA s4(1) – crim accused only competent for the defence. Spouse competent for both sides [s4(2); Nguyen] 
	OEA s8(1) – presume everyone competent (and compellable) for both sides
If competent, then generally compellable [OEA s8(1)], crim accused not compellable for Crown [Charter s11(c)] 
Failure to Testify
· can draw adverse inference in civ for failure to testify/call material W [Vieczorek] 
· cannot be used as (+) evidence of guilt in crim – RTS and presumption of innocence [Noble] 
· but can reference silence as absence of explanation raising RD – need not to speculate a/b all possible defences not raised on the record – but can’t dismiss alt explanations b/c of it
· Exception: Alibi – can draw adverse inference to credibility of alibi if D doesn’t testify or fails to notify authorities in time to investigate [Vezeau] 
· CEA s4(6) – failure of D to testify shall not be subject of comment by judge/Crown 
· only applies in J+j, but never use as (+) evidence [Binder] 
· can make neutral comments (ex: Crown telling J that something uncontradicted) [Noble], but can’t invite adverse inference, even indirectly [Biladeau] 
· TJ discretionary j instruction that not allowed to draw adverse inference, encouraged when realistic concern j will place weight on silence (ex: cut-throat Ds) [Prokofiew]
· Does not prevent D counsel from commenting on right not to testify [Smith] 
RELEVANCE 
General Rule: Everything that is relevant should be admitted unless excluded on some other ground [Collins; Seaboyer] 
Relevant if, as matter of logic and experience, tends to make a fact directed at a material issue more/less likely [Collins; Watson] – relevance assessed in context of entire case and positions of parties [Watson] 
	Even if tendency to prove is weak / supports >1 inference [Arp; Ansari] 
Indirect: Triggers chain of inferences, based on logic & experience, making >/< probable [Watson] 
Can be too speculative or equivocal to be relevant [Schneider] 
Reasonable disagreement – “inclusionary policy” – deem relevant unless “cogent evidence” of irrelevance [Corbett]  disagreement may decrease perceived PV 
**artistic expressions are of questionable relevance. Evidence of motive always relevant [Lewis] 
Boone – past recklessness in possible risk not relevant to likelihood of acting with known risk 
SK – not relevant if required inferences constitute impermissible reasoning 
PV/PE – may exclude if PE>PV [Seaboyer] 
· weigh evidence, including defects, based on inferences sought – only threshold Q, don’t usurp [Skeete] 
· With crim D evidence, exclude only if PE substantially outweighs PV – extreme [Clarke; Seaboyer] 
PV 
· Extent to which supports the inferences sought
· Credibility and reliability – “reasonably capable of belief” [King]
· Importance of issue spoken to in case overall [Spackman] 
PE – 5 main forms [Clarke], non-exhaustive
1) Arouse ToF’s emotions of prej, hostility, or sympathy
· moral prejudice, stereotypical reasoning, place undue weight 
· undue emphasis/weight – associate ability to adequately test at trial [Skeete] 
2) Side issue that unduly distracts 
3) Undue consumption of time
4) Unfair surprise to opposition – PE considers ability of opposition to respond [Ansari] 
5) Usurps function of ToF (ex: Exp W on W’s credibility) 
· PE is open-ended  trial fairness, practicalities, fairness to parties, distortion of outcome [JJ] 
· Consider: 
· likelihood PE will occur [Watson; Seaboyer; Ansari], including opp response 
· possible countervailing influence of j instruction – permissible uses [Watson] 
· extent to which the PE already present (less concern) – ex: Watson 
· mode of trial – less concern with J alone [Nolan] 
· likelihood/tempting nature of prejudicial reasoning – ex: Watson; Evans 
HEARSAY – presumptively inadmissible [Khelawon] - double hearsay must be ind’ly est [Couture]
	Hearsay not admissible unless otherwise would be through direct testimony [Couture]
Definition: out-of-court statements offered for truth of contents, by non-declarant 
Not hearsay if relevant for purpose other than truth [Khelawon] – even if false [Subramanian], timing [Wildman], legally sig’t regardless of truth [Creaghe] – ex: fact that said 
	ex: mere fact of statement can be relevant to mental state [Subramanian]
*Circumstantial evid of belief x=x hearsay, direct evid of belief may = hearsay 
*Utterance that allows inference of knowledge x=x hearsay – circumstantial evid 
	ex: statement relied on to form RPG for search – not proof of contents [Khelawon] 
Can rely on improbability of coincidence (circumstantial evid) for PV, but only if assertion distinctive/unusual [Evans] – if most natural way to get inference = truth of contents = hearsay
Reason: “hearsay dangers” = absence of oath, can’t observe declarant, no cross for cred/reliability [B(KG)] – rooted in concerns about reliability [Khelawon]  
Accuracy of W recollection = weight (can cross), reliability of declarant = admissibility [Ratten] 
Implied Assertions – can = hearsay if assertions (truth of contents) implicitly asserted [Baldree] 
	Assertive conduct – intended as assertion (ex: nodding/pointing) = hearsay [Badgerow]
Non-assertive conduct – where J asked to infer statement based on ‘declarant’s’ belief as indicated by words/deeds/both  invites principled case-by-case analysis [Badgerow] 
		Not readily found to be hearsay [HB] 
Excited Utterances – circumstances of spontaneity such that risk of concoction can be disregarded [Ratten; Khan] – uncontrolled domination of senses, no reasoned reflection [Clark, citing Wigmore] 
	Look for: startling/dramatic preceding event, causing utterance, close in proximity [Clark] 
Contemporaneity need not be precise – assess in totality of circumstances [Dakin; Clark], but timing is relevant [Khan] 
· No requirement that declarant be unavailable 
Statements of Bodily/Mental Conditions – statements (explicit and conduct) of mental/bodily conditions made contemporaneous to the sensation are admissible to show how they were feeling [Samuel; Youlden] 
	Contemporaneity need not be exact, need not be involuntary exclamation of senses [see Youlden] 
Must appear to be natural [Griffin] and not under circumstances of suspicion [Starr] – must be before litigation contemplated  
· No requirement that declarant unavailable. MC (ON) – necessity based on expediency, no equally satisfactory source. Samuel (BC) – need some legitimate reason for need to rely on statement 
· Not admissible as direct evidence of cause of feeling [Youlden; Czibulka] – may be usable as circumstantial evidence 
· Not admissible to prove the feelings of another [Griffin] 
Statements of Intention (state of mind) – admissible to infer (1) had the intention, (2) subsequently acted
	Smith – exception to demonstrate intention, or state of mind, of declarant at the time
	P(R) – explicit statement of state of mind, fact to be inferred must be relevant, and PV>PE
Is circumstantial evidence (prob’ve) of acting in accordance with the intention if reasonable to infer based on nature of plan, proximity b/w statement and proposed implementation 		Ex: murder V’s intention to leave her husband 
Edit as much as possible to remove PE, but if can’t = j instruction. If PV low, exclude 
	Not admissible to prove past acts/events mentioned in the statement [P(R)] 
	*Issue of implicating intention/conduct of another – maybe circumstantial [Maciel] 
Statements Against Interest 
Hilaire – statement of facts personally known that are against pecuniary/proprietary interest – unlikely to falsify against own interests – the declaration against interest need not itself be relevant (can be route by which whole document admitted) [Higham] 
O’Brien – statements against penal interest admissible in “proper case” as exculpatory evidence 
· Unlikely would lie in way that jeopardizes liberty
· Must be exculpatory to the accused (being adduced by the D) [Lucier] – therefore usually 3rd party statements 
Guidelines (not strict test) adopted in O’Brien 
(1) Made in circumstances where declarant apprehended vulnerability to penal consequences by the statement 
(2) Vulnerability was real, realistic, and not too remote
(3) Considered in totality, overall weight against the declarant (ex: Pelletier – self-defense) 
(4) In tricky case, whether other evidence connecting declarant to crime/D (PV) 
(5) Declarant must be “practically unavailable” to testify [Pelletier] – ex: can’t locate 
Prior Judicial Proceedings – prior testimony 
Prior Civil Proceeding – Erdman 
(1) W unavailable
(2) Parties substantially the same
(3) Material issues to which evidence relates substantially the same – motivation to cross-exam in same way in 1st instance – not necessary that all issues the same
(4) Prej’d party had reasonable opportunity to cross at 1st instance – not actually did 
Given on Discovery - civil
Rule 31.11(1) – testimony of parties can be read in if otherwise admissible, whether they’ve testified or not
For other Ws, need leave of TJ – Rule 31.11(7), considering: 
· Extent to which W was cross-examined on discovery (more than opportunity) 
· Importance of evidence – more import = < likely to allow 
· General principle that evidence should be presented orally
· Any other relevant factor 
Crim Verdicts in Civil Proceedings
	OEA s22.1 – proof of conviction = proof of crime, absent contrary evidence, if appeals exhausted 
Rebuttable presumption – show live issue [White] – Ex: different issues, new evid, minor charge such that wasn’t worth defending.  		Can be used as proof of liability [White] 
Prior Criminal Proceedings 
	CC s715 – testimony of W at previous trial/prelim on same charge may be admissible if: [Li] 
· W refuses to give evidence or unavailable (dead, insane, so ill, not in CA) 
· must consider technological means of taking evidence [Li] 
· earlier evidence taken in presence of D
· D had full opportunity to cross-examine – burden on D to show if did not
· cannot rely on new impeachment info [Saleh] 
· x=x full opportunity if refuses to answer Qs, dies, or disappears during, nor when TJ curtails cross with improper limits/restrictions that significantly impaired cross [Lewis] 
· Deemed present and full opportunity to cross if absent b/c absconded [s715(3)] 
· TJ discretion to exclude where obtained unfairly or admission would render trial unfair [Potvin] – ex: Crown knew W would be unavailable later  weigh fairness to D against interest in admission of probative evidence 
· can consider importance of the evidence and credibility of the W [Saleh] – exclusion rare
· If admitted, caution j that not had benefit of observation and many tactical reasons why cross may not attack credibility of W or be as extensive at a prelim 
Statement by Parties (Party Admissions) – hearsay statement by opposing party admissible for truth
· Reliable b/c unlikely to make false statement against own interest [Rojas] 
· Also, can’t complain of lack of opportunity to cross-examine yourself [Evans] 
· Subject to PE/PV, reliability and necessity are irrelevant [Schneider] 
· If by D to PIA, must prove voluntary [Oickle] 
· Admissible to prove facts contained, even if no personal knowledge if adopted as true [Streu] 
· Includes silence, actions, and demeanor [Schneider] and equivocal/evasive denials [Gordon] 
Can imply adoption by silence if [Schneider]: (1) statement made in presence in circumstances where expected to respond, (2) failure to respond = reasonable inference of adoption, (3) PV>PE
TJ determines if circumstances support reasonable inference of adoption (on BoP), then ToF decides if actually adopted [Tanasichuk] – in crim case, TJ can be required to decide on BoP that D actually adopted [JF]  cautionary approach to adoption by silence [Robinson] 
Business Records – CEA ss29-31
· Created as part of ordinary duties of recorder in usual and ordinary course of business
· Contemporaneity (explicit under OEA, may investigate “circumstances” under CEA s30(6))
· Under OEA ss33-35: making record is related to operation of an aspect of the business (not just routinely done), must be subject to discipline/review for error
PRINCIPLED EXCEPTION
When hearsay dangers minimal and exclusion would impede accurate fact-finding [Khelawon]
Khan; Smith – where specific hearsay dangers sufficiently alleviated b/c contents inherently trustworthy b/c of how it came about or circumstances permit ToF to sufficiently assess reliability – if R + N	
Necessity – reasonably necessary [Khan] such that non-hearsay evidence of equivalent value is unavailable [Smith] – extends to nature and quality of evidence [NY] 
· recanted statement [B(KG)] 
· dead [Smith; Khelawon]
· refuses to testify / disqualifies self [Dionne] / unlikely to be cooperative [NY] 
· declarant beyond jurisdiction of court and reasonable efforts to obtain failed [O’Connor] ex: teleconference 
· W would suffer mentally/emotionally – “real possibility” of trauma [Robinson]
· reasonably necessary to get full and frank account of child W’s evidence [Rockey] 
· statement so reliable that fact-finding would be distorted without it [Khelawon] – necessity and reliability can work in tandem [Baldree] 
· tendering party should make reasonable efforts to get non-hearsay form [Khelawon; Baldree] 

Reliability – must always meet threshold reliability, regardless of necessity [Furey] 
· only threshold reliability – readily apparent or capable of meaningful testing by ToF [Khelawon]
Substantive Reliability – circumstances and corroborative evidence provide rational basis to reject alternative explanations for the statement, such that sufficient guarantee of trustworthiness [Bradshaw]  high standard but x=x certainty 
Bradshaw – must identify specific hearsay dangers present and specific indicia of reliability for overcoming them – reject alternative explanations beyond truth and accuracy – unlikely to change
**Dangers: accuracy (memory/perception/contamination), sincerity/fabrication 
	Need (+) indicia of reliability, not just lack of detractors [Couture; Bradshaw] 
McMorris – only plausible alternatives must be rules out on BoP by corroborative evidence, but even speculative explanations must be considered 
· Consider “all relevant factors” – reputation, prior/subsequent statements, conflicting/corroborating evidence, etc. [Khelawon] – not just statement itself/circumstances 
· Some factors – relevance of each depends on specific dangers in each case [Khelawon] 
· Presence/absence of motive to fabricate
· lack of motive evidence relevant, but x=x proved absence of motive [Czibulka]
· Includes info declarant wouldn’t have known if not true (possibility of contamination) 
· In response to leading/suggestive/coercive questioning vs spontaneous/natural [Khan] 
· Circumstances more/less conducive to truth-telling 
· Relationship b/w declarant and recipient 
· Contents of statement – something you’d fabricate? ex: embarrassing [Pasqualino]
· Contemporaneity with event
· Weaknesses in ability of declarant to perceive/recall 
· Corroborative evidence (other Ws or physical evidence) and conflicting evidence
· directed at reliability of material aspects of statement, tendered for their truth [Bradshaw] – mitigates need to cross-examine 
· need at least indirect connection b/w corroborative evidence and material aspect of statement via aspects of statement being interwoven [Charles] 
· corroborative evidence must work in conjunction with circumstances to overcome specific hearsay dangers, such that material aspects unlikely to change on cross-examination. 		Must itself be trustworthy 
· Must identify and rule out other plausible explanations on BoPs 
Procedural Reliability – adequate substitutes for testing the evidence such that ToF can sufficiently assess truth and accuracy [Khelawon] 
· adequate substitutes for if had been via W, under oath/SA, and subject to contemporaneous cross [Khelawon] 
· j warnings a/b hearsay dangers x=x adequate substitutes [Bradshaw] 
B(KG) – generally admissible if: 
(1) made under oath / SA or circumstances that impress upon W importance of telling truth [R(T)] 
(2) Presence / demeanor – videotaped in its entirety (maybe transcript or 3rd party observation) 
(3) Opposing party has full opportunity at trial to cross-examine on the statement 
· most important factor [Bradshaw] 
· no meaningful cross when W claims no knowledge/memory [Youvarajah] 
· flexible – can have other appropriate substitutes [Khelawon] 
· oath means very little when other 2 present [see Trieu; Adjei] 
Ex: Hawkins – evidence at prelim hearing usually satisfies 
**Procedural and substantive can operate in tandem, when neither fully met [Bradshaw] 
**Residual discretion of TJ to exclude if PE>PV – prej = to D and to trial process [Hawkins] 
**R+N relaxed somewhat for defence evidence [Folland] 
OPINION EVIDENCE
General Rule: Opinion evidence inadmissible – may only testify to personal knowledge, observation, and experience, not inferences drawn from facts [D(D)] 
Lay Opinion – admissible on PV/PE grounds when merely giving a compendious statement of facts
· if it is the clearest/most accurate way to express the facts perceived – overall impression from various evanescent/complicated facts observed that can’t be reasonably separated  
Factors in TJ discretion: [Graat] 
· can W adequately communicate observations by specific facts
· would ToF be in as good a position as W to form relevant conclusion
· conclusion that ppl of ordinary experience could make – common knowledge basis
· W has the necessary ordinary experience (ex: child estimating car speed)
· dangers of confusing issues, misleading the j, unfair surprise, undue consumption
Expert Opinion – no bar on opinion of ultimate issue, but closer = stricter application [Mohan] 
Dangers: ToF abdicating/usurp, undue weight b/c resistant to cross, time-consuming, expensive, derived from out-of-court material [D(D)]. 	Also risk of junk science [J(LJ)] 
Abbey – TJ only concerned with threshold reliability – merit consideration by j, dangers of exp evid
· Tendering party must establish preconditions on BoP [Terceira] 
Step 1 – Threshold Criteria [White Burgess; Abbey] 
(1) Logically Relevant to material issue 
(2) Necessary – info outside experience and knowledge of ToF such that unlikely to form correct judgement without assistance [Mohan; D(D)] 
(3) Qualified Expert
a. acquired special/peculiar knowledge through study and experience, beyond experience/knowledge of ToF [Mohan; Bingley] 
b. duty to court to provide fair, non-partisan, objective assistance [White Burgess] 
If concern raised, onus on tenderer to show willing and able to do duty
	**Must clearly define area of expertise and confine opinion [Sekhon; Abbey] 
(4) Absence of Exclusionary Rule – ex: can’t speak to disposition/propensity [Morin]
Step 2 – Cost-Benefit Analysis – judicial discretion 
· focus is on the reliability of the EE and ability of j to make effective and critical assessment and afford due weight [Abbey] 
Costs: abdication, undue complication/confusion, prejudice to party with fewer resources [Abbey] 
· Strength of evidence in supporting inferences sought
· Importance of relevant issue to outcome of trial
· How essential to understanding other material evidence
· Underlying data recorded and reviewable by ToF – critically asses basis of opinion
· Expertise level
· Extent of impartiality and objectivity 
· Extent to which process/methods can be explained by W and subject to cross-exam
· So technical that j likely to simply defer
· Impenetrable jargon 
**Consider potential impact of cautionary j instruction [Abbey] 
**Entitled to rely on out-of-court info to extent used to est. basis of opinion [Abbey] – not hearsay
	Hearsay problem when relying on case-specific facts – ex: statements by D
Lavallee – must caution j that weight attributable to opinion dep’t on extent to which underlying facts proved by admissible evidence  x=x all facts must be proven 
**Must give evidence in hypotheticals if based on unproven/disputed facts
May only cross-exam Exp W on contradictory academic opinions if they acknowledge it as an authoritative source [Marquard] 

CREDIBILITY – no test for credibility [White] art > science [S(RD)] 
ASSESSMENT = product of ToF’s view of observations at trial, experience, logic, and intuitive sense [Marquard] – issues when those things are misleading 
· Demeanor on stand [Boyce; NS], but be conservative in assigning weight [Kruk] – beh’l cues can be misleading, cultural, stress of testifying 
· Consistency with other evidence – one of the best tools [S(DD)] 
· Plausibility – how ppl tend to behave, things tend to happen, often necessary [Kruk] 
· Motive to fabricate
· in crim, don’t turn D interest into acquittal into presumption of dishonesty [Laboucan]
· avoid isolating motive of crim D – burden of proof and presumption of innocence [Tremblay] 
· Lack of evid of motive x=x proved absence of motive/honesty [Czibulka; B(RW)] 
· but in crim, can consider absence of evid of motive in overall assess’t [Igancio; Gerrard] – cannot reverse burden by requiring D to show complainant has motive to lie [Gerrard] 
· Reputation for veracity
· Exp evid associated with credibility – explaining human beh’r only [Marquard] 
· Internal consistency and prior statements 
Child Ws – May need to assess differently – may miss details, difficulty communicating when/where – standard of “reasonable adult” may not be appropriate – common sense basis, considering strengths and weaknesses in the evidence in each case, criteria appropriate to mental dev’t, understanding, and ability to communicate [W(R)] 
Kruk – general defer to TJ cred. assess’t, but not absolute (SA complainants), don’t necessarily defer for reliability assess’ts 
SUPPORTING CREDIBILITY  your own W
Rule against Oath-Helping – can’t present evid. for sole purpose of bolstering cred of own W [Beland] – precluded if purpose to show W truthful, rather than statements are true [Mallory] ex: employed/kind
· relevant, but excessive time consumption and confusion of issues [Kyselka] 
· must wait until credibility attacked, unless attack is inevitable [Fairbarn] 
Expert Evidence – on human beh’r and psych’l/phys’l factors that may lead to beh’r relevant to cred is admissible (if beyond experience of ToF) – explain what might otherwise be regarded as inconsistent with truthfulness [Marquard] ex: SA/child abuse cases and denials/cont’d association
Exp evidence on delayed reporting not admissible – instruct j that delay alone x=x adverse inference against credibility b/c many reasons to delay 
Cannot opine as to truthfulness of a W – too readily accepted and is lay opinion [Marquard] 
TJ must instruct j it’s their responsibility to make ultimate cred. assess’t 
Reputation for Veracity – Crim D only
· Crim D can call character W – general reputation only, not whether would believe D under oath [Clarke]  ltd value b/c skepticism in association b/w in testimony vs in life [Santosh] 
Prior Consistent Statements – generally inadmissible [Stirling] 
· Generally inadmissible b/c [Dinardo] (1) lack PV (L(DO) – consistency in lies and truth), (2) hearsay when adduced for truth of contents  cannot use PCS just to show consistency
· Become admissible where relevant to something other than enhancing cred by consistency  tendering party must ID precise relevance [LO; Murray] 
· With mixed inculpatory/exculpatory statements – if Crown adduces portion as inculpatory state’ts against interest, fairness requires them to tender the entire statement [Edgar] 
	Recent fabrication – admissible (via W or 3rd party) to rebut allegation [Campbell] 
· Recent = prompted by events/circumstances after alleged incident [KT] (undue influence, motive to fabricate) 
· Can rebut allegation even if not explicit – apparent position of opposition [Ellard] 
· Where circumstances raise suggestion, can anticipate allegation and examine on PCS on direct exam [Campbell] 
· Impacts credibility indirectly (disproves reason for disbelief), but not used to show W > likely to be telling truth b/c of consistency nor truth of contents (unless hearsay exception) [Stirling; DB] 
· May only admit as much detail of PCS as necessary to rebut presumption by showing timing and consistency [Smith] – must generally instruct j that not admissible for truth
**note: disproving a motive to lie x=x proof of absence of motive [Stirling] 
Necessary for Narrative – to provide chronological cohesion and eliminate gaps that would otherwise divert ToF from the central issue [F(JE)] 
· help ToF understand how story initially disclosed [Dinardo], background info to assist W in recounting in comprehensive way [SK] 
· Can show fact and timing of complaint, which may then assist ToF in assess’t of truthfulness [Dinardo] 
· Using narrative as circumstantial evidence – assessing cred based on consistency (X) vs based on circumstances in which PCS made (Allowed – timing, spontaneity, etc.) [Khan] 
· Only when necessary in particular case to understand story and properly assess credibility [Curto] – should be narrow exception [Borel] 
· Only describe PCS in general terms (not contents) [R(AE)] and instruct j that only usable in assessing cred, not as evid. of truth of contents [MT] 
	Spontaneous Statements of D 1st confronted with accusation – introduction by D [Edgar] 
Only applies if D testifies and exposed to cross-exam [Edgar]. If inculpatory, then party admissions/penal interest exception to hearsay (PIS) 
· Includes non-verbal reactions [Kailayapillai] and accusation need not be by police [Liard] 
· Admissible [Edgar]:
· to demonstrate reaction of D relevant to credibility of D
· as circumstantial evidence (state of mind – belief and general) that may bear on guilt/innocence
· as proof of consistency – rebut suggestion/inference that D tailored evid to disclosure or Crown case  x=x proof of contents, just fact that said before, can introduce the contents for this purpose 
· PV lies in spontaneity – must reflect honest and genuine reaction, not reflective [Kailayapillai] – assess in full context (timing, intervening events, how statement made) [Liard] 
· if not spontaneous, exclude. If doubtful, caution j as to weight [Edgar] 
IMPEACHING CREDIBILITY 
Expert Evidence – showing inherently incredible/unreliable b/c of disease/defect/abnormality of the mind affecting reliability [Toohey] 
Reputation for Veracity – may call character W for evid of opposing W’s bad reputation for veracity
· Generally, can’t ask whether they’d believe the W under oath [Clarke] – general reputation 
· concerns a/b usurping, ultimate question, and position of W to opine (court context) 
· Opposition may then call character W of character W (ends here), and may call rebuttal evidence of good reputation for veracity [Clarke] 
· TH discretion: Crown may be limited/prevented, and D can usually call as many as they want [Clarke] 
· When admitted, should caution j (1) bear in mind that reputation in community very diff from testifying under oath, and (2) bad character W hasn’t heard all the evid, doesn’t have duty of j, shouldn’t automatically defer 
Prior Inconsistent Statements 
Opposing Ws - broad right to cross-exam – leave not required, no conditions 
· Relevant only to credibility (inconsistency). Only for truth of contents if 
(1) adopted by W  admits made and admits true, based on present recollection [CFF; Kelly] 
(2) or exception to hearsay applies 
CEA s10 + 11 (OEA s20, 21) – may cross-exam on PIS in/reduced to writing/recorded, relative to subject-matter of case, if (1) give W notice of contradictory parts of statement and circumstances of statement, and (2) ask W whether made the statement  if denies making, may prove statement made by other evidence – TJ may require production of the statement for inspection
· Written/recorded, unlike oral (CL), need not be first shown to the W
· TJ retains discretion to preclude even if comply b/c PE/PV [Dooley], or to permit even if non-compliance [P(G)] – considering: whether opportunity to reply comes too late for W to fairly respond/explain the inconsistency, counsel’s explanation for non-compliance, whether W given any notice of the issue, nature of the evidence and its importance to other issues in the case 
Own W’s PIS – CEA s9, OEA s22, CL – statute provisions poorly drafted and oddly interpreted
CEA s9(2) – may grant leave to cross on written/recorded PIS, without adversity, and court may consider in determining adversity   “may examine as to the statement” 
Milgaard – procedure: 
(1) present PIS to TJ – determine whether there’s inconsistency
(2) prove the PIS 
(3) opposing party can cross-exam or call evid to demonstrate cross-exam shouldn’t be allowed – Ex: PIS was b/c of suggestive questioning (explanation for change) 
The cross-exam on PIS only relevant to credibility, unless adopted or hearsay exception 
CEA s9(1) – oral – not allowed to impeach by general bad character, but if adverse, may contradict with other evid, or with leave prove PIS made if first give notice to W of circumstances and ask W whether made 
OEA s23 – may not impeach own W by general bad character, but may contradict by other evidence, or if adverse prove PIS with notice and ask if made 
Wawanesa; Precourt – can always contradict by other evidence, read CEA s9(1) like OEA s23 (drafting error), but need adversity to prove PIS – allows more than proving PIS, can cross-examine on it 
· courts have held 9(1) carries right to cross-exam, may give broader right to cross b/c adverse
Hostile – not giving evid fairly and with desire to tell truth b/c of hostile animus toward calling party [Coffin] Need not show dislike/enmity, desire to undermine case sufficient Okemow] 
= broad right at CL to cross-exam “at large”, subject only to prohibition on general character attacks [Wawanesa] = broader cross than statute allows [Wawanesa; Figliola], any evidence
Adverse – merely opposed in interest / unfavourable b/c opposite in position [Wawanesa] 
= Scope: Figliola – only on fact PIS made and surrounding circumstances, or Dayes – all matters relating to adversity, including bias/motive for changing evidence/giving misleading testimony
· In determining hostility/adversity, TJ considers testimony of W, PIS, and satisfy self that PIS made – can consider all surrounding circumstances (demeanor, grounds for bias, any explanation offered for inconsistency/change) – consider relative importances of statement and whether substantially inconsistent [Wawanesa] 
· Proof of PIS (using s9(2)) can be conclusive of adversity, allowing s9(1) – if vital issue and PIS not explainable by confusion/duress/emotional upset, etc. [Cassibo] 
· TJ discretion to refuse cross or proving PIS, even if adverse – b/c evidence of making of PIS too unsatisfactory or words of PIS ambiguous, giving rise to multiplicity of issues that could be prejudicial to fair trial (time consumption and side issues) [Cassibo] 
Prior Convictions – permitted under statute – CEA s12 + OEA s22 
CEA s12(1) – may cross-exam on whether CR for any offence (other than Contraventions Act) 
(1.1) – If W denies, can prove the conviction 
	Does not include absolute/conditional discharge [Danson; Lynch] nor pardon [Paterson] 
· leg’ve judgement that CR bears on credibility [Corbett] – only admissible for credibility
**generally irrelevant in civil cases, no propensity in criminal cases
· j must be instructed as to permissible/impermissible uses [Corbett] 
Accused – can only be asked a/b fact and place of conviction, offence name, and penalty [Laurier] – no details of offence  D counsel can “soften the blow” by asking on chief [Corbett] 
· TJ discretion to exclude on PV/PE to reasoning process (propensity) [Corbett]
Clarified in Hussein (SCC 2026)
· Nature of convictions – to be prob’ve, must allow inference of dishonest capacity – crimes of dishonesty only – many offences incapable 
· Social context – extent to which some causal connection b/w overt/systemic disadvantage and circumstances leading to conviction – may take JN
· Similarity to current charge – similarity = > tempting to engage in moral prejudice 
· only in exceptional cases will PV > PE
· Remoteness – older = < PV
· Risk of distorted picture of Ws to ToF – only relevant when (unrelated to facts), D invited ToF to draw adverse inference of important Crown W based on bad character evidence (CR) – risk of distorted impression of D’s character relative to Crown W
· not relevant when Crown W credibility attacked on facts of case 
Should also consider: potential limiting instruction, possibility of editing D’s CR to exclude most prej., enhanced risk of propensity reasoning with Ds subject to racial stereotypes a/b credibility/worthiness/crim propensity 
ERR ON SIDE OF EXCLUSION – insufficient PV to overcome PE
· D entitled to Corbett determination by end of Crown case [Underwood] 
Other Ws – can be questioned on details of the offence (only D can’t be) [Laurier] 
· Also discretion to exclude in civil cases, but factors less clear – less PV [Hutton v Way] 
CROSS-EXAMINATION 
· Any hypothesis honestly advanced on strength of reasonable inference, experience, or intuition [Lyttle] – not ltd to matters raised in chief – any question relevant to sub’ve issues or W cred
· if manifestly tenuous/suspect, TJ may hold VD to get assurance of good faith basis
· Scope: Must be relevant and barred from harassment, misrepresentation, repetitiousness, or generally, from Qs whose PE>PV [Lyttle] – to curtail D cross, PE must substantially outweigh PV
· Cannot cross-exam to elicit evidence that’s inadmissible (ex: hearsay, PCS, irrelevant)
Browne v Dunn Rule – if intend to impeach with contradictory evidence, must give W opportunity to comment/explain – for fairness and to facilitate truth-seeking
If going to call evidence contradicting a W, must confront the W with the substance of the contradiction to give them opportunity to respond (comment/explain) 
· only the nature of the proposed contradictory evid and its sig’t aspects must be put to W [Quansah] 
· may be clear from tenor of cross – no need for confrontation when general, known to W, and W’s view on the matter is clear – no unfairness 
· BREACH – most often instruct j in assessing weight to give uncontradicted evid that may consider that opposing W not asked a/b it and may consider that in assessing cred of opposing W [McNeill] May also re-call W to rectify 
· TJ discretion in how to remedy breach [Dexter]: 
· seriousness of breach, context of breach, stage in proceeding objection raised, any response to objection, any request to re-open to have W address issue, availability of W to be re-called, whether correcting j instruction and explanation of rule may be sufficient or if trial fairness so impaired that need mistrial (j) 
Collateral Facts Rule – cannot adduce evidence to contradict W on purely collateral matter (only going to credibility by mere fact of contradiction) [Hitchcock] – because endless side issue (undue time) 
ASK: what’s the material issue? What can this be relevant to – only general credibility, not credibility about material evidence – merely showing contradiction 
· can cross-examine the W on it, but stuck with their response – no indep evidence [Krause] 
5 Exceptions: (1) bias (motive to fabricate) [McDonald], (2) proof of prior conviction (CEA s12(1.1), (3) proof of PIS (CEA s10(1) – can only cross-exam on PIS “relative to the subject-matter of the case”, (4) expert evidence associated with inherent credibility, (5) reputation for veracity
Phipson – only contradiction of matters directly relevant to substantive issues of case [Krause], unless recognized exception 
Wigmore – also matters relevant to impeaching some specific testimonial quality of W (capacity to observe, understand, recall, etc.) [Hitchcock] 
McCormick – also matters going to “linchpin” fact – fact a/b which W could not reasonably be mistaken if telling the truth
	P(G) – subject to exceptions, must be relevant to some issue other than merely to contradict 
Paciocco & Streusser – rule is a/b efficiency – confuse ToF, take undue time (versus PV), may unfairly surprise W – suggest admit if sufficient PV/importance to issues (including cred) given time consumption and risk of confusion/unfairness  maybe followed by ONCA [CF; Kiss] 
CORROBORATION 
· evid of one W capable of meeting burden of proof in Crim and Civ proceedings [Brisco Estate] 
· Statutory requirements: CC s133 (perjury), OEA s13 (matters prior to death in estate litigation) 
Vetrovec – TJ can be required to caution j a/b dangers of relying on uncorroborated inculpatory evid.
· TJ discretion - direct mind to facts, thoroughly examine all factors – give clear and sharp j instruction if decides cred such that warning should be given
· “particularly dangerous” W in the circumstances = important evidence and fairly strong reason to be concerned a/b trustworthiness [Brooks] Ex: jailhouse informers 
· Where mixed (inculpatory and exculpatory), TJ retains discretion to give warning [Shand] 
· Only really applies to j trials – J alone must be alive to concerns, but no explicit Vetrovec warning required [Chevers] 	Only applies to inculpatory evid [Pollock; Tzimopoulos] 
· Principled, not categorical (ex: accomplice, CR of perjury, bias) [Vetrovec] 
· Warning should: ID need for special scrutiny, explain why needed (circumstances raising concern), that j can act on unconfirmed info but dangerous, j should look for confirmatory evidence and if possible, guidance on what might be confirmatory
Corroborative evidence need not confirm W evid in every respect / implicate D [Khela; Chenier] – need only strengthen belief that they’re telling the truth in regard to disputed issue [Krugel; Chau] 
	Before relying on W to convict, must believe telling truth a/b material issues [Khela] 
Unsavory Ws can confirm each other – precluded from being corroborative only where incapable of being viewed as independent – should always consider possibility of collusion [Mango] 
PRIVILEGE – class privilege (prima facie inadmissible) vs case-by-case (policy reason) [McClure] 
S-C Privilege – the highest privilege recognized [Smith v Jones] – integral to workings of legal system [McClure] – candid and furnish all relevant info to lawyer [Smith v Jones] 
· holder = client, lawyer under duty to assert, exists independent of assertion but sometimes obligation to establish plausible claim [Foster Wheeler] – goal = full and frank disclosure 
REQUIREMENTS: [Solosky] 
(1) Communications b/w s-c
· solicitor includes agents [Solosky] Stat’y priv for LAO [Legal Aid Services Act, s40]
· client includes 3rd parties whose function on behalf of client is essential to the existence/operation of s-c relationship – necessary channel of communication, with expectation of confidentiality [Chrusz] 
(2) Intended to be made in confidence
· circumstances reasonably indicate intention of confidence (obj’ve) [Pritchard] 
· presence of 3rd parties may vitiate unless essential/of assistance to consultation
· Joint privilege 
(3) Purpose of obtaining legal advice 
· acting in capacity as a lawyer [Prtichard] (ex: TD Bank – business exec) 
· Campbell – purely business advice x=x priv’d
· Prtichard – policy advice of gov’t laywers – in-house counsel have legal an non-legal responsibilities – assess nature of relationship, subject matter of advice, circumstances sought and rendered 
SCOPE: 
· all communications within scope of s-c relationship – broad and all-encompassing [Pritchard] 
· all info provided in confidence to obtain legal advice – includes administrative matters like finances and nature of legal problem [Descoteaux] 
· prior to retainer, survives retainer, survives litigation [Descoteaux] 
· unless maybe crim case where no more interest to protect (ex: dead) and disclosure may assist another accused in mounting defense [Dunbar; Brown] 
· EXCEPT where no reasonable possibility disclosure will directly/indirectly violate the confidentiality of the s-c relationship = info not related to merits (immaterial) of case, and disclosure won’t prejudice client [Singh; see also Cunningham] 
· no strict demarcation b/w communications and facts/items – care a/b what it may reveal a/b communications/relationship [Chambre des notaires] – rebuttable presumption that all info connected to s-c relationship priv’d [Foster Wheeler; Thompson] 
EXCEPTIONS – very narrow/strict [Chambres des notaires] - as close to absolute as possible, no balancing [McClure] 
Wills Exception – intent of deceased testator [Geffen] 
Criminal Purpose
· Seeking advice to facilitate commission of a crime / fraud, whether L knowing or not – frustrates administration of justice (counter to purpose) [Solosky] 
· Communication itself constitutes AR of a crime [Descoteaux] 
· Need evidentiary foundation that advice facilitated / L became dupe/conspirator [Campbell] – need > mere assertion of criminal purpose (> crime plus consultation) 
· If foundation laid, TJ vets material and orders production if satisfied that advice could fairly be said to have facilitated [Campbell] 
Public Safety – can, in appropriate circumstances, justify setting aside privilege [Smith v Jones] 
(1) clear risk to identifiable person/group
· Clear risk: evid of planning, specificity in methods, history of violence/threats, escalation
· requisite specificity of group varies in circumstances (ex: prostitutes in part of Vancouver vs everyone in community) 
(2) Risk of serious BH / death – includes serious psych’l harm
(3) Danger must be imminent – serious and sense of urgency
· Is it a believable threat – may be satisfied by intense and graphic threat to kill in 3 yrs when out of prison – reasonable bystander would be convinced it would be carried out 
· Disclose only as much as necessary to disclose the threat and prevent harm 
Innocence at Stake **Crim only**
· When there are core issues associated with guilt involved and genuine risk of wrongful conviction [McClure] 
· Rutigliano – declined to decide if extends to proceedings beyond trial 
Framework from Brown – if met, only disclose as much as necessary to raise RD
(1) Threshold Requirements 
a. D must est info sought not available from any other source – if alt form inadmissible, then considered not available 
b. Otherwise unable to raise RD – no other defense available
· TJ must assess strength of Crown case – if Crown case x=x BRD, then don’t need McClure application, can delay/deny if other ways to raise RD – can re-apply during D case
· Quality of evid irrelevant – if could raise RD, no exception 
(2) Innocence at Stake Test 
a. D provides some evidentiary basis that communication exists and “could” raise RD
b. If so, TJ examines and determines whether there is in fact a communication that “likely” to raise RD (can seek amplification with affidavit from lawyer to make s-c file complete) 
**cannot order disclosure to bolster/corroborate other exculpatory evidence. The communication must not be otherwise inadmissible (ex: opinion evidence) 
Litigation Privilege 
· Protects adversarial process – zone of privacy to prepare for litigation that is pending or reasonably apprehended [Blank] 
· *Chrusz seems to require subjective contemplation of litigation (payments stopped) 
· Belongs to litigant, don’t need any s-c relationship 
· Can be asserted against anyone, not just opposition [Lizotte] 
Scope: Covers info/materials created (maybe gathered/copied) for dominant/primary purpose of litigation (actual or contemplated) [Blank] 
· Includes convos with 3rd parties (until testify), non-confidential communications, and non-communicative material (ex: test samples/results) 
· BUT copy of W statement given to W (not for purpose of litigation) not covered [Chrusz] – undermined the value of the priv in the document by giving copy
· Gathered/copied, maybe, if gathered from research/exercise of skill and knowledge (not to say this would exempt anything that would’ve been subject to discovery prior) [Blank]
· Expires with the litigation, but extends to related litigation (same/related parties in essentially the same legal combat) – pending/reasonably apprehended related litigation [Blank] – same/related cause of action 
Exceptions: same as s-c privilege [Lizotte] – not subject to a balancing exercise (suggested in Chrusz)
· Prima facie showing of actionable misconduct (ex: Blank – prosecutorial misconduct; Moore – RG to suspect counsel communicated with exp W in way likely to interfere with duties of independence and objectivity) – Court may review material to determine whether to order disclosure on this ground [Blank] 
· *Civ Pro Rule 30.02 – every relevant doc disclosed, subject to privilege. Chrusz – litigation priv = what’s left after discovery demands met  Litigation privilege prevails, but scope of privilege affected by legitimate demands of discovery (increasing, so scope narrowed) [Welsh] 
· *Rule 53.03 – pre-trial disclosure of opinions and reasons of exp W – Moore – litigation priv protects draft reports, notes, consultation records absent reasonable suspicion of improper influence – goal to encourage honest and free testing/exploration 
Informer Privilege 
Scope: Info that “might tend” to disclose ID of people who provide confidential info [Named Person] 
· Of fundamental importance to workings of the CJS [Leipert] Held by both CI and Crown
· Crown, police and court all have duty. Near-absolute privilege 
· = Exception to D’s constitutional right to disclosure 
· Does not apply if active role in investigation / acting at direction of state [Barros; N.Y.] 
· Does not attach if CI act with intention of furthering crim activity/interfering with administration of justice [Durham Regional] – would undermine objective of the privilege 
· Attaches when police offer confidentiality, explicitly/implicitly [Barros] by conduct where implicit promise can be objectively inferred from circumstances [Named Person B] 
EXCEPTION: Must show “some basis” that innocence at stake without disclosure – disclosure necessary to demonstrate innocence [Leipert] 
· must be only way to raise RD [Named Person] Ex: CI = material W to crime
· if basis est’d, TJ reviews info to determine if necessary (“likely” to raise RD), then disclose only as much as necessary 
· prior to disclosure, Crown should be given option to stay proceedings 
*may apply to Charter applications – Leipert = only factual innocence. Named Person = s8 no RG argument may fall within the exception (see Garafoli applications) 
Settlement Privilege 
Scope: Protects any communications made with a view to settling a litigious matter (existing or contemplated), whether settled or not – public interest to encourage open and fruitful negotiation [Sable Offshore] – terms covered – Belongs to both parties, no unilateral waiver [Union Carbide] 
· Documents/communications need not be marked “without prejudice” (but good practice anyways) [Sable Offshore] – what matters is intent of parties to settle 
· Includes related communications (not just actual offers/terms) 
· Survives the litigation [Union Carbide], extends to related and unrelated proceedings and parties 
· Presence of mediator does not destroy intention of confidentiality [Rule 24.1.14] 
EXCEPTION: show, on balance, a competing public interest outweighs public interest in encouraging settlement [Sable Offshore] – Ex: allegations of misrepresentation/fraud/undue influence, preventing P from being overcompensated 
Ex: In crim cases, abuse of process allegations > GP negotiations – extrinsic evidence of misconduct not required 
Ex: threat to perjure (fraud/unlawful) = exception – admissible to prove allegation of misconduct and to credibility – may also be admissible as admission of liability [Greenwood v Fitts] 
Ex: Where existence/interpretation of settlement is at issue, unless expressly and clearly contract out of this exception [Union Carbide]. Unlawful communications also an exception 
· Settlement offer may be admissible on costs only if made under Rule 49 [49.06] 
· Pabani – may be admissible when relevant to crim proceeding (divorce vs murder) 
· Delchev – exception justified where being used as evidence of something else, not merely as evidence of the concession/weakness of their case 
Marital Communications Privilege 
CEA s4(3) (OEA s11) – not compellable to disclose communications made to them by spouse during the marriage   = testimonial priv, right to withhold evid. Communication itself not priv’d [Couture; Siniscalchi] 
Scope: not CL [Nero; Nguyen], oral communications not facts/events observed nor written communications lawfully obtained and provable without spouse [Walsh] 
	Exception for wiretaps – remains priv’d [CC s189(6)] 
Meer – suggests confidence is critical to the priv, won’t attach if knew/couldn’t reasonably believe confidential – if made public, can’t claim (said at large dinner) 
Purpose: preserve marital harmony and encourage sharing of confidence [Shenton] 
· Zylstra – belongs to the recipient (W) not declarant (D). Must be asserted by W in presence of ToF and can waive 
· Crim case, D + W, jury must be instructed: (1) stat’y priv W entitled to assert, (2) belongs to W, so decision to assert/waive lies with W not D [Couture] 
WAIVER – almost any priv. can be waived by holder 
· Common Interest Privilege – parties with common legal interest (need not be exactly the same) can collect and share info [Buttes Gas] 
Express Waiver: [S&K Processors] – ex: inclusion in discovery, publication 
(1) Knows of existence of privilege 
(2) Voluntarily evinces intention to waive 
Implied Waiver – Voluntary deliberate conduct supporting objective intention to waive 
	Ex: disclosure to outsiders, expressly disclose a portion
	Ex: Places in issue the legal advice received [Campbell] 
Harich – when client alleges solicitor breach of duty, waives priv. of all communications relevant to the issue 
· No waiver when the alleged waiver is itself subject to priv (ex: giving s-c doc to exp W covered by litigation priv) 
Inadvertent Waiver 
	Traditional Rule: priv lost no matter how disclosure occurred [Calcraft] 
	Unless apply to court prior to trial for injunction against use [Ashburton] 
	Recent: TJ has discretion to determine whether priv waived inadvertently, considering: [Ward] 
· Way in which disclosed, whether prompt attempt to retrieve/rectify, timing of discovery, timing of application, # and nature of third parties now aware, whether maintenance of priv would create actual/perceived unfairness to opposing party, impact on fairness of court process (actual/perceived) 
· Overarching concern is protecting trial fairness [Li] – ex: prejudicial/ambiguous, practical/tactical implications
· Appropriate to consider the nature of the privilege at stake [Metcalfe] 
· less likely to find waiver if disclosed by non-innocent means [Metcalfe] 
Case-by-Case Privilege
· Determine in VD, onus on party seeking exclusion (to est. priv.) [Ryan] 
· Whether policy reasons for exclusion of relevant evid – apply “Wigmore Test” [Gruenke] 
(1) Communication made in confidence – factual issue – actual and objectively reasonable expectations
(2) Confidentiality essential to the full and satisfactory maintenance of the relationship
(3) Relationship is one with public interest in protecting, informed by Charter values [Gruenke] 
Can consider the specific type of relation, not just general type of relation [National Post] 
(4) Injury to the relation > benefit gained by disclosure (PV) – balancing costs of discl/non-discl
Costs to particular individuals, others in similar relationships, and public at large [Ryan] 
	Must consider contemporary social and legal realities/values, including Charter [Ryan] 
Common sense balancing exercise – if necessary to get truth and reach correct verdict, should disclose as much as necessary – err on side of disclosure [Ryan] 
TJ may view material to determine PV and harm to relationship– discretionary balancing [Ryan] – consider availability from other sources 
· In crim, consider seriousness of the offence [National Post] 
· < likely to be found in crim than civ, b/c more compelling interest of D (liberty) [Ryan] – less overall benefit of disclosure in civ – really care a/b truth in crim. 
· in crim, > likely to find for D than for Crown [Ryan] 
· In ordering disclosure, may protect confidentiality in part by recognizing partial privilege, editing material, and/or imposing conditions on use/copying – highest degree of confidentiality, least damage to relationship, and most access to truth [Ryan] 
· Chancey – paralegal-client communications covered except in very rare cases 
PROOF WITHOUT EVIDENCE 
Formal Admissions  admissions of fact = conclusive. Other evidence precluded as irrelevant, and court bound by admission even if evidence contradicts [Tunner]
· Crim, A probably can’t be prevented from calling contradictory evidence, in which case Crown should prob be required to call evid [Coburn] 
· in re-trial, prob no longer binding, but prob admissible as party admission exception [Baksh]  
· May/may not be admissible for truth of contents where GP D now W and recants [Kanagalingam; Youvarajah] 
· CC s655 – Accused can admit facts alleged against
· Crown prob can’t refuse to artificially keep alive to call potentially prej evidence [Procter] 
· Q = whether admission robs evidence of its fair and legit weight, subject to countervailing prej by production of evid [Arraya] – prob refuse re-cast
· Crown can admit facts (waive technicalities of proof for facts known by Crown) [Picariello] 
· GPs = admission of all essential elements of offence, more must be proven BRD [Gardiner] 
· CC s606(1.1) plea inquiry 		(1.2) failure x=x invalid [Leiviska] 
· voluntary 
· understands: admission of essential elements, nature & consequences of GP, court not bound by agreement [DMG] 
· facts support the charge 
· Voluntary
· Unequivocal
· Informed [Taillefer] – nature, legal effects, collateral consequences (state-imposed and serious – Wong) (1) uninformed of serious info and (2) resulted in prejudice
· Residual J discretion to set aside GP in interests of justice [Kumar; Eizenga]  
· law/mixed need not be accepted – TJ duty to ensure justice done and D receives benefit of any viable defenses [Serra] 
· Counsel broad, implied authority to make good faith admissions incidental (not collateral) to the litigation. Client can preclude/disentitle, but express authorization not required [Dominion Art Co v Murphy] 
How [Tunner]: agreed state’t of facts, statement in pleadings/failure to plead [Rule19.02(1)(a)], oral state’t at trial, silence in face of opposition state’ts to TJ with intention of reliance, failure to reply to formal request to admit facts [Rule 51.03(2)] 
· in civ, may suffer costs if unnecessarily require proof [Rule 58.06(g)] 
WITHDRAWAL – consent of opposition or leave of TJ if: [Dominion Art Co v Murphy] 
· bears on triable issue 
· won’t cause prejudice to opposition (that can’t be compensated with costs), and
· made inadvertently / without authority (tactical regrets insufficient) 
· Guthro – may allow for bad faith, fraud, lack of retainer, COI, incompetence
Law can be withdrawn any time
Mixed – triable issue that in circumstances ought to be tried in interests of justice [Serra] – includes consideration of prejudice to opposition [Pagliuca] 
Informal Admissions – pre-trial statements by party in discovery (ex: will-say state’ts)  need some other avenue for admission – party admissions exception to hearsay 
Judicial Notice – acceptance of a fact without proof [Spence] – a strict test [NAPE] – “gold standard”
“Morgan criteria” from Find: may properly take JN of facts that are either: 
(1) So notorious/generally accepted as not to be subject of debate among reasonable persons
· proper subjects (common knowledge) change over time and by locale – judge by reference to the community where and when [Potts; Nguyen; RDS; Ashley] 
· appropriate to consider local context 
(2) Capable of immediate demonstration by readily accessible sources of indisputable accuracy – ex: maps, calendars, dictionaries, measuring devices, scientific tables
· Krymowski – dictionary definitions – should have JN’d
· TJ have wide discretion as to matters of which they’ll take JN [Zundel No 1] (would’ve been essentially dispositive and prejudicial – defense was honest belief) 
· Prior to JN, give parties opportunity to lead evid / make arguments a/b appropriateness [Parks] 
· Must take JN of domestic laws [St Lawrence Cement; CEA s18 (fed)]
Informal Judicial Notice – ToF rely on ordinary meaning of words, typical human beh’r, meaning/sig’ce of conduct, causal relations, typical phys’l events, broad social and economic facts – “silently noticed” in every case, all the time – rely on common sense [Potts] 
Davis 1955 Column L Rev – but experience/knowledge relied on may be highly disputable 
Where test for JN not met, can’t just claim to rely on common sense [LM] 
	Adjudicative vs Non-Adjudicative Facts
		Adjudicative = who did what, where, when, how and with what motive/intent [Danson] 
· If fails Morgan Criteria = no JN [Spence] 
		Leg’ve = purpose and background of legislation, including context [Danson] 
Social facts = social science research, to construct frame of ref/background context for deciding an issue in the case [Spence] ex: feminization of poverty, racism in CJS, BWS
*Non-adj’ve = general, not specific to circumstances of case – help explain aspects of the evidence  distinction not easy to draw [RJR-MacDonald]
· test more flexibly applied – more discretion – levels of notoriety and disputability – whether would be accepted by reasonable people who’ve taken trouble to inform themselves, no reasonable dispute for particular purpose of info [Spence] 
· Spence – scope of JN varies with nature of issue – closer to dispositive = stricter application of Morgan Criteria 
· Spence citing Malmo-Levine – pref for social evid to come from exp W
