Addley, Naomi		Prof Graham, Fall 2025
Law Society Act 
	s33 – prohibition against professional misconduct or conduct unbecoming - prosecution
	with a hearing being held under s34 and punishment under s35(1)
MacDonald –consider RoPC as important statement of public policy. Neil – adopts 1.1-1 COI
PUNISHMENT 
LSA s35(1) Orders: 
1. revoking license
2. permitting licensee to surrender their license
3. license suspension 
a. for definite period
b. until terms and conditions are met
c. for definite period and terms and conditions after that 
4. Fine up to $100,000
5. Order treatment/counseling, including testing/treatment for addiction 
6. Order legal education or professional training to improve competence
7. Order restricting areas of law in which they may practise
7.1. Order restricting legal services they may provide
8. …
9. Order they cooperate in a review of their practise 
10. Order they maintain specific type of trust account
11. Order co-signing control on operation of trust accounts
12. No trust accounts without leave of the LS
13. Order refund to client
14. Repay grants from the Law Society 
15. Order that licensee give notice of order to specific persons 
18. Order that they report on their compliance with any orders
19. Reprimand 
21. Any other order the Hearing Division considers appropriate
Factors [LSBC v A Lawyer]: 
a) Nature and Gravity of the Conduct 
b) Age and Experience
c) Previous Character, Including Discipline
d) Impact on Victim/Client
e) Advantage to be Gained (self-interest) 
f) Number of Times Conduct Occurred 
g) Acknowledgement/Remorse, Steps to Redress the Wrong, Other Mitigating Circumstances
h) Possibility of Remediation or Rehabilitation 
i) Impact of Other Sanctions or Penalties (CC, fiduciary duty damages)
j) Impact of Proposed Penalty (i.e. will suspension put them out of business, employees, clients)
k) Need for Specific and General Deterrence 
l) Ensure Public Confidence in Integrity of Profession
m) Range of Penalties Imposed in Similar Cases
The Neutral Conduit Model – role of the lawyer to serve as the neutral conduit through which the client can access the rights and remedies they otherwise could not due to the complexity of the law 
Boundaries – operate within the client’s self-interests and the law [Posner] 
CLIENT SELECTION & Withdrawal 
· allowing refusal for moral grounds would defy the neutral conduit model 
· protect the reputation of the lawyer and the profession – not my fault, I couldn’t say no
The Cab-Rank Rule – take clients as they come with no rejection
· no consensus that this is the rule – never been enforced nor in a RoPC 
· Worsley – cannot refuse to act when qualified and paid – “if counsel could pick and choose, his reputation might suffer” – principle of access to justice and reputation 
· *Stated the rule, but didn’t enforce it – obiter
Barrister’s Oath [bylaw 4, ss21]
· “…I shall protect and defend the rights and interests of such persons as may employ me…I shall not refuse causes of complaint reasonably founded, nor shall I promote suits upon frivolous pretences…I shall seek to ensure access to justice…I shall seek to improve the administration of justice…” 
· no professional misconduct or civil cases for violation of the oath 
Making Legal Services Available 
4.1-1 A lawyer must make legal services available to the public efficiently and conveniently and, subject to rule 4.1-2, may offer legal services to a prospective client by any means. 
Commentary 
[2] As a matter of access to justice, it is in keeping with the best traditions of the legal profession … The Law Society encourages lawyers to provide public interest legal services and to support organizations that provide services to persons of limited means. 
[4] Right to Decline Representation - A lawyer has a general right to decline a particular representation (except when assigned as counsel by a tribunal), but it is a right to be exercised prudently, particularly if the probable result would be to make it difficult for a person to obtain legal advice or representation. Generally, a lawyer should not exercise the right merely because a person seeking legal services or that person's cause is unpopular or notorious, or because powerful interests or allegations of misconduct or malfeasance are involved, or because of the lawyer's private opinion about the guilt of the accused. A lawyer declining representation should assist in obtaining the services of another lawyer qualified in the particular field and able to act. When a lawyer offers assistance to a client or prospective client in finding another lawyer, the assistance should be given willingly and, except where a referral fee is permitted by section 3.6-6, without charge.
R v Cunningham (SCC) – can unilaterally withdraw for “ethical reasons” and the court cannot inquire further 🡪 can’t withdraw only for non-payment of fees, must have ethical issue	*before the Court
Tuckiar (Aus) – counsel, on J’s direction, divulged communications with D (privileged info). Held: Not entitled to divulge discussions with client. Paid too much attention to interests of V over client 🡪 privilege > court order 🡪 duty to present rationale arguments available on the evidence 🡪 Character of client should have no impact on quality/nature of advocacy. Ineffective assistance 
Worsley (UK) – 1) lawyers have overriding duty to the court and professional standards, 2) not liable for strategic decisions – no negligent misrepresentation for not following client’s strategic instructions, 3) cannot refuse clients b/c of moral sentiments, 4) no counsel may refuse to act when qualified and paid b/c having no choice protects reputation of counsel				**fiduciary duty
Delisle (QCCA) – Belief in guilt, put Crown to proof, false conviction – lawyer not qualified to judge guilt/innocence of client – client gets advocacy, not judgement, press all rationale arguments available on the facts 🡪 duty to avoid affirmative offences only when evidence from the client that is reasonably believed = guilt 						**fiduciary duty 
Murray (ONSC) – Bernardo’s lawyer – correct answer: No, I will not retrieve evidence for you/act as a PI – “ethical duties do not automatically translate into legal obligations” Physical evidence x=x privileged communications – not prepared by/for defence (confidentiality, but not privilege) – cannot partake in concealment 🡪 LSO: professional misconduct, but no punishment – need to clarify the rules 🡪 never have a duty to retrieve physical evidence 
INTEGRITY 🡪 all about trust
2.1-1 A lawyer has a duty to carry on the practice of law and discharge all responsibilities to clients, tribunals, the public and other members of the profession honourably and with integrity. 
Commentary 
[1] Integrity is the fundamental quality of any person who seeks to practise as a member of the legal profession. If a client has any doubt about his or her lawyer’s trustworthiness, the essential element in the true lawyer-client relationship will be missing. If integrity is lacking, the lawyer’s usefulness to the client and reputation within the profession will be destroyed, regardless of how competent the lawyer may be. 
	**need clients to trust their lawyers 
[2] Public confidence in the administration of justice and in the legal profession may be eroded by a lawyer’s irresponsible conduct. Accordingly, a lawyer’s conduct should reflect favourably on the legal profession, inspire the confidence, respect and trust of clients and of the community, and avoid even the appearance of impropriety. 
[3] Dishonourable or questionable conduct on the part of a lawyer in either private life or professional practice will reflect adversely upon the integrity of the profession and the administration of justice. Whether within or outside the professional sphere, if the conduct is such that knowledge of it would be likely to impair a client’s trust in the lawyer, the Society may be justified in taking disciplinary action. 
[4] Generally, however, the Society will not be concerned with the purely private or extra-professional activities of a lawyer that do not bring into question the lawyer’s professional integrity.
Adams v LSAB – No absolute bar on sex with clients 🡪 but power imbalance (lawyer-client, age) on the facts 🡪 worse than absconding with trust funds – predatory, interfered with integrity and dignity of client – disbarred 
LSBC v A Lawyer – extortion of ex-wife 🡪 integrity breach – dishonesty, threaten AoJ/perjury, blackmail, personal capacity [comm 3] – 3mth suspension 
LSNB v Ryan – strung along and falsified case law 🡪 is appropriate to consider MH/addiction/hard times, but disbarment not unreasonable 🡪 lied, fraud, forged NBCA decision, irresponsible 
GOOD CHARACTER 
LSA s27(2) – requirement for licensing “that the applicant be of good character” 
· good character form, then hearing (onus on applicant to show GC) – character now 
DMP – pedophile, believed he didn’t hurt anyone – not called – lacked insight into wrongs
D’Souza – falsified transcript 🡪 believed lying to the tribunal at hearing – not called 🡪 years later, accepted responsibility and was called 
LSUC v Burgess – disclosed plagiarism, but lied about what kind – good-character evidence, but she’d told those ppl the false version too 🡪 remorse plus time – remorseful, but 0 time (was going to lie at hearing if not caught)  
LSUC v Shore – destruction of evidence by grieving mother – years ago, remorse and insight – LSUC: a wrong of the most serious kind (perversion of law) 🡪 genuine insight and remorse + time = good character
LSO v Melnick – ex-teacher, convicted of sexual offences in relation to student – therapy, developed insight, but stopped therapy after sentence complete – expressed remorse 🡪 remorse plus time – called 
Colangelo – teacher got really drunk, nudes to students on dating app, suggested sex – teachers’ license revoked, convicted of sexual luring – Held: good character – called – one-time thing, genuine remorse (even though recent), “minor” sexual offence, significant therapy, transparency – paralegal application 
CIVILITY 
· freedom of expression (s2(b))
3.2-1 – Quality of Service – courteous, thorough, and prompt service. Quality required = competent, timely, conscientious, diligent, efficient, and civil 
	[5] (a) keep client reasonably informed, (l) complete and accurate info a/b matter, (o) be civil
5.1-5 – Courtesy – courteous and civil and act in good faith to the tribunal and all persons with whom the lawyer has dealings 	Comm 1 – x=x contempt – pattern of rude, provocative, or disruptive
7.2-1 – Courtesy and Good Faith – must be courteous and civil and act in good faith with all persons with whom they have dealings in the course of their practice **Commentaries 
Clark – Indigenous rights, citizen arrest BCCA – truly believed acting in interests of client, cause of justice, and ROL – more harm has been done in attempting to stamp out zealous advocacy than by incivility 
Groia – baseless accusations of prosecutorial misconduct – accepted LS’s framework for impermissible incivility 
1) what was said/done – was it uncivil
a. bad faith, OR
b. no reasonable basis – sincerely held mistaken belief in law = reasonable basis 
2) manner and frequency of behaviour
3) the court’s reaction to the conduct – contempt? 
CONFIDENTIALITY 
3.3-1 – must not divulge information concerning client acquired in course of professional relationship, unless: 
(a) express/implied consent of client
(b) required by law or court (CI, but not privileged info) 
(c) required to deliver the info to the Law Society
(d) otherwise permitted by this rule
	Commentary
[1] Cannot render effective professional service without “full and unreserved communication” – client must feel completely secure that discussions with lawyer will be held in strict confidence 
[2] Distinguished from privilege (communications) – confidentiality is wider, source irrelevant, and applies even if other people know the info
[3] Owed to every client. Survives the professional relationship – continues indefinitely 
[4] Owed to anyone seeking advice, even if not retained 🡪 consult can create Rule 3.4-1 conflicts 
[6] Should decline retainer that may require disclosure to one client of CI about another 
[7] Sole practitioners be wary of inadvertent disclosure in shared offices – extent of integration 
[8] Should avoid indiscreet conversations, even to spouse/family, a/b client affairs and shun gossip – could prejudice client and hurt respect for the profession. May not apply to facts that are public knowledge, should still refrain from comment/speculation on client affairs 
[9] Can infer consent to disclose to extent necessary to protect/further client interest – ex: necessary disclosure for court filings/motions. Implied consent to disclose to other members of firm and staff 
[11] Can be required to disclose under 5.5-2, 5.5-3, and 5.6-3 – jury and court safety rules 
3.3-2 – must not use/disclose client/former client’s CI to disadvantage of client or benefit of lawyer or third person without consent of client 
[1] fiduciary relationship forbids lawyer/3rd person from benefitting from use of CI – must get consent before using CI in literary works 
Privileged info = communications (not observations) b/w lawyer/client [Murray], lost when client not treating the info as confidential – only applies in proceedings 
3.3-3 – Future Harm/Public Safety Exception – may disclose, but no more than required, if believe on RG in imminent risk of death or serious BH, and that disclosure necessary to prevent it
	Commentary 			**Never Required to Disclose 
[1] Confidentiality and loyalty are fundamental b/c client must feel free to discuss with lawyer. Very exceptional situations – extremely rare 
[2] Smith v Jones – “serious BH” can include serious psychological harm if substantially interferes with health/well-being 
[3] Should consider (a) likelihood and imminence, (b) absence of other feasible ways to prevent, (c) circumstances under which the info was acquired 
*Issues: Reasonable belief, serious threat, imminence, only as much as necessary 
Smith v Jones – D-hired psychiatrist (Smith) wanted to disclose D plans to abduct, torture, and kill sex worker – lawyer/client privilege applied – future harm exception to privilege – may disclose if: 
(a) Clarity – clear risk to identifiable person/group (ex: sex workers)
(b) Seriousness – death or grievous BH, including psychological harm seriously interferes with wellbeing 
(c) Imminence – creates urgency (*not clear exactly what this means) – imminent here, despite D being out and not offending for 15mths 🡪 sense of urgency as evidence of imminence 
Derby Magistrates – professional privilege is the predominant public interest 
Szarfer v Chodos – breach of fiduciary duty – used info to begin affair – Held: use of confidential info to detriment of client by exacerbating Szarfer’s mental distress associated with marriage breakdown 
	Use of CI to detriment of client and benefit of lawyer 
Stewart v CBC – repair reputation case – breached fiduciary duty (but not confidentiality) publicizing the case in way that undermined the purpose off his prior retainer 		**fiduciary duty 
Inferred Consent 
Geffen – everything left to sister, calling her lawyer to testify as to intent in creating trust. Held: allowed – where interests of justice and interests of client (deceased) align in favour of exception to privilege/confidentiality, should infer consent 
Jack – privilege exists in the air (doesn’t have to be invoked by party to the CI), but when interests of justice and interests of client align and cannot ask the client, can infer consent 
Improperly reasoned: 1) deceased client no longer has interest in CI, 2) advice from lawyer to client x=x privileged communications (lawyer to client vs client to lawyer), 3) in BI of V to allow – presumes D is guilty – only in her BI if he did kill her 
Bell v Smith (SCC) – duty of court to refuse to hear privileged info (at least hold voir dire to determine waiver) – everyone has duty to uphold privilege – cannot induce breach of privilege – should not put questions to attorney that involve disclosure of CI without evidence of waiver 🡪 privilege exists in the air without need to be asserted 
Fink – privilege is constitutionally protected, must be as absolute as possible – minimal impair’t
Inadvertent Disclosure 
Competence 
3.1-2 – must perform all legal services undertaken on a client’s behalf to the standard of a competent lawyer 			🡪 defined in 3.1-1
	Commentary
[1] Lawyers held out as knowledgeable, skilled, and capable…entitled to assume L has ability and capacity to deal adequately with all matters undertaken 
[2] Competence founded in ethical and legal principles, this is ethical – must keep abreast of developments in all areas of law they practise 
[3] Requisite degree of knowledge and skill factors: 
	(a) complexity and specialized nature of the matter 
	(b) lawyer’s general experience
	(c) training and experience in the field
	(d) preparation and study L is able to give the matter
	(e) whether appropriate/feasible to refer to/associate/consult with lawyer more competent
[4] Sometimes, expertise may be required – often proficiency of general practitioner is okay
[5] Should not undertake matters without honestly feeling competent to handle it…
[6] If lacking competence for task consulted, should: 
(a) decline to act; (b) obtain instructions to consult competent L; (c) obtain consent to become competent without undue delay/risk/expense 
[7] May need to seek consent to consult experts
[8] Should clearly specify the facts, circumstances, and assumptions on which an opinion is based – should only express legal opinions genuinely held 
[9] Wary of unreasonable/over-confident assurances…
[12] Conscientious, diligent, and efficient service = strive for timely service and notify of reasonably foreseen undue delay
[14] Incompetent lawyer does disservice to client and brings AoJ and profession into disrepute 
[15] Error/omission, even if actionable for negligence, may not breach competence – but gross neglect or pattern is evidence 
Informing Client of Errors or Omissions 
7.8-1 – When, in connection to matter they’re responsible for, L discovers error/omission that may be damaging to client and can’t be readily rectified, must: 
(a) promptly inform client, without admitting liability
(b) recommend they obtain indep legal advice a/b it, and 
(c) advise of possibility that, in the circumstances, may no longer be able to act for them
	[1] L has contractual and ethical duty to report to the lawyer’s insurer – 7.8-2
Courtesy and Good Faith
7.2-1 – Must be courteous and civil and act in good faith with all persons with whom L has dealings
	[1] Public interest demands matters dealt with effectively and expeditiously – courtesy helps
[2] Ill feelings b/w clients cannot influence lawyers’ conduct and demeanor to each other or parties – animosity b/w lawyers clouds judgement and interfere with orderly AoJ
[3] Should avoid uninformed criticism of competence, conduct, advice, or charges of other lawyers, but should be prepared to act in complaints against another lawyer 
[4] Should agree to reasonable requests about matters that do not prejudice client’s rights 
7.2-2 – Must avoid sharp practice and not take advantage of or act without fair warning upon slips, irregularities or mistakes of other lawyers not going to the merits or involving the sacrifice of a client’s rights 
Inadvertent Communications 
7.2-10 – Lawyer who receives a document relating to their representation of a client and knows/reasonably should know it was inadvertently sent must promptly notify the sender
[1] notify to permit sender to take protective measures – whether must return/destroy is legal question beyond the rule (whether its privilege has been lost) – includes email – does not address legal duties toward documents the sender wrongfully obtained 
[2] may choose to return the document unread, but that is up to professional judgement 
5.1-1 – Advocacy – Commentary [1] – duty to client to raise fearlessly every issue, advance every argument and ask every question, however distasteful, that L thinks will help the client’s case
	**Suggests you would have to use the inadvertent document, if you can (not privileged)  
Exceptions to Confidentiality 
· If CL exception to privilege (compellable = must disclose) 
Rule 3.3-1(b) – Required by law 🡪 never required to disclose confidential (unless CL exception) 
Rule 3.3-3 – Future Harm/Public Safety Exception – serious, imminent, necessary – discretionary 
Dunbar – CL rule of lawyer self-interest – can disclose as much privileged info as would be reasonably necessary to mount a defence, even if not actually party to the proceeding (D lied on stand saying L told him to lie, Crown wanted to adduce communications with L to disprove)  
Rule 3.3-4 – if alleged (*by anyone) that L/associates (a) committed criminal offence in relation to client matter, (b) civilly liable in relation to client matter, (c) committed professional negligence, or (d) engaged in professional misconduct, may disclose CI to defend against allegations, but no more than required 			*Self-defence exception 
Rule 3.3-5 – may disclose as much CI as required to establish or collect fees 
Rule 3.3-6 – may disclose CI to another lawyer to secure legal/ethical advice about proposed conduct
McClure – Innocence at stake exception – in voir dire (1) some evidence communication exists and could give rise to RD, (2) judge accesses the file and as trier of law determines if likely to = RD, then order disclosure of that portion to the trier of fact 🡪 could raise RD in diff way than proposed in (1)
	This test probably applies instead of Dunbar/Smith obiter, even when no continued interest 
Rule 3.3-1 – commentary [8] – may not apply to public knowledge
Ott – learned client sleeping with PI – L sent letter to LSBC, Deputy AG, and RCMP – Held: breach – put personal sense of moral duty above rule of law and client interest, but hard to establish harm 
Stewart – was all publicly available info, but still found breach via use by undermining retainer 
CONFLICTS OF INTEREST
1.1-1 – COI = substantial risk that loyalty to or representation of client would be materially and adversely affected by L’s own interest or duties to another client, former client, or 3rd person 
3.4-1 – Must not act/continue to act where there is COI, except as permitted by Code
[1] some COIs fall within SCC’s Bright Line Rule (Neil) – prohibits representation of client whose legal interests are directly adverse to immediate legal interests of another client even if the matters are unrelated without consent of both – Cannot be used for tactical abuses and doesn’t apply in exceptional cases, where unreasonable to expect not acting in unrelated matters
[2] If BLT inapplicable, still cannot act if COI – risk must be > mere possibility – genuine serious risk
[3] may threaten effective representation when L tempted to prefer other interests over client’s 
[5] founded in duty of loyalty – relationship based on trust – essential to public confidence in AoJ and integrity of legal profession – duty of loyalty includes duty of commitment to client’s cause, duty of confidentiality, and duty of candour 
[6] client must be assured of undivided loyalty – adverse interests can cause irreparable damage 
[7] confidentiality continues after retainer – cannot attack legal work done under retainer or undermine former client’s position on matter central to the retainer **ex: Stewart v CBC
[8] commitment to cause = cannot summarily drop client to avoid COI **itself = COI/betrayal
[9] candour = advise existing client of all matters relevant to retainer 
[10] look for COI at outset and throughout retainer – factors listed to consider 
[11] EXAMPLES: 
(a) acting against client in one matter and for them in another
(b) act for business and employee in employment matters
(c) personal financial interest (shares/partnership interest) – (i) not necessarily COI if small # of shares in public corporation – doesn’t impair judgement or loyalty
(d) sexual/close personal relationship with client – (i) may impair objectivity and confidentiality, exploitation – this conflict not imputed onto firm – can transfer in-firm 
(e) director of client corporation 
	[12] may be COI even where court does not find disqualification necessary under fiduciary duty 
3.4-2 – Consent – Cannot act in matter with COI unless express/implied consent of all affected clients and L reasonably believes can act without material adverse effect on representation/loyalty 
	(a) consent must be fully informed and voluntary after disclosure of COI
(b) can infer consent where (i) sophisticated entity with in-house counsel, (ii) matters are unrelated, (iii) L has no relevant CI b/w the clients, AND (iv) client has commonly consented to lawyers acting for/against it in unrelated matters 
[1] disclosure from duty of candour necessary for consent – if cannot disclose b/c of CI of another client, must decline to act 
[2] should inform of circumstances and reasonably foreseeable ways it could adversely impact client’s interests – including personal connections/interest 
[3] client may give consideration to other factors beyond loyalty in giving consent 
[6] consent can be implied when unreasonable for client to claim it expected undivided loyalty 
sophistication of client, unrelated matters, no CI, AND reasonable basis to believe commonly consents in such circumstances 
3.4-3 – cannot represent opposing parties in a dispute, even with consent 
Successive Representation – issue is relevant CI – substantial risk of adverse impact 
· cannot act with undisclosed COI (1.1-1 = substantial risk, 3.4-1 cannot act with COI, 3.4-2 without consent) 
MacDonald (SCC) – Dangerfield articling student – disqualified entire firm – Test: would reasonable person be satisfied no use of CI would occur – 1) L received CI from relationship relevant to current matter, 2) risk CI will be used – holder absolutely disqualified, presume shared with firm unless clear and convincing evidence rebutting presumption 🡪 mere promises/affidavits not enough – physical separation may be enough (Chinese Walls / cones of silence) 🡪 worried about self-censorship and subconscious direction 
3.4-10 – Unless client consents, cannot act against former client in same matter, related matter, or any matter where there is relevant CI
[1] guards against misuse of CI ensures don’t undermine own work/client position on central matter 🡪 can act against former client in fresh and independent matter wholly unrelated with no relevant CI
3.4-11 – If former client CI relevant to new matter, other lawyer in firm can act if (a) consent from former client, or (b) taken reasonable measures to ensure no disclosure and, if requested, advise former client of measures taken 
Zwicker – defence L swapped sides for sentencing 
3.4-3(opposing in same matter), 3.4-10(successive, same/related matter), 3.4-1 comm 7(cannot undermine own retainer) 
Unconflicted counsel is a PoFJ when liberty at stake 
Lateral Moves – usually successive representation 
J(GP) – V lawyer in SA victim records production application switched to Crown at appeal. Held: Crown role as minister of justice – not supposed to try to win, so not necessarily aligned with V – actual or perceived risk of not doing duty as Crown b/c of duty to V 
Stork and Toews – L for all 3 Ds, withdraw one (the guy paying) for plea of other 2 – care a/b perception of COI – allowed to revoke pleas 
Concurrent Representation 
Neil (SCC) – Bright Line Test – wherever two clients’ interests are directly opposed, cannot represent either without consent, even if matters unrelated 🡪 adopts s1.1-1 substantial risk def of COI
	Exception for sophisticated litigants where likelihood of harm is near-zero 
	BLT only applies with legal interests, not commercial (McKercher) 
Strother (SCC) – assisting competitor, personal gain, and breach of candour 
	Under RoPC, duty of candour doesn’t extend beyond retainer like it did here
 McKercher (SCC) – took on civil suit against CNR who they were go-to counsel for 🡪 BLT appeared to apply (still with CNR on unrelated matters), but no relevant CI 🡪 Duty to avoid COI test (for disqualifying COI): 1) BLT from Neil – directly opposed interests, 2) if BLT inapplicable, substantial risk 🡪 BLT applies only where there are immediately opposed interests in a matter in which the L is acting [can act for A and B if they’re suing each other, so long as you’re not acting in the suit]	🡪 worried a/b prejudice and soft-peddling 
	BLT only applies to conflicting legal interests
BLT doesn’t apply if being used in what appears to be a tactical abuse (prevent ppl from suing you by covering the field) 
Doesn’t apply when its application would be unreasonable (sophisticated clients) 
**BLT adopted in 3.4-1 comm 1, but RoPC COI broader 
Joint Retainers 
3.4-5 – before acting for >1 client in a matter, must advise each that (a) representing both of them, (b) no info from one in relation to the matter will be confidential from the other, (c) if unresolvable conflict arises, cannot represent both and may need to withdraw entirely 
Contingency Fees
3.6-1 – fees must be fair and reasonable 
3.6-2 – subject to 3.6-1, may enter written agreement for contingency fees 
	[2] cannot withdraw from contingent representation other than under 3.7-7 (obligatory) 
Personal Conflicts
LSUC v Hunter – represents client in family proceedings – starts sleeping with client, never advises of potential COI – full success on case, but client didn’t share concerns 
ADVOCACY 
5.1-1 – must represent client resolutely and honourably within limits of the law, while treating tribunal with candour, fairness, courtesy, and respect 
[1] Raise fearlessly every issue, advance every argument, and ask every question, however distasteful that will advance client’s cause
[2] extends to all appearances as an advocate 
[3] not obliged to assist an adversary or advance matters harmful to client’s case 
[5] refrain from expressing personal opinions on merits of client’s case to tribunal
[7] never waive/abandon client’s legal rights (like an available defence) without informed consent 
[8] avoid and discourage frivolous or vexatious objections and attempts to gain advantage from slips/oversights not going to the merits that will merely delay/harass other side – disrepute 
	Groia – okay so long as reasonable basis on mistaken but honest belief 
[9] criminal defence lawyer may rely, regardless of personal opinions on credibility/merits, on any evidence or defences, including technicalities, not known to be false/fraudulent 
[10] if accused makes admissions as to guilt, cannot make affirmative defences or call evidence believed to be false 🡪 cannot go further than testing the evidence of each witness and arguing the evidence as a whole is insufficient to prove guilt BRD 🡪 must inform client of this 
	Woodshedding probably close to incompetence – want full disclosure from client 
5.1-2 – must NOT: 
	(a) abuse process by instituting malicious claims
	(b) knowingly assist/permit client to do anything L considers dishonest/dishonourable 
(e) knowingly attempt to deceive tribunal with false evidence, misstated facts/law, deceptive affidavits, or suppressing what ought to be disclosed – cannot assist in fraud 
(f) knowingly misstate contents of document, W testimony, substance of argument, or an authority/statute 
(g) knowingly assert true fact that cannot be supported by evidence or subject to judicial notice
(h) make reckless or knowingly false suggestions to a W 
(i) deliberately refrain from informing tribunal of binding authority L considers directly on point that’s not mentioned by other party
(j) improperly dissuade W from giving evidence/advise them to be absent
(k) knowingly permit W/party to be presented in false/misleading way or impersonate someone
	Meek – includes omission knowingly misleading (“Chief Inspector”) 
(l) knowingly misrepresent client’s position or issues 
(m) needlessly abuse, hector, or harass a W
(o) needlessly inconvenience a W
(p) appear under influence of alcohol or drugs 
[3] abuse of process to threaten to bring claim or seek withdrawal to gain a benefit 
[4] when examining W, may pursue any hypothesis honestly advanced on strength of reasonable inference, experience, or intuition 
5.1-2A – never counsel/participate in concealment, destruction, or alteration of incriminating physical evidence 
Li – even if know client guilty, can always challenge reliability of W testimony – evidence called not false 
· if client intends to commit perjury, 1) attempt to withdraw, 2) if denied withdrawal (won’t happen now b/c Cunningham), proceed as usual 🡪 try to dissuade first 
Disclosure of Error or Omission – Advocacy 
5.1-4 – If discover unknowingly erred in way that would breach this rule (advocacy), subject to Rule 3.3 (confidentiality), must disclose the error/omission and do all reasonably can in circumstances to rectify it 
[1] If client desires course of action that would breach this rule, must refuse and do everything reasonably possible to prevent it – if cannot prevent, should subject to Rule 3.7-1 (withdrawal) withdraw
**If client commits surprise perjury, must try to rectify, subject to confidentiality – if they don’t correct themselves, must withdraw 
Withdrawal 
3.7-1 – must not withdraw without good cause and on reasonable notice to client 
	[1] complete retainer unless justifiable cause to terminate – cannot be arbitrary or capricious 
	[2] should give sufficient notice to retain and instruct new counsel 
3.7-2 – optional withdrawal – may withdraw if serious loss of confidence b/w L and client 
3.7-3 – may withdraw for non-payment after reasonable notice
3.7-7 – obligatory withdrawal – must withdraw if (a) discharged by client, (b) client persists in instructing L to breach ethical rules, OR (c) L not competent to continue to handle the matter 
