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Criminal Procedure Summary
Ch1 – JURISDICTION
· All criminal offences begin in OCJ
· Trial modes: (1) SCJ J + j with prelim, (2) SCJ J + j without prelim, (3) SCJ J alone with prelim, (4) SCJ J alone without prelim, (5) OCJ J alone
Indictable offences = any sentence, within mins and max
Summary = s787(1) – general penalty = max $5000 fine and/or 2yrs less a day
Hybrid = s34(1)(a) Interpretation Act – treated as Indictable until Crown elects 
Information  ss506 & 788  document setting out charges and recording proceedings
Indictment  ss566 & 566.1  Replaces OCJ Information before the SCJ
D elections for Indictable offences: 
· Elect mode of trial – specific words: s536(2)
· If refuse to elect, deemed to elect J + j in SCJ [s565(1)]
· If charged with multiple offences on single Info, get one election [Garcia] 
· Elect in court or in writing [s536.2]
· If non-469 Indictable offence, D can elect for J alone in OCJ [s554]
· PH  D or Cr can request if 14yrs+ [s536(2),(4)]
Exclusive Jurisdiction Offences – s469
· Must be tried in SCJ [ss468, 469]
· Trial by J + j unless both Cr and D consent to J alone [ss471, 473(1)] 
Absolute Jurisdiction Offences – s553
· Always tried in OCJ
· OCJ judge can discontinue proceedings if appears should be in SCJ for any reason [s555(1)]
Multiple Accused
· Must all elect same mode, or deemed to elect J + j [ss565(1)(a), 567]
· If one chooses PH, all get one [s536(4.2)]
· Court can order D to stand trial without completing PH if Cr and D consent [s549(1)]
Cr Determinations of Trial Mode
· s568 – Cr can insist on J + j if >5yrs 
· s577 – Cr has power to prefer direct indictment – sends it to the SCJ
Territorial Jurisdiction 
· common law presumption to try in geo’l area where offence occurred
· s6(2) – cannot convict for offences committed outside CA
· Libman – can prosecute if “real and substantial link b/w offence and CA” – sig’t portion took place in CA, not infringing on jurisdiction of other states
· s478 – prov of offence has jurisdiction
· s476 – concurrent jurisdiction if within 500km of border, across provinces, or during travel b/w
· s470(a) – have jurisdiction if found, arrested, or in custody in territorial jurisdiction 
Changing Venue
· ss478(3) & 479 – can waive in charges for a guilty plea (If Cr consents and not s469)
· s599(1) – can get change of venue (on app. of D or Cr) if: 
a) appears expedient to ends of justice, including:
i. to promote fair and efficient trial
ii. to ensure safety and security of V/W or to protect their interests or those of society 
Suzack (prior to s599 amendment) – change of venue if prejudiced ability to empanel impartial jury. High onus. Mere publicity not enough – cannot be prejudiced by very info to be heard at trial – content of the publicity would need to be prejudicial. Jury safeguards sufficient (instructions) 
Ch5 – DETENTION
Charter s9 – right not to be arbitrarily detained or imprisoned 
Physical Detention = meaningful interference with physical liberty (ex: handcuffs) [Suberu]
Legally Compelled Detention = when there is criminal liability for with failure to comply [Therens]
Psychological Detention = much broader, involves balancing individual rights with the public interest in effective law enforcement [Suberu] 
Test [Grant]= whether deprived of liberty by police conduct such that a reasonable person in their circumstances would believe they had no choice but to comply [Grant citing Therens] 
Psychological detention occurs when D no longer has the option to walk away 
Psychological detention is assessed in the totality of circumstances, considering 
(a) the circumstances giving rise to the encounter, objectively perceived (i.e. general inquiry or targeted suspicion), 
(b) nature of the police conduct, and (length of encounter, physical contact, etc.)
	Focus of the inquiry is on police conduct – objective standard 
	Includes # of officers, location, physical contact, etc. [Lafrance]
(c) characteristics/circumstances of the accused, where relevant (age, level of sophistication, stature, minority status) 
Non-adversarial gathering of general information x=x detention. If told can leave, no detention*? 
Individualized attention or suspicion alone is not sufficient to establish detention [Suberu] 
Reasonable person is imbued with the personal characteristics and experiences of the accused that are relevant to how they perceive the circumstances [Le, Grant] – can take judicial notice of race relations informing reasonable perception [Le] 
Grant – 3 officers, standing in way, asked pointed questions, gave orders (hands in front), inherently intimidating encounter. Held: arbitrary detention
Le – officers entered private backyard, giving orders, demanding names and ID, all minorities, pursued, small stature. Held: detained when entered yard and started asking Qs. Frequent encounters with police don’t necessarily mean high sophistication – can be learned helplessness
Lafrance – woken by home entry, ordered up and out, Indigenous, 19, small stature, brought to secure interview room, said free to leave but outweighed by everything else. Held: Authorization to be there x=x factor against detention, always consider race with Ind ppl. Entry and orders
ss9 & 10 use same definition of detention [Hufsky] 
Bazinet – detention requires compliance with a demand/directive. Request can = demand Moran 
	Unlawful police conduct weighs in favour of detention – more coercive/intimidating [Le] 
Ch6 – INVESTIGATIVE DETENTION & SEARCH
Traffic / Impaired Driving Enforcement
Dedman – ancillary powers doctrine provides police power to randomly stop vehicles for RIDE programs:
	Test for unlawful interference from Waterfield – police conduct lawful if:
1) falls within general scope of a police duty under statute or common law
CL duties = preservation of the peace, prevention of crime, protection of life & property
2) interference constitutes justifiable use of power associated with the duty
Justifiable is interference reasonably necessary to carry out the duty and reasonable given the nature of the liberty interfered with and the importance of the public purpose served 
Ladouceur – random stops not part of program (arbitrary) still lawful (under s1) so long as only stopped to investigate driving offences – checking license, insurance, sobriety, mechanical fitness of vehicle 
General Investigative Detention – whether lawful under s9
Mann – investigative detention authorized (justified) by law if under Waterfield: 
1) acting within scope of duty – purpose to investigate crime
Officer’s stated purpose not determinative
2) justifiable use of powers  RG to Detain
a. objectively discernible facts giving rise to RG to suspect clear nexus b/w D and recent/ongoing crime  this is minimum, must determine if justified in totality of circumstances 
b. Reasonably necessary in the circumstances – extent of necessity to perform the duty, nature of liberty, nature/extent of interference 
Can detain for investigative purposes if reasonable grounds to suspect in all the circumstances that the individual is connected to a particular crime and that the detention is reasonably necessary. The detention should be brief and does not impose obligations to answer police questions 
RG to SUSPECT
Chehill – some facts (false name, flight from police) can raise reasonable suspicion on their own, but generalized suspicion or characteristics that broadly apply to innocent ppl/ambiguous x=x RS on their own. 
· RS = reasonable possibility, not probability – need not be the only reasonable inference
· Cannot ignore exculpatory information – based on all info held prior to detention 
· Caution against discriminatory/stereotypical profiling/bias 
· Facts underlying RS must be from conduct, not personal characteristics
· Exercising Charter rights x=x grounds for RS
· Onus on Cr to show objective facts = RS, objectively viewed – capable of supporting inference of criminality  x=x hunch/intuition 
· Can be based on officer experience/training if evidence of it provided 
Nesbeth – can have investigative detention for suspected offence, not just one already known a/b
REASONABLY NECESSARY in the circumstances
	Extent to which necessary, the liberty, nature/extent of interference 
Aucoin – consideration of alternative less-coercive solutions to whether and how to detain 
	Were there other reasonable means available? Ex: could’ve waited for backup 
McGuffie – short duration – cannot last so long as to become de facto arrest. Tailored to facts
	Barclay – brief duration  either confirm suspicion and arrest, or release
		Factors for duration: 
· Intrusiveness of detention
· Nature of suspected offence
· Complexity of investigation  complex = longer, but still “brief”
· Immediate safety concerns  longer
· Ability to carry out investigation without continued detention 
· Lack of police diligence
· Lack of availability of investigative tools – so long as made available and used ASAP (ex: sniffer dogs)
EMERGENCY SITUATIONS – Exception?
Clayton – risk to public safety  balance seriousness of risk with liberty interest to determine whether detention no more intrusive than reasonably necessary to address the risk
Consider: situation, nature of offence, info known a/b suspect and crime, extent to which response tailored to the situation  basic Waterfield test – justified in totality
Held: perimeter and detentions around parking lot with gun call justified. Initial detention and continued detention justified 
**If imminent danger, seems to be Waterfield – continued detention always Mann
	Bassett – must be true emergency in mind of police to apply Clayton
	Iyamu – initial detention requires either RS or legitimate safety concerns to be lawful 
Search Incident to Investigative Detention 
	Mann – SITID = presumptively unlawful
		Under Waterfield test, can frisk SITID if RG to believe safety risk b/c of objective facts
1) Duty = protection of life and property
2) Justified – pat-down search if RG to believe:
a. Reasonably necessary in totality of circumstances
b. Safety risk to self/others 
Cannot be used as means to conduct SITA (for evidence) without RPG for arrest
Plummer – bullet-proof vest and overnight bag
Safety risk can justify > pat-down (search bag) when reasonably necessary to address safety risk  focus on valid protective purpose and necessity, not location 
Ch7 – s10 of CHARTER - RTC
	s10 – rights on arrest or detention 
(a) to be informed promptly of the reasons therefor 
(b) to retain and instruct counsel without delay and to be informed of that right 
Right to be Informed of Reasons – s10(a)
· purpose is to ensure detainee understands their jeopardy [Latimer] – allows informed decisions
· can only meaningfully exercise s10(b) if know extent of jeopardy [Black]
· Reasons must be explained in clear and simple language [Mann] 
· Issue = whether D understands general nature and extent of their jeopardy [Smith, Evans]  
“Promptly” = immediately upon detention or as soon as practicable [Thompson; Gonzales] – any delay must be reasonable 
Evans – arrested for drug charges, slowly became murder suspect during interrogation – never formally informed he was suspect in murder 
Question = what D can reasonably be taken to have understood a/b his jeopardy – D could (and in fact did) infer change in jeopardy from conversation – whether had enough info to decide how to exercise s10(b) rights 
Right to Counsel – s10(b)
Sinclair – x=x right to have counsel present throughout counsel – RTC just to ensure D aware of available choices, not that they make the best choice
But could have them present with police and D consent, or could make it a condition for providing a statement 
RTC has both informational and implementational components – both impose duties [Bartle]
Informational Duties
Bartle – read caution card: RTC without delay, phone any lawyer you want, free LAO advice, but did not reference toll-free LAO # on card or ask if D wanted lawyer now b/c no roadside phone
D: thought officer meant could call when one available, like Monday morning – refused b/c didn’t know who to call
Held: breach by not informing of DC 24-hr toll-free # and emphasizing it’s free
s10(b) imposes 3 duties on police: 1 info, 2 implementational
1) Inform of RTC without delay and existence and availability of LAO/DC
Arises immediately upon arrest/detention [Suberu] 
Info required depends on what’s actually available in the jurisdiction 
2) If D indicated desire to exercise RTC, provide reasonable opportunity (unless urgent/dangerous circumstances)
3) Hold off – refrain from eliciting evidence until D has reasonable opportunity
Implementational duties don’t arise until D invokes RTC 
s10(b) rights can be waived, but standard is high [Clarkson]
Cannot consider D diligence or waiver unless informational component satisfied 
Waiver of informational rights will be rare – requires full knowledge to waive – simply saying you don’t want to hear the info x=x waiver 
Ex: I’m a lawyer, I know my RTC (maybe), vs I know a/b my RTC (no), vs just charged 2nd time in same incident and waives info a/b DC (yes) 
Resolve any uncertainty by just reading the standard caution 
Evans – Police not required to be 100% D understands RTC, unless objective reason to doubt, then must take additional steps – reasonable efforts to explain RTC to D – recitation is enough
	Absent contrary evidence, (+) response to DYU is sufficient to infer [Hollis] 
Prosper – if D asserts RTC then changes their mind, police must inform of right to reasonable opportunity and duty to hold off, then D can persist in waiving with full info 
Willier – this extra informational duty doesn’t apply when D fails to contact desired lawyer and decides to call a diff one 
Implementational Duties
1) Provide reasonable opportunity to contact counsel, including duty to facilitate [Manninen] 
2) Refrain from eliciting evidence until reasonable opportunity had [Manninen] 
Conditional on D invoking RTC  Yes=yes, No=no, I dunno=no – confirm D understands [C(JW)] 
Taylor – if material change in jeopardy (ex: new charge), must be informed of change and given new opportunity to contact counsel 
Impaired driving cause death/BH – never gave opportunity throughout hospital trip and blood samples taken by officer b/c officer “didn’t think of it” Held: breach 
No duty to provide own cellphone, but must facilitate as soon as practicable and refrain in meantime – first reasonable opportunity 
Crown must prove delay was reasonable – barriers/impracticality and proactive steps taken  none here  in hospital, police have obligation to take steps to ascertain whether private phone call reasonably feasible 
Delay permitted only where access not reasonably possible (safety, imminent risk of loss/destruction of evidence, risk of jeopardizing investigation) [Suberu] 
Rover – can only delay if turn mind to the circumstances and conclude on reasonable basis that delay needed/justified and must take reasonable steps to minimize delay
Playford – right to consult with counsel in private  Fan – if privacy unavailable, offer without, if refused continue to hold off 
Ralph – duty to hold off not violated if D volunteers info – just can’t ask questions 
“Reasonable opportunity” – factors: seriousness of charge, urgent investigation, nature/extent of efforts to contact counsel, availability of DC, CC timelines for evidence collections 
Willier – urgency, danger, or other compelling reasons can justify exception to holding off and reasonable period – risk of losing evidence 
Lawyer of choice unavailable, can refuse other counsel and wait reasonable period for response [Willier]  then, if no response, can choose other lawyer [Traicheff]  unlikely to find breach if end up speaking with DC and don’t further request different counsel [Willier]  expected to speak with diff counsel after reasonable time, then, if refuse, duty to hold off ends [Black]
Can waive implementational duties, but high threshold – clear, voluntary, and premised on true appreciation o the consequences of waiver [Clarkson]  answering police questions x=x waiver [Manninen] 
Multiple Consultations
· 10(b) includes right to contact 3rd party (ex: parent) to facilitate access to counsel [Blake]
· Can have call with another lawyer if 1st call did not constitute fulfillment of s10(b) rights (ex: lawyer not competent, didn’t understand advice), and police alerted to the issue [Badgerow]
· Can require further consultation where there’s a material change in circumstances (jeopardy) [Sinclair, Taylor]
Re-consultation required where:
1) New procedures involving D – non-routine (ex: polygraph, lineup) [Leclair]
2) Change in jeopardy – investigation takes new and more serious turn [Sinclair]
3) Reason to believe D may not have understood initial advice or if police undermine the advice [Burlingham]
Reinstates duty to hold of until reasonable opportunity for new consultation [Sinclair] 
Lafrance – reason to Q D’s understanding – objective test – concern should have arisen in minds of officers that D didn’t understand their rights/how to exercise them  19, Ind, inexperienced, murder suspect – hours into interview, asked for 2nd call to dad to get lawyer – refused  D said LAO told him to get a lawyer before continuing to talk, Officer said already spoke with lawyer & might’ve misunderstood advice b/c not entitled to lawyer presence 
Assess in totality of circumstances, including D’s capacity/personal characteristics, entire interaction with police, perceived power imbalance  Q = whether D may not have understood advice 
x=x general confusion – objective indicators that further consultation required to make meaningful choices about cooperation 
Ch8 – RIGHT to SILENCE
Common Law – Confessions Rule – only applies to PIAs
The confessions rule provides that statements to authorities are inadmissible if given in circumstances raising RD as to voluntariness [Tessier, Oickle].  Onus on D to raise [Hodgson]
· Applies to all statements made to persons in authority, except for statements constituting the actus reus of an offence [Stapleton, Rivera] 
· If air of reality of involuntariness, the confessions rule requires the Crown to prove BRD that statements made to persons in authority were voluntary [Paterson, Hodgson] 
· Balances the right to silence and rights against self-incrimination against legitimate law enforcement objectives in investigations [Tessier]
· Animated by concerns about reliability and fairness [Tessier]
· RTS = right to remain silent, not the right not to be spoken to/questioned [Singh] – but can deny meaningful RTS in face of repeated assertions – detention and questioning until confess [Otis]
· Hebert – continued questioning, short of denying right to choose or operating mind, is acceptable  cannot break their will 
· TJ has obligation to hold a voir dire if alerted by evidence of voluntariness issue [Hodgson] 
PERSONS in AUTHORITY
· Confessions rule only applies to statements made to PIAs – typically, those people formally engaged in arrest, detention, examination, or prosecution on behalf of the state [Hodgson] 
Hodgson – PIAs only b/c rule serves as check on coercive state power and preserves principle against self-incrimination 
	PIA = anyone D reasonably believes can influence/control their proceedings 
	Subjectively held belief that is objectively reasonable 
Ex: parents if inducement to confess tied to decision to call police [AB], social worker investigating allegations of child abuse [Sweryda], V if believe have control [Downey]
If maybe coerced by private individuals, just clearly caution jury a/b coerced confessions
Singh – b/c of reasonable belief in authority, undercover cops x=x PIAs
VOLUNTARINESS 
· Contextual and fact-specific inquiry in totality of circumstances [Tessier, Oickle] 
Oickle – assess voluntariness in totality of circumstances, focused on fairness in addition to reliability. CJS’s overriding concerns is to not convict the innocent. Involuntary = inadmissible 
	Confessions rule meant to protect against unreliability to avoid false confessions
· Stress-compliant – aversive interpersonal pressures in interrogation – confess to escape – look for false evidence, suggesting protestations futile
· Coerced-compliant – coercive techniques – threats and promises
· Non-coerced-persuaded – persuaded to doubt own memory/innocence – false evidence?
· Coerced-persuaded – like non-coerced, but with classic coercive elements 
Must be sensitive to particularities/vulnerabilities of D
· Threats / Promises – Ibrahim rule – hope of advantage (prospect of leniency) of fear of prejudice  improper inducements  look for a quid pro quo
· Improper inducement when strong enough to raise RD that D’s will overborn
· offer of psychiatric assistance can = inducement if causal connection to confession [Ewert] 
· threats can be implicit (“it would be better if…”), but moral appeals x=x induced [SLS] 
· Accurate appraisal of D’s situation/options x=x inducement [Blackhouse]
· D-initiated qui pro quo only relevant if authorities indicate they’ll accept [Spencer] 
· Assess strength considering D’s characteristics and experience [Spencer]
· Othman – assertion that D’s credibility highest in interview and silence will be viewed (-)’ly at trial = threat and inducement – inadmissible 
· Oppression – atmosphere of oppression/inhumane conditions 
· Can include deprivation of food, clothes, water, sleep, medical attention, denying access to counsel, prolonged and excessively aggressive questioning 
· False evidence can contribute when combined with other factors 
· Must show overall atmosphere of oppression (not single condition) induced the statement [Hoilett] 
· Police Trickery – police allowed to deceive, but must repress conduct that shocks the community / offends integrity of the CJS (ex: impersonating a priest/lawyer) [Rothman]
· Can be so shocking as to be inadmissible, even if voluntary/reliable 
· Jackson – “this is your last chance to tell your side” = wrong, but not shocking
· Operating mind doctrine – minimum standard of awareness required for statements to be voluntary. Operating mind means the accused must be capable of making a meaningful choice to speak or not, objectively assessed [Tessier]. It is a low threshold, requiring only awareness of what is being said to them, what they are saying, and that it’s being said to police, who can use it against them [Oickle, Whittle] 
· Gregoire – intoxication not sufficient. Held: exclude b/c dozing off & in stupor
Strong inducements or intolerable conditions = exclude. Lesser inducements and oppressive conditions can combine to require exclusion 
	Held: long interviews, multiple officers, delayed sleep, 6am re-enactment – voluntary. 
· Absence of RTS caution not determinative, just one factor in voluntariness assessment [Pearson]. Should air on side of caution and read it
Constitutional RTS – only applies when D detained and not PIAs – undercover cops
· Protected under s7 as the right against self-incrimination is a PoFJ [Hebert]
· Charter RTS is based on the D’s right to choose to whether to speak [Hebert]
Singh – only applies as an additional protection to the CL rule where statements made to a person not in a position of authority (i.e. agents) – otherwise Charter rule subsumed by confessions rule
Hebert – analysis focused on the conduct of authorities – did they deprive D of right to choose
Charter RTS only violated when the state acts to subvert D’s constitutional right to choose whether to speak 
Agent of the state must actively elicit the information – if D speaking freely/agent not asking questions/not causally related to questions, then no breach 
	Use subterfuge to interrogate after D has asserted RTS = eliciting + breach
		Unlikely to exclude if officers acted with due care for D’s rights – s 24 inclusion
Broyles – Tests for Agent and Elicitation:
1) Agent of the State = would the exchange have occurred, in the form and manner in which it did, but for the intervention of the state (ex: friend wearing a wire and encouraging D to confess/ignore RTS)
2) Active Elicitation = in all the circumstances of the exchange, there is a causal link between the agent’s conduct and the statement being made. Factors: 
a. Nature of the exchange – relevant parts functionally equivalent to an interrogation
b. Nature of relationship with the agent – relationship of trust, vulnerability, evidence of manipulation, etc. all relevant 
Statutory Compulsion – compelled statements 
	White – statutorily compelled statements can violate s7 if used in criminal proceedings 
Inadmissible as a compelled statement if provided on basis of honest and reasonably held belief that required by law to provide the statement. Onus on D on BoP
Does not apply to mandatory records/reports in regulated industries – informed consent, but does in MVA accident reports (a necessary part of life for many – not freely chosen)
Mr. Big Operations – concerns for unreliability, prejudicial effect, and abuse of process/integrity of CJS
	Hart – 1) Mr. Big confessions presumptively inadmissible – must always hold voir dire 
		2) Crown must establish on BoP that probative value outweighs prejudicial effect 
· Probative value = reliability
· Length, # of interactions, nature of relationships, nature and extent of inducements, threats, conduct of interrogation, characteristics of D (esp. age and MH), characteristics of confession (detail, hold-back evidence, confirmatory evidence, accuracy in mundane details, etc.) 
· If questionable circumstances, markers of reliability more important
· Prejudicial effect = bad character evidence of context 
· Moral prejudice – propensity to commit crime or lie here vs there
· Reasoning prejudice – distract jury from actual charges / elements
Consider possibility of partial exclusion or prejudicial evidence or limiting instructions	
3) If police misconduct amounted to abuse of process undermining trial fairness or integrity of CJS, TJ has discretion to exclude – even if reliable **DO THIS 1st**
· Cannot overcome D’s will and coerce a confession (ex: threat of violence) 
· AoP if conduct offends community’s sense of fair play and decency 
Held: prejudicial and AoP – isolated, unemployed, no reliability markers 
Zvolensky – UCO befriended D, asked to get guns to kill wife – Hart applied, but UCO’s conduct did not overbear D’s will and sufficiently probative – admissible 
Ch9 – CHARGING, ARREST, and POLICE BAIL
Initiating Process – Laying Information 
s504 (indictable) and 788 (summary) – allow anyone to lay Info alleging D committed offence [Ellis] 
	s795 – process for laying Info for indictable also applies to summary 
LAYING INFORMATION
s504 – anyone can lay Info in writing and under oath before a justice in Form 2 if RG to believe (personal knowledge or hearsay – Peavoy – must believe it themselves + believe RG exist): 
(a) Person committed Ind offence anywhere that’s triable in the province and the person (i) is/believed to be, or (ii) resides/believed to reside, in territorial jurisdiction 
(b) Committed Ind offence in the territorial jurisdiction 
(c) Unlawfully received property unlawfully obtained within the territorial jurisdiction, OR
(d) Possesses stolen property within the territorial jurisdiction
· If conditions met, JP must receive and swear (endorse) the Info – no discretion [Ellis]
ISSUING PROCESS 
Public Prosecutions
s507(1) – hear ex parte allegations (and Ws if desirable/necessary), if prima facie case, must issue summons / warrant for arrest
		(4) – issue summons unless RG to believe arrest necessary in public interest
Private Prosecutions 
	McHale – 507.1
1) Anyone lays Info  Private informant must provide sufficient info for Info to be drafted (names, addresses, phone #s of Ws, indicate whether police investigated, describe former attempts to lay charges/issue process) – under oath & written [s504]
504 not met (no RG) = JP cannot receive the Info
504 requirements met = must prepare Info, have PI affirm it, endorse it
JP sets date for pre-enquete hearing to determine whether to issue process
2) Notice to AG – to issue, JP must give AG copy of private Info and reasonable notice of hearing [s507.1(3)(a), (c)] and opportunity to attend and participate [s507.1(3)(d)]
3) Pre-Enquete held to determine whether to issue process(warrant/summons) to compel D to attend and answer the charge  avoid spurious/frivolous prosecutions 
s507.1(3) – Justice may issue summons/warrant only if:
(a) has heard and considered allegations and evidence of witnesses
(b) AG has received copy of Info
(c) AG received reasonable notice of hearing
(d) AG had opportunity to attend and cross/call evidence 
(4) – AG may appear at the (3)(a) hearing without being deemed to intervene
(6) – if don’t issue, Info deemed never to have been laid 
(11) – AG = AG + deputy for proceedings that AG could’ve commenced 
	McHale – AG can withdraw the private Info as soon as the Justice decides to issue process
	Morrison – pre-enquete is non-adversarial, ex-parte, and in camera
		Question is whether there is prima facie case – evidence of each element
Court has limited discretion to decline to issue in “clearest of cases” – Ws/PI not credible, mentally disordered, or frivolous/vexatious/abusive charge 
AG has duty to supervise all prosecutions – can intervene and assume conduct of the private prosecution [Krieger], cross/call evidence without conducting prosecution [s579.01], direct a stay of proceedings any time after info laid even before pre-enquete [s579(1); McHale] – actually, only after process issued [Ambrosi]  Cr discretion not subject to review unless abuse of process 
Initiating Process – Arrest – prior to laying Info
Arrest = either (i) actual seizure/touching of the body with view to detention or (ii) pronouncement of “words of arrest” [Latimer] = conduct of officers have effect of putting D under arrest, despite intention – D reasonably understood they were being arrested in totality of circumstances  de facto arrest via word conveying arrest, conduct of officers, and D’s submission to authority 
Arrest (and associated powers) continue until brought before justice and either released on bail or detained [Asante]
ARREST POWERS – without warrant 
s494(1) – anyone may arrest without warrant person  citizen arrest 
(a) finds committing Ind offence, OR
(b) they believe on RG
i. has committed a criminal offence, AND
ii. is escaping and being freshly pursued by persons with lawful authority to arrest them
(2) owner/possessor of property (or person they authorize) may arrest if found committing offence in relation to that property AND
(a) arrest at that time, OR 
(b) within reasonable time, believing on RG that officer arrest not feasible 
(3) non-officer must deliver D to officer as soon as reasonably possible in the circumstances [Cunningham] 
s495(1) – officer may arrest without warrant person  police arrest 
(a) RG believe has committed, or about to commit, Ind offence
(b) finds committed criminal offence, OR
(c) RG to believe arrest warrant/committal currently in force 
FINDS COMMITTING 
	Abel – found committing = in the very act of committing – criminal activity in presence
		Must witness at least the essential features of an offence 
		RG to believe person in process of committing offence – apparent to reasonable person
REASONABLE GROUNDS 
Shinkewski – assessing RG to believe:
(a) objectively reasonable subjective belief that RG exist – RP would agree RG exist
(b) standard = < prima facie / BOP, but > reasonable suspicion/hunch
(c) must consider all info known – can disregard unreliable info 
Gerson – includes honest but reasonably mistaken belief in fact – further inquiry
(d) view all available info cumulatively 
(e) contextual – totality of circumstances – including background info and officer training and experience 
Golub – Can relax RG standard if dynamics of arrest warrant it 
Feeney – RG able to come from info of another officer stating they believe there’s RG
ARREST WARRANTS 
· Orders police to arrest and bring to court to answer charge [ss493, 511, Form 11]
· Remains in force until executed [s511] 
· Warrants often issued at first instance when Info laid under s507/507.1
· Bench warrants can also be issued when D FTA [ss512, 597]
· Also issued when D alleged to have breached RO, commit offence while on RO, or surety seeks removal [ss512.3, 766] 
· can be issued to compel Ws to attend/remain [ss698(2), 704, 705]
Feeney – DWELLING HOUSE – need warrant to enter dwelling to effect arrest, unless in hot pursuit  general arrest warrant insufficient, need warrant authorizing entry to arrest 
	Feeney warrant issued if RG for arrest and RG to believe D present 
	Must still make proper announcement prior to entry 
	s529(1) – arrest/entry warrant if (1) RG immediately prior to entry that D inside
	s529.1 – standalone entry warrant if arrest warrant exists already or RG to arrest without
· J can add conditions necessary to make entry reasonable, including “no-knock” to prevent harm or imminent destruction of evidence [ss529.2, 529.4] 
· Can use tele warrants [s529.5]
· Macooh – hot pursuit = continuous pursuit, conducted with reasonable diligence, so commission, pursuit, and capture all part of single transaction – includes pursuit taken over from citizen arrest by police 
USE OF FORCE – police and citizens
Nasogaluak – s25(1) – anyone is justified in use of force to effect lawful arrest so long as acted on RPG and only as much force as necessary in the circumstances
s25(3) – cannot use force intended/likely to cause death/grievous BH unless believes necessary on RG to protect self/anyone under their protection from death/grievous BH
Must be proportionate, necessary, and reasonable – considers exigent circumstances 



Release by Police 
· If arrest without warrant, can release on appearance notice, summons, or undertaking [s498(1)] unless reasonably believes detention necessary as per s495(2), for safety of Ws/Vs [ss498(1), (1.1)], but again deemed lawful even if don’t release as soon as practicable [s498(3)] 
· Must be before D brought before a justice [s498(1)] 
s495(2) – police shall not arrest for less serious offences (absolute, hybrid, sum) unless reasonably believe necessary to 1) establish ID, 2) secure/preserve evidence of the offence, 3) prevent continuation/repetition of the offence, or 4) ensure attendance at court 
BUT – s495(3) – notwithstanding (2), exercise of s495(1) power deemed lawful for (a) any CC proceeding and (b) any other proceeding unless violation alleged and established
Appearance Notice – s497, Form 9 – attendance at specific time/date, informs that FTA is crime and can result in arrest warrant [s500]  can include fingerprinting appearance (Ind only)
Summons – s509 – issued by J rather than officer, but includes same info 
Undertaking – attendance at specific time/date, but can also impose conditions is reasonable in the circumstances and necessary to ensure attendance, or safety of Ws/Vs, or prevent continuation/repetition or commission of another offence [s501(3)] 
s503(1.1) – general release power – prior to bringing before justice, can release if detention no longer necessary on (a) appearance notice, or (b) undertaking (not s469 offences) 
If appearance notice or undertaking issued, officer must lay Info before J under s505, so hearing can be held under s508  s508 hearing – J hears and considers sworn allegations of informant (and Ws if desirable/necessary) – either confirm appearance notice/undertaking (or cancel and issue summons or arrest warrant) or cancel process and require D be notified od the cancellation – case to meet?
s499 – can release (AN or undertaking) pursuant to arrest warrant if (not s469) justice has endorsed the warrant for release 
NON-COMPLIANCE with ss 505, 507, 508 – Consequences 
· s505 – if AP under s497 or release under ss497 or 503, Info shall be laid before Justice as soon as practicable and before D’s appearance date
· s507(1) – justice receiving Info under s504 shall (unless already arrested) (a) hear and consider ex parte (i) allegations, and (ii) W evidence if desirable/necessary, (b) if case made out, issue summons/arrest warrant – (2) compulsory – can’t refuse to issue b/c arrest could be made without warrant 
· s508(1) – justice receiving Info under s505 shall…(b) if case made out, (i) confirm AN/undertaking, or (ii) cancel and issue summons/warrant, (c) if case not made out, cancel process and require D notified of cancellation 
· JP cannot dismiss the charge under s508 hearing [Ladouceur] 
· If process not confirmed, police can just gather more Info and try again with another JP [Millar] 
Ladouceur – non-compliance x=x nullity  Info remains valid, but a defect in the confirmation (or swearing of the Info) process is a full defence against FTA and prohibits issuance of an arrest warrant – loss of jurisdiction over the person, not the offence – regain when D appears 
Ch10 – JUDICIAL INTERIM RELEASE / BAIL 
· s503(1) – must bring D before justice 
(a) if J available, within 24hrs, without unreasonable delay, and within that period 
(b) if J not available within 24hrs, then ASAP
· non-compliance can breach Charter ss9 and 11(e)
· If not a s469 offence, either released on consent of Cr or set date for contested BH [ss515(1), 516]  if adjourn >3 days, need D consent [s516(1)]
· Donnelly – repeated adjournments for bail can breach ss9 or 11(e)
· If remand pending BH, JP can order non-communication conditions [516(2)]
· if s469 offence, BH must be in SCJ [s522(1)], so must remand pending application to SCJ [s515(11)]  hearing conducted in same manner as s515 BH, subject to modification as required by SCJ rules/procedures [s522(5)] 
Charter s11(e) – the right not to be denied reasonable bail without just cause 
EVIDENCE
· Bail hearings have more relaxed standards of evidence than trial proceedings, allowing the Crown to lead evidence that may not be admissible at trial [s518(1)(c), (d), (d.1)]
· Justice may receive and base their decision on any evidence they consider “credible or trustworthy” [s518(1)(e)].
· Justice may ask questions of D, but cannot be asked directly about the allegations, unless they testified to it on direct [s518(1)(a), (b)] 
PRINCIPLE of RESTRAINT
· Principle of restraint, as codified in s493.1 requires primary consideration be given to release at the earliest reasonable opportunity and on the least onerous conditions appropriate in the circumstances, including practicality for D’s compliance with them, while taking into account the grounds referred to in s515(10) or s498(1.1) 
· The ladder principle, as outlined in Antic and codified in the principle of restraint, demands the least onerous form of release reasonable in the circumstances be applied. Less onerous forms must first be considered and rejected before a more onerous form may be imposed [Antic]. 
· Release orders that do not conform to the ladder principle, in terms of form of release or conditions imposed, violate s11(e) of the Charter [Antic]
s515(1) – if non-s469 and no GP, must release without conditions unless the Crown (following a hearing) shows cause why detention or release with conditions is justified   *Cr burden
(2) – if no RO under (1), shall (unless Crown shows detention justified) make RO setting out conditions directed by JP under (4) and, as case may be,
(a) indication RO doesn’t include financial obligations 
(b) D’s PTP specified $ if FTC with conditions 
(c) obligation to have surety/sureties with or without PTP
(d) cash deposit with or without PTP
(e) if D not a provincial resident or doesn’t ordinarily reside within 200km of custody location, deposit w/without PTP, w/without sureties 
(2.01) – shall not order (2)(a)-(e) unless Cr shows why less onerous forms inadequate
(2.02) – must favour PTP over deposit if D/surety has reasonably recoverable assets 
(2.03) – must be satisfied surety is least onerous form possible in the circumstances
Failure of surety to provide reasonable supervision can = forfeiture of PTP [ss770-771] 
Antic – cash bail is highly onerous, as is surety requirement
	When monetary condition necessary and sureties available, cannot impose cash bail
J has positive obligation to inquire into ability of D to pay, and amount must be no more than necessary to satisfy the concern otherwise justifying detention
	11(e) affords rights to both “reasonable bail” and denial only for “just cause”
CONDITIONS – s515(4)
· ss515(4.1)-(4.3) dictate/suggest specific conditions to impose unless shown unnecessary
· Antic – only if necessary, in relation to s515(10) grounds 
Release without conditions is the presumption 
· Zora – individualized approach – must be tailored to D and practicable capable of complying
DISADVANTAGED ACCUSED
· s493.2 – must give particular attention to circumstances of (a) Aboriginal accused, and (b) accused in vulnerable populations overrepresented in the CJS and disadvantaged in obtaining release  some evidence of overrepresentation in sentencing context [Jackson] 
· Hope – Gladue principles apply to bail
REVERSE ONUS 
	s515(6) – reverse onus if
(a) non-469 Ind offence (i) committed on release for Ind offence…
(b) non-469 Ind offence and D not ordinarily resident of Canada 
(b.1) IPV offence and D previously convicted/discharged under s730 of IPV offence
(b.2) violent offence with weapon, convicted of same in 5yrs, if both max 10+yrs
(c) offence under ss145(2)-(5) committed while on a RO or ss679, 680, 816 
(d) offence punishable up to life under CDSA ss5-7
s522(2) – all s469 offences are reverse onus 
Pearson – “just cause” if for 1) narrow circumstances and 2) necessary to promote proper functioning of the bail system and not undertaken for any extraneous purpose  s515(6)(d) reverse onus constitutional (drug offences) 
Morales – s515(6)(a)(i) – constitutional – RG to believe D breached existing order – s515(10)(b)
GROUNDS FOR DETENTION – s515(10)
(a) necessary to ensure attendance in court 
(b) necessary for the protection or safety of the public, having regard to all the circumstances, including whether there is a substantial likelihood that the accused will further offend or interfere with the administration of justice
Does D pose substantial risk of reoffending in a way that endangers public safety [Morales]
Exactitude in predicting recidivism not required/possible [Lyons] 
(c) necessary, having regard to all the circumstances, to maintain public confidence in the administration of justice. Particular attention is given to [St-Cloud]
i. the apparent strength of the prosecution’s case,
ii. the gravity of the offence, 
iii. the circumstances surrounding commission, including the use of firearms, 
iv. the prospect of a lengthy term of imprisonment if convicted 
St-Cloud – Tertiary ground is to be assessed from the perspective of a reasonable person, informed about the goals underlying the legislative provisions, Charter values like liberty and innocence, and the actual circumstances of the case 
Unjustified detention can also undermine public confidence in the administration of justice  do not yield to purely emotional/uninformed public reactions 
Not just for particularly heinous or unexplainable crimes – determine in totality of circumstances, but especially (i)-(iv) 
· s517; Toronto Star – must order publication ban if D requests it 
REVOCATION / REASSESSMENT 
s524(3) – shall cancel/revoke RO if
(a) D breached / about to breach RO
(b) RG to believe D committed Ind offence while on RO
Either (4) order detention following a reverse onus BH, or (5) make a s515 RO
· new charges will be reverse onus too if both Indictable 
s523.1 – Judicial Referral Hearings – can issue new RO, order detention, remand for photos/fingerprints, or take no action  once order made, any FTC charge must be dismissed  must be at request/referral of the Crown 
VARIATIONS AND REVIEWS 
· RO can be varied, or detention order vacated, with consent of Cr and sureties [ss502(1), 519.1, 523(2)] 
· s680 – review procedures for s469  same test from St-Cloud 
· s525 – mandatory detention review after 90 days pre-trial detention, unless waived by D [Myers]
· s523 – additional avenues for reconsideration of bail/detention by either PH J (non-469) or TJ
· s520(1) – D’s review of s515 detention orders or terms of RO - s521(1) – Cr’s review of s515 RO
(7)/(8) (d) J may dismiss application, or (e) if cause shown, vacate order and make any s515 order 
St-Cloud – review only if error in law, clearly inappropriate decision (incorrect weighing of factors), or where new evidence shows material change in circumstances 
New evidence [ss520(7) and 521(8)] admissible on flexible application of Palmer criteria for “new evidence”:  if “new” – consider the s515(10) analysis anew 
(1) truly new or not tendered before for some legitimate and reasonable reason 
(2) must be relevant – bears upon the s515(10) grounds
(3) considered credible or trustworthy by the J
(4) must be significant – reasonably could have affected the balancing exercise under s515(10) 
Oland – s680 review – (1) review and if not confirmed, (a) vary, or (b) substitute other decision
Defer to factual findings unless O+P error. Substitute decision if error in law/principle, otherwise only if O+P error (clearly unwarranted decision) 
	Whyte – If s522 RO, usual practice is to do new s522 in SCJ rather than review in OCJ
BREACH
Zora – to be convicted of FTC with bail conditions, must know you are breaching or seriously risking breach (subjective MR) 
Ch11 – DISCLOSURE & 3RD PARTY PRODUCTION
Stinchcombe – Crown has duty to disclose all relevant evidence, whether favourable to the D or not, subject to reviewable Crown discretion (clearly irrelevant, withholding ID for protection of informers, privilege, and timing of disclosure to complete investigation) 
	Cannot withhold if reasonably possibility it will impair full answer and defence
	D must raise disclosure issues with the TJ ASAP. Privilege = only absolute justification
All relevant statements made to police must be disclosed, otherwise notes or W info 
Initial package prior to election/plea, triggered by D request, ongoing obligation 
Taillefer – threshold for relevance is low
	McNeil – Cr obligation limited to info in its possession/control
		Police have correlative duty to disclose all relevant info (fruits of investigation) to the Cr
If Cr notified of existence of potentially relevant info, must make reasonable inquiries (gov’t bodies/departments, credibility/reliability issues of Ws)
		Where police disciplinary info is relevant, should form part of Stinchcombe package
	Gubbins – police failure to disclose to Cr = breach of s7 Charter 
PRIVILEGE 
· confidential informer privilege is “near-absolute’ [Barros] 
· Innocence-at-stake exception [Leipert, McClure] 
DUTY to PRESERVE
· corollary duty of Cr [Egger] – breached by loss/destruction from unacceptable negligence [La] – Whether Cr/police took reasonable steps to preserve in circumstances, given perceived relevance 
DEFENCE OBLIGATIONS
· Dixon – D has to exercise due diligence in actively seeking/pursuing Cr disclosure – if lacking, can’t say Cr failure to disclose affected trial fairness – duty of D counsel 
· Cleghorn – must disclose alibi in timely manner or adverse inference can be drawn 
· s657.3 – must notify Cr of intention to call expert witnesses 
REMEDIES 
· only TJ or CMJ can remedy disclosure issues [Hynes]
· first, order disclosure – if refused = breach of s7 [Carosella] 
3RD PARTY PRODUCTION 
	McNeil – the O’Connor regime 
(1) subpoena under ss698(1) + 700(1) compelling 3rd party to attend court with records
(2) D brings application and affidavit in support that likely relevant – notice of application to Cr, subject of records, and anyone else with privacy interest
(3) O’Connor hearing before TJ if production opposed by Cr or subject
(4) If well-founded claim of privilege, unless innocence at stake, production barred regardless of relevance **resolve privilege issue first
(5) 2-step test: 1) likely relevant – if yes, order production to court, 2) determine whether, and to what extent, to order production 
Step 1 – screening for likely relevance – produce to court
· burden on D to show reasonable possibility info logically probative to issue at trial (includes W credibility or reliability of other evidence) or W competence
· do not need to demonstrate particular use to which it will be put 
Step 2 – Balancing competing interests – produce/extent to D 
· consider (1) extent info necessary for full A+D, (2) probative value, (3) nature and extent of REP, (4) whether production premised upon discriminatory beliefs/bias, (5) potential prejudice to W’s dignity, privacy, or security of person by production 
· If no REP, no balancing – just order production 
· Start by assessing true relevance – if likely relevant, almost always disclose 
· Privacy interests more likely to warrant redactions/conditions, not bar production 
· If relevant, Cr had access, and no basis to deny under Stinchcombe, order production
World Bank – where production sought for specific application/motion, narrow the analysis to relevance to that application 
s278.2 – The Mills Regime – must apply for production, whether Cr has it or not 
s278.1 – any record with personal info for which there is a REP, includes medical, psychiatric, therapeutic, counselling, education, employment, child welfare, adoption, social services, personal journals/diaries… x=x any records made by police or Cr
		Any records with info creating a REP, determined in totality of circumstances
s278.2 – cannot disclose unless (1) in possession of Cr and W waived application (words/conduct – Mills), or (2) D makes application pursuant to s278.3, containing: 
s278.3(3)(a) particulars identifying the record and who has possession, and (b) grounds to est. likely relevance to issue at trial or competence of W to testify 
s278.2(3) – if in Cr possession, must notify D of existence 
s278.3(4) – grounds that cannot form basis for relevance on their own: (a) that record exists, (b) relates to treatment/counseling, (c) relates to incident, (d) may disclose prior inconsistent statement, (e) may relate to credibility, (f) reliability merely b/c of psychiatric treatment/counseling, (h) relates to sexual activity of complainant with anyone, (i) relates to presence/absence of recent complaint, (j) relates to sexual reputation, (k) made close in time to complaint/incident 
	Stage 1 – whether to produce to court
s278.4(1) – hold hearing – can hear from all parties and broad discretion over how to conduct hearing (balance D’s rights with privacy) 
s278.5(1) – order production if satisfied that (a) application made in accordance with ss278.3(2)-(6), and (b) D has established that the records are likely relevant to issue at trial or witness competence, (c) production necessary in interests of justice
s278.5(2) – must consider salutary and deleterious effects on D’s right to full answer and defence and on W’s right to privacy, personal security, and equality. Consider: 
(a) extent to which necessary to full answer and defence
(b) probative value
(c) nature and extent of REP
(d) whether production based on discriminatory belief/bias
(e) potential prejudice to dignity and privacy of subject
(f) society’s interest in encouraging reporting of sexual assault 
(g) Society’s interest in encouraging SA complainants to obtain treatment
(h) effect of the determination on the integrity of the trial process 
If unsure, order production to court [Mills] 
	Stage 2 - whether to produce to D
s278.6(1) – review the records to determine whether record or part of it should be produced to D – authority to hold another hearing [s278.6(2)+(3)] – consider the s278.5(2) factors again under s278.7(2) 
s278.7(3) – Production subject to conditions in relation to the interests of justice and the legitimate privacy, security, and equality interests of 3rd parties – including: 
(a) edit record as J directs
(b) produce copy rather than original
(c) that D does not disclose contents to anyone without court approval
(d) viewed only in court offices
(e) no copies made or limited copies 
(f) that info about a person be severed
Mills – s278 regime is constitutional – balancing full A+D, privacy, and equality
	Where info directly relevant, privacy must yield to full A+D
	Determine relative weight of factors in each case
s278.3(4) insufficient grounds – just prevents reliance on bare assertions where there’s no other evidence 
Stage 2 is also a/b whether necessary in interests of justice 
McNeil – Mills balances at both stages, aimed at avoiding rape myths. O’Connor only balances in Stage 2, screening to avoid misuse of state compulsion 
Quesnelle – Mills replaces Cr duty to disclose with duty to notify in SA cases
Ch12 – PRE-TRIAL PROCESS 
Appearances
· s650.01(1) – for Ind offences, D must file designation of counsel to allow counsel (or its agents) to appear unless court directs otherwise
· (2) – name and address of counsel, signatures of counsel and D
· s800(2) – if Sum, can appear by counsel (without designation) unless court directs otherwise
Adjournments 
· s669.1(2) – general power of J to adjourn – applies to both Ind + Sum [s795]
· specific powers to adjourn for bail [ss516, 520(4), 521(4)] or PH [s537(1)(a)]
· Once trial commences, only TJ can adjourn [ss571, 645(2), 803(1)] 
G(JC) – test for trial adjournment for witness absence:
(a) absent witness is a material witness
(b) the applying party is not guilty of any laches/neglect in omitting to endeavour to procure the witness
(c) there’s a reasonable expectation the witness can be produced for the new date
· error in law if TJ refuses without giving opportunity to demonstrate (a)-(c)
· should consider other relevant circumstances too (gravity, # of postponements) 
Hayter – if D seeking adjournment near/at trial to obtain counsel, consider at least: 
(a) has D failed to exercise RTC honestly and diligently? – purpose is delay?
i. Adequate opportunity to obtain
ii. Warned about proceeding without counsel and potential consequences
iii. Has LAO withdrawn/refused? Why? When?
iv. Has D thwarted appointment of counsel caused delay?
v. Evidence that absence of counsel is part of attempt by D to delay?
(b) would granting adjournment inordinately delay trial? – Jordan – esp. with juries
i. age of charges, past postponements – by who and why
ii. Is D in custody or on onerous RO
iii. Seriousness of offence
iv. Length of requested adjournment – would shorter suffice
v. next available date? Possibility of change of venue to expedite
vi. 11(b) waiver by D?
(c) would it affect trial fairness from Crown’s perspective? 
i. co-accused? ii. expected duration of trial, iii. # and nature of Cr Ws, iv. risk of loss of Ws, v. location of Ws, vi. real risk of loss of evidence, vii. anything to mitigate?
(d) is D reasonably capable of making full A+D without counsel? – fair trial, skills, capacity, experience, characteristics, nature of case, law, and potential defences 
Case Management 
· ss482+482.1 – power of courts to make on rules not inconsistent with statute
· Criminal Proceedings Rules for the SCJ and Criminal Rules of the OCJ
· rules must be published and publicly available [ss482(4), 482.1(5)] 
· Part XVIII.1 
· Chief J can appoint CM judge [s551.1]
· Can be TJ, but need not be
· CMJ has broad powers to ensure fair & efficient trial, including presentation of evidence [s551.2] – can exercise powers prior to trial 
· s551.3(1) – prior to trial, CMJ can as TJ, exercise powers of a TJ to assist in promoting fair and efficient trial, including
(a) assisting parties in identifying Ws
(b) encouraging admissions and agreements
(c) encouraging considerations of matters to promote fairness & efficiency
(d) est. schedules and impose deadlines
(e) hear GPs and impose sentences
(f) help ID issues to be dealt with at trial
(g) subject to s551.7, adjudicate pre-trial issues: (i) disclosure, (ii) admissibility, (iii) Charter, (iv) expert Ws, (v) severance of counts, (vi) separation of trials with multiple Ds
(h) order change of venue
(4) – orders under (1) are binding throughout trial, even if diff TJ, unless fresh evidence such that no longer in interests of justice 
	Bordo – s551.3(1)(d) – schedules and deadlines – prompt resolution good for everyone 
		TRCs – fairness and efficiency = joint endeavor of all parties
		provides factors to consider **see notebook 
· If CMJ x=x TJ, must record all CM decisions [s551.4] – during trial, TJ can refer issues to the CMJ [s551.6] 
· Can appoint joint-hearing J to adjudicate shared issues b/w related trials – if logical/natural connection/association [s551.7(1)] 
Pre-Trials
· JPTs required for all SCJ jury trials [s625.1(2)] 
JPT Conferences – purpose of JPT = to promote fair and expeditious trial – CM tool
	assist in narrowing issues and trial time
JPT Form 17 – must be filed in timely manner for JPT – cannot leave sections TBD
JPT must address possibility of admissions – ethical duty to make reasonable ones
Rajaeefard – limited role of J in plea negotiation  maintain impartiality – shouldn’t barter or pressure, just give opinion on whether proposed sentence within reasonable range  TJ cannot be the JPT judge unless D consents [Djekic] 
Pre-Trial Applications 
· can appoint TJ early to hear pre-trial applications [s645(5)] 
· can apply to sever as late as end of trial [s591(3)] 
· can occur at any point, usually require 30-60 days notice and response from other side
Tash – TJ has duty to efficiency and can insist on compliance with Rules of Court, but can also excuse non-compliance 
	Notices must be specific – alleged breach/claim and supporting evidence
	Full A=D x=x right to defend by ambush
Judicial discretion to dismiss applications for non-compliance with Rules of Court, but must consider all relevant circumstances, especially prejudice to the Cr
	Insufficient notice, absent prejudice, shouldn’t prevent an application 
Routine disobedience of the Rules amounts to ineffective assistance of counsel and contempt of processes of court 
Ch13 – RESOLUTIONS 
Withdrawals and Stays
· Crown can withdraw as soon as process issued under CL [McHale] 
· s579(1) – Crown can stay proceedings at any time b/w Info laid and judgement 
· (2) – Crown can recommence stayed proceedings within 1 year  can exercise this power for any legitimate/proper purpose [Scott] 
· Judicial stay permanently ends a proceeding
· Crown can re-lay charges after withdrawal, absent prejudice to D or abuse of process [Selhi] 
Alternative Measures
· s717 – authorizes use of alternative measures
· s716 – AMs = measures other than judicial proceedings under CC to deal with persons 18+ alleged to have committed an offence 
· developed by prov/fed gov’t (ex: DAP, ATC, YTC)
· s717(4) – Court shall dismiss charges (if Cr decides to proceed) if satisfied on BoP that D totally complied with terms and conditions of AMs – can also dismiss if partially complete, but continued prosecution would be unfair 
· Crown can only consent to AM if sufficient evidence to prosecute, prosecution not barred by law (ex: limitation period), and appropriate having regard to needs of D and interests of society and V [s717(1)(b)] 
· D must agree to participate and accept responsibility conduct forming basis of offence [s717(1)(e)]  cannot use AM if denies involvement/participation [s717(2)(a)] 
· s717(3) – no statement accepting responsibility for AM is admissible in criminal/civil proceedings
Peace Bonds 
· statutory or CL – keep peace and be of good behaviour for specified time and comply with other conditions 
Musoni – onus for both types of PBs is on the applicant (Crown) on BoP 
· s810 must be based on sworn info, CL is not
· s810 = max 21mths, CL = no max
· s810 = est. complainant fears on RG that person will cause injury to them/family member or damage to their property
· CL = est. reasonable apprehension of breach of the peace, based on objective facts
· s811 – breach of s810
· Breach of CL PB = s127 – disobeying a court order 
· Once application made, D either shows cause why shouldn’t enter, enters as proposed, or contests suggested terms  PB does not require admissions by D
· Only need enough background info for J to decide the issue  Info with allegation, agreement on resolution, statement that D does not wish to show cause, and agreed terms = sufficient to issue PB
· CL PB is much broader than 810. 
· 810 permits conditions the CL would not – bodily samples to monitor substance use [s810-810.2], treatment programs, electronic monitoring devices
Mousseau – controversy over whether CL PB breaches can actually be prosecuted under s127 – therefore, only used in minor cases when don’t care a/b enforcement 
· TJ can impose PBs after trial, even if acquitted, subject to rules of procedural fairness [Petre] 
Guilty Pleas 
· charges read and D asked to plead G/NG – counsel can respond, but best practise to have D do so [MacDonald] 
· Cr then reads in facts, D asked to agree
· if D doesn’t admit facts, must be proven the traditional way [C(WB)] – Cr must prove BRD in Gardiner hearing 
· s606 plea inquiry conducted by counsel and/or court
Moser – GP must be unequivocal, voluntary, and informed (nature of charges, legal effect of GP, and consequences of GP) – must understand factual basis of charge and instruct counsel on existence of essential elements
Armstrong – incorrect legal advice a/b sentencing options can make a GP uninformed (invalid) 
Statements by counsel in presence of D = admission by D [C(WB)] 
Counsel must explain essential elements to D and only accept GP instructions where guilt acknowledged  Court can infer this occurred, absent reason to believe otherwise 
Onus on D to challenge validity of plea
	s606(1.1) – Court may only accept GP if satisfied that
(a) voluntary
(b) D understands (i) plea = admission of essential elements, (ii) nature and consequences of plea, (iii) court not bound by agreement b/w D and Cr
(c) facts support the charge (essential elements) 
(1.2) – failure of court to inquire fully into (1.1) x=x necessarily invalid
	s606 just requires some plea inquiry [G(DM)]
Collateral Consequences
	Wong – Can withdraw GP b/c of collateral consequences when: 
(1) Uninformed = not aware of all legally relevant consequences   
Legally relevant = serious impact, typically state-imposed
(2) Subjective prejudice – must est. via affidavit there’s reasonable possibility D (subjectively) would have done differently if informed (either not plead, or with different conditions) – must be credibly asserted, measured against objective circumstances

Please to Lesser / Different Offences 
· s606(4) – can plea to any other offence arising out of the same transaction, with consent of the Crown  J may accept the plea – can refuse, but generally shouldn’t [Waraindeen]
· If Cr doesn’t consent, the attempted plea is a nullity, but Crown can use it at trial as an admission [Parris] 
Rejecting, Striking, or Withdrawing GP
· GP in open court presumed valid [Moser], but can reject if fail plea inquiry
· Can strike plea, usually b/c involuntary, equivocal, or uninformed, but can be for any valid reason [T(R)] Ex: non-disclosure that might’ve led D to choose trial 
· Q = whether withdrawal is in the interests of justice – not allowed to abandon position when things don’t turn out as expected – skeptical of invalidity claims after harsher-than-expected sentence imposed [Lyon] 
Crown Repudiation 
Nixon – Cr entitled to repudiate plea bargain as part of prosecutorial discretion, but should be exceptional – only subject to review for abuse of process (prejudices fair trial or taints integrity of the CJS) – evidentiary burden on Crown to explain why, but ultimate burden on D to show abuse of process 

No Contest – nolo contendre 
· GP typically invalid if D overtly maintains innocence on the record [K(S)]
RP – nolo contendre please are not legal in Canada – s606(1) sets out all pleas
· BUT no rule against nolo-contendre-like procedures – only an issue if causes a miscarriage of justice (unfair or unreliable verdict) 
· Admissions are formalized under s655 – Cr alleges, D admits [Castellani] 
· An entire case can be based on an agreed statement of facts – no evidence called – unusual procedure, but legal 
· D says they won’t contest the facts and fully understood procedure and consequences 	**see notes for relevant factors/details 
· Assertions of innocence to counsel do not vitiate the process, just as it would not vitiate a GP – not denial of facts in open court – no miscarriage of justice
Ch14 – ELECTIONS 
· s568 – Crown can force a jury trial where >5yrs
·  D elects mode of trial under s536
· If co-accused, highest mode chosen applies to all. If one wants a prelim, they all get one [s536(4.2)] 
Stark – s536 elections should be made by D personally, with advice of counsel. Failure to fully explain options (mode of trial and PH) to D can = ineffective assistance of counsel


Re-Elections 
Crown
	Linton – Crown power to elect (Ind / Sum) is a CL power. Also has CL power to re-elect.
		Cannot re-elect after trial starts unless D consent [Hancock]
Once PH begins, can only re-elect with D consent and ultimately up to TJ to permit/deny request to re-elect 
		Can re-elect, absent abuse of process [Abarca] 
· no specific forum for Cr re-election, so long as consent and approval [DME] 
Defence
· s561(1) – if elected other than provincial J alone, can re-elect
(a) If offence for which PH requested under s536(4)
i. any time before/after PH with Cr consent, to trial by prov J
ii. any time before 60 days since PH end, as of right, to mode other than prov J
iii. 60+ days after PH end with Cr consent, to any mode 
(b) If not entitled to PH / not requested
i. as of right at least 60 days before trial, to mode other than prov J
ii. any mode with Cr consent 
(2) – if elected trial by prov J, may re-elect to any mode as of right if 60 days before trial or consent later than that 
Rushton – s561(1)(a)(ii) – broad interpretation – can re-elect within 60 days of learning of material change in Cr case 
Ng – Crown does not need to provide reasons for denying consent to D request to re-elect
	Cr discretion only reviewable for abuse of process – onus on D to est. on BoP
Refusal to consent x=x abuse of process  need some evidence of misconduct  threat to fair trial or integrity of CJS (offends community’s sense of fair play and decency) 
Anderson – Abuse of Process = Crown conduct that’s egregious and seriously compromises trial fairness or the integrity of the justice system
Consequences of Election Issues 
· s786(2) – Sum proceedings cannot be commenced more than 12 months after offence date, unless Cr and D consent 
Dudley – Cr should elect before D asked to plead 
· if Sum beyond limitation period, Cr and D should expressly consent 
· if hybrid and D doesn’t consent, Cr can proceed by Ind
· D consent must be informed, clear, and unequivocal – can give any time prior to verdict 
· absent express election, presume Sum if proceeds through trial to verdict in a court with jurisdiction to hear Sum [Mitchell] 
· If D put to their s536 election, Cr deemed to have elected Ind 
· If hybrid and Cr enter invalid Sum election (beyond limitation period), x=x invalid Info  election and subsequent proceedings nullities, but Cr can re-elect Ind, absent abuse of process or offensive prejudice 
· If straight Sum but beyond 12mths, Court must dismiss the Info
JV – D must be put to election in words that substantially comply with s536(2), unless waiver, otherwise loss of jurisdiction to conduct trial or PH  need all elements of effective waiver (clear, unequivocal, informed of rights and effect of waiver). Held: entitled to new trial 
Ch15 – PRELIMINARY INQUIRIES 
· ss535+536 – If Ind offence max 14+, Cr or D can request PH
· avoided entirely if Cr prefers direct indictment [s577] 
Hynes – purpose of PH = determine whether Cr has sufficient evidence to commit D to stand trial
SJL – no constitutional rights to PH – entirely CC 
Committal
· s548(1)(a) – commit D to stand trial only if sufficient evidence for trial for the offence charged or any other Indictable offence arising from the same transaction
(b) – must discharge D if no sufficient case made out to commit
Arcuri – sufficient evidence - the test at PH is whether there is any evidence upon which a reasonable jury, properly instructed, could return a guilty verdict 
	If direct evidence to each element, commit
If circumstantial evidence, determine whether remaining elements may reasonably be inferred from the evidence if believed (make all inferences in favour of Cr), taking into account all evidence (including D evidence) 
J does not actually draw the inferences or assess credibility at the PH – just if possible
Can do limited weighing if evidence so weak as to be equivalent to no evidence (pure conjecture/speculation) 
Same Transaction 
· can commit for Ind offence revealed during “same transaction” [s548(1)(a)] 
Panzevecchia – “same transaction” = series of connected acts that the Cr alleges prove the charged offence – the other offence must be a component part of the transaction relating to Cr proof of the first, more than just part of the same narrative  alleged facts going to 1st offence must reveal the 2nd. Held: threat part of the transaction that the Crown alleged proves the assault (consciousness of guilt)
Procedure and Evidence
· requesting party must provide the court and other side with a statement identifying 1) the issues on which they want evidence to be given and 2) the witnesses they want to hear [s536.3]
· J can order a focus hearing to ensure PH will be efficient [s536.4] 
· J has significant latitude in regulating PH in desirable way [s537(1)(i)] 
· Prelim J decides admissibility for PH, including D statements [Hynes] 
· must assess relevance in light of narrow PH test and discovery function [LR] 
· may order cessation of inappropriate/abusive W examinations [s537(1.1)] 
· Prelim J powers designed for expediency [Hynes] – cannot order disclosure, 3rd party production, nor decide Charter issues [Mulls, Hynes, Seaboyer] 
s540(7) – can receive evidence not otherwise admissible if considers it credible or trustworthy in the circumstances 
· Low threshold = prima facie air of reliability [JPL] 
· Can file entirely paper evidence, with no testimony [Rao]
· Cannot be used to file D statements b/c presumptively inadmissible until shown to be voluntary BRD [Canning] 
· s540(8) – if seeking to submit under (7), must give each party reasonable notice and copy of the statement, if any 
· (9) – other party can apply to have that W appear for cross-examination – must order so where “appropriate”
PM – if testimony is relevant, must order appearance for cross-examination when requested under s540(9)  application dismissed if no probative value – determine based on application and filed statement of the W  one purpose of PH is testing W credibility (discovery) 
· s541 – D can call Ws or testify
· s541(5) – Prelim J will hear D W’s testimony if “relevant to the inquiry”
Rao – D can call Cr witnesses that the Crown does not  discovery function 
Challenging Committal / Discharge 
· can apply for judicial review (certiorari) , granted only where prelim J made jurisdictional error [Larche] 
Sazant – 3 jurisdictional errors: 
(1) misunderstood elements of the offence (never tested Cr evidence against actual elements)
(2) favouring an inference for the D over an inference for the Cr
(3) overlooking evidence  failing to consider “the whole of the evidence” 
Direct Indictments
s577 – Cr can prefer direct indictment, even if D not given opportunity for PH, PH not yet done, or PH done and D discharged, if 
(a) personal consent of AG or Deputy AG filed in court, or 
(b) judge orders so
= D deemed not to request a PH and elect Judge and jury in SCJ [s565(2)] 
	D may then re-elect to J alone, unless Crown uses s568 to impose jury trial
Crown discretion, reviewable only for abuse of process [SJL]  
Using PH Evidence at Trial
· general rule, not admissible in lieu of testimony
· s715(1) – If PH witness refuses to give evidence or be sworn, or there are facts on oath on which it can be reasonably inferred they are (a) dead, (b) insane, (c) so ill they cannot testify, or (d) absent from the country, AND proven that the evidence was taken in D’s presence, it may be admitted unless D proves they did not have full opportunity to cross-examine 
· s715(2.1)+(3) – if D absent form PH by choice or b/c absconded, deemed to have been present and had full opportunity 
· s715(6) – evidence admitted to PH via s540(7), cannot be admitted to trial under s715(1)
Potvin – even when s715 conditions met, TJ retained discretion not to admit if unfair to D
Saleh – the issue depriving D of full opportunity must have arisen during the PH (ex: improper inferenced of prelim J about cross-examination, not later-discovered impeachment material) 
	Discretionary exclusion of s715 evidence will be rare 
· s715.01 – PH testimony of police admissible if reasonable notice and copy of transcript provided to other party [s715.01(2)] 
· same present/deemed present and full opportunity requirements [s715.01(4)-(5)]
· TJ discretion to require attendance for cross-examination [s715.01(3)] 
· s715.01(6) = s715(6)
Hawkins – principled exception to the hearsay rule applies to PH testimony  where PH testimony fails the s715 test, may still be admissible under CL rule  hearsay can be admitted if reliable and necessary in the circumstances 
	Reliable – usually, b/c same parties and issues, and given under oath and subject to cross-exam. 
	Necessity – W unavailable and party unable to obtain similar quality evidence from a diff source
	But party cannot create its own necessity – must make efforts to get W to testify
	If principled exception met, TJ still has discretion to exclude if prejudicial > probative 
Ch16 – COUNTS, JOINDER, SEVERANCE 
COUNTS 
· s581(1) – each count must have in substance statement that D committed a specific offence – must be known to law and each count must apply to a single transaction 
· s581(2) – can identify offence with popular language, words of provision, or otherwise sufficient to give D notice of the offence (understand the charge) 
· Kipp – counts cannot be duplicitous – cannot allege more than one offence (ex: operation or care and control) or single offence with elements that vary dependent on the facts (SA, V age) 
· s590(1)(b) – count not objectionable by reason only of duplicity  would need duplicity plus prejudice [Sault St Marie] 
· s581(3) – count must have sufficient detail of circumstances for D to identify the alleged conduct and the transaction being referred to 
· Cote – sufficient if gives D the possibility of full defence and a fair trial
Robinson – can supplement the wording of a count with disclosure to give notice of offence
· ss583-586 – omissions that do not impact count’s sufficiency 
Chamot – care about substance over form – D know the charge and can make full A+D
Quashing, Amending, and Providing Particulars 
· s601 – D can apply to quash count insufficient under s581(3) – if defective on face, must apply before plea or with leave of court *quashing is rare* 
· Moore – very little discretion to quash – can repair defects  only quash where irreparable prejudice or absolute nullity b/c so badly written as to not give notice of the charge  if quashed, Crown can re-lay unless after plea, statute-barred, or abuse of process
· broad powers of court to amend counts [s601, Tremblay] 
· can amend a particular
· s601(4) – factors in deciding whether to amend – D prejudiced or misled by the error, D prejudiced in defence by the amendment. Amend if no prejudice
· also amend if prejudice can be remedied/avoided by adjournment or order of costs [s601(5)] 
JOINDER 
· Crown has CL authority to join multiple Ds
· s591(1) – can join any # of counts for any # of offences 
· s589 – cannot join murder with anything other than murder unless D consents or part of the same transaction 
· s591 – Crown can charge summary and Ind offences together in same Info
· Court can try Sum and Ind together so long as trial without jury and without PH [SJL] – but Ind procedure trumps Sum procedure if they conflict
· can joint trial Sum and POA [Sciascia], but cannot join youth and adult [SJL] 
SEVERANCE 
· 591(3)(a) – can apply to sever counts  Litchfield – can appoint TJ early to consider
3 evidence rules relevant: 
(1) liability for count must be based solely on admissible evidence for that count (cross-pollination)
(2) cannot prove guilt by showing propensity – bad character evidence
(3) similar fact evidence rule – Crown can use evidence D committed specific discreditable acts for inference D committed similar acts as charged – disposition to do very thing charged 
Last – sever counts when interests of justice require it [s591(3)]. Does benefit to administration of justice outweigh prejudice? Factors: 
· general prejudice to D
· legal and factual nexus b/w counts
· complexity of evidence
· if D only intends to testify to some 
· possibility of inconsistent verdicts
· avoiding multiplicity of proceedings
· similar fact evidence
· antagonistic defences of co-accused 
worried a/b cross-pollination of evidence and bad character evidence

	Sahdev – less worried about J alone engaging in propensity reasoning 
· s591(3)(b) – application to sever Ds
Crawford – strong presumption in favour of joint trials 
Savoury – allow severance where D1 wants to call D2 as a W if (1) evidence potentially relevant, (2) potentially credible (not “patently unbelievable”), and (3) reasonable possibility they will testify and that their testimony could affect the verdict (raise RD) *distinct from cut-throat defence 
	co-Ds are not compellable Ws  generally grant if Crown requests it 
	If test met, TJ still has discretion to deny severance if other significant factors outweigh prejudice 
Ch17 – TEMPORAL LIMITS – Jordan ceilings 
Statutory Limits
· s786(2) – no sum proceedings started >12mths since offence date without consent 
11(b) Right to trial within reasonable time
Jordan – presumptive ceilings = 18mths (OCJ) and 30mths (SCJ) from date Info laid to end of trial  if total delay, minus D delay (waived/caused) = 
> ceiling, presumptively unreasonable
Crown must rebut presumption with exceptional circumstances, otherwise order stay  EC = outside Cr control b/c (1) reasonably unforeseeable/unavoidable and (2) Cr cannot reasonably remedy the resulting delay  must show Cr took reasonable steps to avoid and address delay prior to reaching ceiling 
< ceiling, can still est unreasonable if (1) D took meaningful steps demonstrating sustained effort to expedite proceedings, and (2) took markedly longer than reasonably should have 
Defence delay = waived (explicit or implicit) or caused solely by D conduct  legitimate D actions x=x D delay
· 11(b) only applies while “charged” not prior to Info laid or on appeal (after conviction) [Potvin]
Ch18 – S24 OF CHARTER  
s24(2) – evidence obtained in a manner that breached Charter shall be excluded if established that, in the circumstances, admission would bring the administration of justice into disrepute 
Obtained in a Manner
Goldhart – look at whole relationship b/w breach and evidence to determine if there is a causal or temporal link that is not too remote/tenuous 
Wittwer – temporal, causal, or contextual connection
Johnson – exclude if part of the same investigatory transaction 
Pino – can be breach after the evidence obtained, if part of same transaction

Bring Administration of Justice into Disrepute 
	Grant – in all the circumstances – objective test – cumulative effect/balancing, not 2v1
	(1) Seriousness of Charter-infringing conduct
· severe/deliberate – need to dissociate itself from the conduct
· flagrant or pattern or abuse/regularity/repetition 
· extenuating circumstances
· good faith
(2) Impact on Charter-protected interest
· extent to which right actually undermined – fleeting/technical or intrusive
· REP, dignity, liberty, bodily integrity
· Discoverability doctrine 
	(3) Society’s interest in adjudication on the merits  impact of failure to admit
· truth-seeking and justice being done
· reliability of the evidence
· importance to the Crown’s case (admit if reliable, exclude if unreliable) 
· seriousness of offence can cut both ways 
· D statements – usually excluded (different from confessions rule, which = automatic exclusion) 
· breath samples – considered reliable and minimally intrusive 
· bodily samples – typically considered reliable, but if highly invasive or deliberate breach, exclude regardless of reliability
· non-bodily physical evidence – reliable, assessment mostly on level of REP, also discoverability doctrine, and potential invasiveness 
· Derivative evidence – discoverability not determinative, but relevant at #2, exclude when deliberate abuse of power to avoid warrant/no grounds 
If not bad faith, minimal/moderate impact, and reliable and valuable, likely admit 
s24(1) – if Charter rights breached, can apply for such remedy as the court considers appropriate and just in the circumstances 
· broad power – stays, exclusion, sentence reductions, costs against Crown, etc. 
Stay of proceedings
· automatic if 11(b) breached [Jordan] 
Babos – most drastic remedy – ends proceedings, frustrates truth-seeking and justice being done  only apply in clearest of cases of abuse of process where (1) state conduct compromises trial fairness, or (2) risks undermining integrity of the judicial process – TEST: 1) (1) or (2) will be manifested, perpetuated, or aggravated through conduct/outcome at trial (ongoing abuse that will do further harm), 2) no alternative remedy to address the prejudice, and 3) if uncertain, balance the interests associated with a stay against the public interest in having a final decision on the merits shocks consciousness or offends sense of fair play and decency 
Harrier – “fair trial” = fair from POV of D, and society (via Crown) – satisfies PI in truth-seeking while preserving D’s procedural fairness rights – x=x perfect trial for D
· can develop imaginative and innovative remedies [Mills] 
· Can enforce a plea bargain when repudiation = abuse of process [Nixon] 
Ch19 – JURY SELECTION 
· s629 – can challenge jury panel for partiality, fraud, or willful misconduct by officer who returned the panel  s630, if satisfied ground is true, direct new jury be returned 
· Can also challenge jury roll/panel/selection process for violating Charter (ss11(d) and 11(f))
Jury Roll
Kokopenace – right to representative jury x=x right to proportionate representation – proceed, not outcome  representativeness requirement satisfied if state provided fair opportunity for broad cross-section of society to participate by making reasonable efforts to 
(1) compile a jury role using random selection from a broad cross-section of society (without deliberately excluding a particular group), and 
(2) deliver notices to those randomly selected  adequacy of notice assessed on the facts and consider practical challenges 
broad cross-section x=x every small group 
11(d)  RAB in jury or process if (1) deliberately exclude a group, or (2) severely deficient efforts in compiling the jury roll (including obtaining source lists)  lack of representativeness only violates 11(d) if undermines impartiality 
11(f)  benefit of trial by jury if 5+yrs – lack of representativeness automatically breaches 11(f)
Challenge should come at outset of trial and need evidentiary basis for claim 
The Trial Jury – petit jury  Vetting / Empanelling
s649 – prohibition against disclosure of jury proceedings  
Excusing Jurors
s632 – can excuse jurors any time before trial for (a) personal interest in the case, (b) relationship to a participant, or (c) personal hardship or any other reasonable cause 
= such clear-cut cases of partiality that consent of parties is presumed [Sherrat] 
s631(3) – after vetting, clerk calls prospective jurors randomly 1-by-1, until have desired # of jurors
	(3.1) – only call out names of jurors aloud if necessary
	(6) – can (on Cr/J motion) ban/limit publication/use of info of juror identity 
s633 – can order juror called under s631(3) to stand by for reasons of personal hardship, maintaining public confidence in AoJ, or any other reasonable cause 
= excluded unless/until needed [Krugel] – purpose of impartial, representative, competent
Challenge for Cause – any # 
	s638(1) – Cr or D can challenge on grounds that 
(a) name of juror not on panel – unless description on panel sufficiently identifies the person
(b) not impartial
Find = bias that could incline the juror in an unfair way (publicity, race, etc)
(c) conviction for offence and sentenced 2+yrs imprisonment with no pardon/suspension
(d) not a Canadian citizen
(e) physically unable to perform duties, even with aid of technical, personal, interpretive, or other support services provided under s627
(f) Juror doesn’t speak D’s language when required by order under s530 
(2) – cannot challenge for any other ground - (1) is exhaustive 
· J determines questions to be put to jury (on suggestions from counsel) – questions should be succinct [Hubbert]  then jurors called 1-by-1 and questioned 
· s640 – J determines (on BoP – Hubbert) whether challenge is true – if so, exclude. No = accept 
· s640(2) – J can order exclusion of other jurors during challenge if necessary to preserve impartiality
Find, Spence – presume jurors are impartial (safeguards: oath, melding, TJ instructions, unanimous verdicts) 
Parks – D in metropolitan Toronto can ask jurors whether impartiality would be affected b/c of race of D or V  not personal not jurors, related to attitudinal issue of bias, and behavioral issue of whether bias could be set aside or impact impartiality 
Williams – permit challenge where “realistic potential” of juror partiality 
		Prejudice against Aboriginal people that may impair impartiality [s638(1)(b)]
4 classes of prejudice: interest (direct stake in relationship or outcome), specific (attitude/beliefs a/b specific case rendering partial), generic (stereotypical attitudes about parties or type of crime; race, SA complainants, etc.), conformity (strong community feelings about case and expected outcome)
Can rebut presumption of impartiality via evidence in support or judicial notice 
Cannot presume TJ instructions sill alleviate racial prejudice  evidence of widespread racial bias in the community (or Canada generally) is enough to challenge
2 tests under s638: 
(1) whether to permit challenge = realistic possibility for partiality
(2) challenge itself – whether juror will be able to act impartially (BoP)
Judicial notice applies to facts (1) notorious, not subject to reasonable dispute, or (2) capable of immediate and accurate determination  ex: Find – Judicial notice that strong feelings about SA = realistic potential for partiality 

Final Jury 
· minimum 12 people [Holcomb, ss643(1), 652.1]
· s644 – TJ can discharge (during trial) for illness or other reasonable cause (reasonably affects ability to discharge duties in competent and impartial way – Kossyrine) Ex: juror misconduct
· discharge not an issue so long as total # not <10 [s644(1.1)] 
· discharged jurors can be replaced if evidence is not yet heard [ss631(2.1), 642.1, 644(1.1)] 
· s631(2.2) – TJ discretion to order 13 or 14 jurors sworn if considers advisable in interests of justice  Ex: long trials with expected loss of jurors [Jaser] 
· s652.1(2) – max 12 jurors vote on verdict, extra jurors chosen randomly and discharged at end of trial
Ch20 – TRIAL 
· D has right to represent personally or by counsel [ss650(3), s800(2)] 
· s650(3) – Ind offences – D entitled, after close of Cr case, to make full answer and defense personally or by counsel 
· s800(2) – Sum offences – D may appear personally or by counsel or agent, but court may require personal appearance and may issue warrant in Form 7 for arrest and adjourn trial until D appears
· appearance by agent limited to cases with max 6mths, unless requesting adjournment or agent authorized to appear under program/criteria established by governor in counsel
· If have counsel, constitutional right to effective assistance under ss7 and 11(d) [GDB]
· Decision to self-represent = waiver of right to effective assistance [Romanowicz] 
· Court must respect decision to self-rep [Swain] – autonomy and dignity = PoFJ
Obligations to Unrepresented Accused 
	McGibbon – TJ obligation to ensure fair trial is enhanced with self-rep
	Hardy – TJ must assist self-rep, but discretion as to exactly how 
Richards – provide guidance to extent the circumstances require – aid in proper conduct of defense, guide throughout trial to ensure defense brought out with full force and effect
Cannot become counsel – not that kind of assistance – heavy onus to assist to ensure fairness 
Generally, inform of option to be represented by counsel, describe generally how trial conducted, the burden of proof, the right to call and cross-examine witnesses, right to tender evidence, right to object to admissibility, right to testify and make submissions 
If strong evidence of Charter breach, TJ should raise the issue
· Crown should assist the TJ in ensuring fair trial, including advice on how to assist D [Wyatt] 
Appointment of Counsel
Fitness to stand trial  if RG to believe D unfit to stand trial and is unrepresented, must appoint counsel in relation to the question of fitness [s672.24] 
s2 – “unfit” = unable because of mental illness to conduct defence or instruct counsel and in particular to understand nature, object, or consequences of proceedings or to communicate with counsel [Taylor] 
· should appoint as soon as fitness assessment under s672.11(a) contemplated, so can argue grounds for assessment order [Waranuk] 
· s672.45 procedures for unfit D 
s486 Cross-Examination 
· can order that self-rep D not personally cross-examine certain vulnerable witnesses and instead appoint counsel to do so
· If W under 18, or complainant of sexual harassment or sexual assault, TJ must appoint counsel to cross-examine, unless believe proper administration of justice requires personal cross-exam
· For any other W, may only appoint if satisfied it’s necessary to obtain full and candid account from the W, 
· considering nature of offence, W age, any physical or mental disability, W’s relationship to D, any need to protect security of W from intimidation/retaliation, public interest in encouraging reporting and W participation, and any other relevant circumstances
· counsel appointed this way must pursue instructed lines of inquiry unless unethical/irrelevant [Thorner] 
Rowbotham Orders 
· indigent D if representation essential to fair trial
1) LAO denied and appeals exhausted 
2) Financially unable to retain counsel
3) Representation essential for a fair trial
· seriousness of charges, length and complexity, D’s ability to participate effectively and defence the case
· abilities of D – education, employment background, literacy, fluency
· complexity of evidentiary, procedural, and substantive law issues, likelihood of complex procedures like voir dire 
· likelihood of imprisonment
· Crown’s duty to make full disclosure and TJ obligation to assist (mitigating factors) 
- financial info and LAO records
- consider history of unreasonable discharges of counsel [Imona-Russel] 
Language Rights – s530 – see notes 
Trial Procedure 
· Arraignment - If GP to <er included offence, Crown either consents, or nullity and proceed to trial [s606(4)] – Crown can possibly use attempted GP at trial [Conway] 
· preliminary instructions to jury by TJ as to their duties, basic trial process, some fundamental rules of law (presumption of innocence), the Crown burden and standard of proof [Lifchus] 
· CL right of Crown to deliver opening address [Campbell] 
· s651 – defence opening – typically at close of Crown case, but TJ has discretion to allow after Crown opening in “special circumstances” [Paetsch], including long/complex trial [Bekar]
· opening x=x arguments [Mallory] – just evidence to be called and possible theory 
· cannot comment on facts not supported by evidence [Sparvier] 
· cannot refer to evidence ruled / TBD if inadmissible [Clause] 
· Crown call exam in chief, then D cross, then possible re-exam by Crown, but only on new matters arising on cross [Stiers]
· TJ has trial management powers
· Can questions Ws, interrupt testimony, or call Ws to order [Brouillard] 
· must exercise restraint and remain neutral [Crawford]
· careful questioning Ws – don’t invite disbelief, prevent D from telling a story, or render it impossible for counsel to advance the defence [Murray] 
· 3 situations where TJ questioning W may be appropriate [Stucky]: 
· clear up ambiguities and call W to order
· explore matters the W’s answers left vague
· questions that should have been asked by counsel to bring out some relevant matter but were omitted  caution not to do judicial advocacy [Crawford]  only ask after counsel has finished and give them opportunity to follow up [Valley] 
· After Crown closes, D can bring an application for directed verdict
· Test (same as PH) = any evidence upon which a reasonable jury, properly instructed, could convict [Charemski] – if granted, enter acquittal 
· s651(1) – D asked whether intends to call evidence
· Reply by Crown [Krouse] – limited right of reply on new matters raised by D case that Crown has not had opportunity to deal with and could not reasonably have anticipated
· General rule that Crown not allowed to split their case 
· Sanderson – TJ discretion to allow reply for issues marginally important on Crown case that became more significant from D evidence 
· Biddle – very rare ability of D to call surrebuttal 
· Reopening  supplement case, rather than reply
· Crown can be allowed to reopen any time prior to verdict [Head] 
· whether to granted largely depends on stage of proceedings – [P(MB)]
· based on level of prejudice to defence 
· before Crown closes = significant latitude to re-call witnesses to correct their testimony  often allow re-cross-exam 
· after Crown closes, but before D election, increased burden on Crown to show no unfair consequences – permit to correct oversight/inadvertent omission, so long as justice requires it and no prejudice to D
· after D election, very little discretion to grant  as a general rule, not allowed – Crown cannot change its case after closing  would need exceptional circumstances (ex: conduct of D contributed to the omission – Fahlman] 
· D could also reopen – less strict, but rare – 3 considerations [Hayward]: 
· proposed evidence relevant to material issue
· potential prejudice to the Crown
· effect on orderly and expeditious trial – cannot use to reverse an earlier tactical decision 
· MGT – after verdict, evidence must be strong enough to be expected to change it
· Closing addresses 
· s651(3) – if no D evidence, Crown goes first  If D calls evidence, D goes first, even if just one of many co-accused [s651(4)] 
· D can be granted limited right of reply if Crown changes theory in closing such that D did not have opportunity to respond to it [Rose] 
· Crown can be forceful, but must abstain from inflammatory rhetoric, demeaning commentary, and sarcasm. Cannot misstate facts/law, cannot invite jury to speculate, cannot express personal opinions a/b evidence or witness veracity [Boudreau]
· rigorous, but fair, persuasive, but responsible [Manasseri] 
· same limits for defence, but more latitude – can assume nearly purely adversarial position, but cannot urge the jury to ignore the law [Morgentaler] 
· Jury charge
· TJ instructs on nature of and principles and evidence applicable to, their task – TJ decides applicable law and jury decides facts
· must include applicable law, issues to resolve, positions of parties, and the evidence related to those issues and positions [Daley] 
· Must appear to be impartial – fair and balanced [Baltovich] 
· TJ can offer opinion on facts, but not stronger than evidence warrants, cannot express opinion on guilt, and must inform jury that their opinion is merely advice not direction [Gunning] 
· TJ cannot direct the jury on guilt or essential elements [Krieger]
· exception if D ambiguously acknowledged guilt of a lesser included offence [Miljevic] 
· Can direct jury to acquit if no evidence on which to convict [Gunning] – PH standard
· s650.1 – TJ can invite submissions on what to include in the jury charge
· counsel can object to parts of the jury charge – if TJ agrees, recall and recharge on relevant points [Daley]  not objecting can hurt D on appeal [Polimac] 
· Jury Deliberations – take exhibits and indictment  cannot publicly disclose contents of deliberations, ever [s649, Pan] 
· Questions and Exhortations 
· TJ obliged to answer jury questions about evidence or law [S(WD)] 
· questions submitted in writing, TJ takes submissions on how to answer, answer, then tell jury they can ask more questions if still confused [Layton] 
· If jury says they can’t decide – deadlocked, either
· TJ accepts jury hopelessly deadlocked and enters mistrial [s653], OR
· Exhort the jury to reach a verdict [G(RM)] 
· encourage reasoning together on the evidence – listen to each other and consider each other’s points of view – process-focused, not outcome 
· cannot exert unwarranted pressure or introduce unnecessary distractions (like cost or hardship)
· cannot suggest jury only consider the majority opinion – cannot suggest certain views of the evidence over others 
· (1) endeavor to reach verdict based on evidence, (2) reason together, based solely on evidence, (3) don’t impose pressure, (4) cannot introduce extraneous/irrelevant factors or unwarranted pressures, (5) should not encourage to change mind solely for conformity/unanimity, (6) no deadlines/rushing [G(RM)] 
· jury allowed to disagree  prejudices fair trial if TJ remarks the jury ought to be unanimous or that the minority should conform [Sims] 
· Verdicts and Reasons 
· Juries do not give reasons [s649, Pan]
· TJ must give reasons [Dinardo] 
· sufficient reasons = explain why (in terms of law and fact) the verdict was reached and permit effective appellate review [M(RE), Sheppard]
· not an error if reasons are plain from the trial record and inadequacy of reasons don’t significantly impede appeal [Sheppard] – issues and path taken usually clear
· if path through confused or conflicting evidence not apparent or the reasons circumvented difficult issues in law, or there are conflicting theories as to how the verdict was reached = reversible error [Sheppard] 
· Lesser Included Offences – s662 
· can find NG, but G of attempt [s660], lesser included offence, or attempt of lesser included offence [ss660, 662] 
· Lesser included offence if [R(G)]:
1) specifically provided in statute (ex: s662(2)-(6), and attempts s660]
2) statutory definition includes all the elements of another offence (ex: aggravated assault = assault. robbery with weapon = theft) 
3) wording or particularization of the count includes all elements of another offence (ex: robbery while armed with prohibited firearm = possession of prohibited firearm, but poss CP x=x access CP)
· Q = whether the wording is sufficient to apprise D of the lesser charge (does not need to use statutory phrasing) – slapped = assault 
· definition or wording must necessarily include the other offence [s662(1)]



