Crim Winter Long Summary 
Secondary Liability
1.Inchoate – or incipient or incomplete or unfinished – liability; and
2. Choate – or completed – liability
Inchoate
Liability is inchoate (or incomplete or unfinished) when it does not require that the crime that is being aimed at actually occurs
 Thus, attempts (CC s. 24), counselling a crime not committed (s. 464), and conspiracy (s. 465) are forms of inchoate liability
Choate
Liability is choate (or complete or finished) when it requires the commission of a separate crime
 So aiding and abetting (CC s. 21(1)(b) and (c)), common intention (s. 21(2)), counselling (s. 22), and accessory after the fact (s. 23) are all forms of choate liability


Party Liability 
	Individuals can also engage in criminal conduct by helping another person commit assault, or by encouraging another person to drive dangerously, or by attempting to cause the death of another person
s.21(1) you become a party to an offence: 
(a) by actually committing it, (b) by helping another to commit it, and (c) by abetting (roughly, encouraging) another to commit it 
s. 21(2) sets out another, more complicated way you can be a party to an offence
s. 22(1) describes party liability by counselling
s. 22(2) effectively mirrors the structure of 21(2)
[image: ]
Aiding and Abetting – Actus Reus 
S1(1) Every one is a party to an offence who
	(a) actually commits it;
	(b) does or omits to do anything for the purpose of aiding any person to commit it; or
	(c) abets any person in committing it.
Roughly, "aiding" means "helping” whereas "abetting" means "encouraging" (typically where the accused is present when the offence is being committed; contrast this with counselling, which typically occurs prior to the commission of the offence)


	R. v. Kulbacki
Court: Manitoba Court of Appeal
Judges: Miller C.J.M., Schultz and Monnin JJ.A.


	Facts
	The accused was a 20-year-old male and the owner of a motor vehicle. He permitted a 16-year-old licensed female driver to operate his vehicle on an unimproved municipal road. The vehicle was driven at speeds exceeding 90 mph.
The accused sat in the front passenger seat beside the driver. He did nothing to stop, prevent, or protest the dangerous driving, despite being present throughout the conduct. He neither instructed the driver to slow down nor attempted any verbal intervention.
The accused was charged not as the driver, but with the substantive offence of dangerous driving, on the basis that he aided and abetted the offence.


	Issue

	Can a vehicle owner who is present but not driving, and who fails to intervene or protest while dangerous driving occurs, be convicted as a party to the offence under s. 21(1) Criminal Code on the basis of aiding and abetting?

	Held
	Yes. The appeal was dismissed. The conviction was upheld.

	Ratio

	A person may aid and abet an offence through omission where:

1. They are present at the commission of the offence,

2. They have authority or control over the situation or principal offender, and

3. Their failure to act amounts to encouragement of the unlawful conduct.

In such circumstances, passive inaction is not neutral—it can constitute encouragement sufficient to ground liability under s. 21(1).

	Reasons
	The court accepted that mere presence alone is insufficient to establish aiding and abetting.

However, this case went beyond mere presence:

The accused was the owner of the vehicle.

He was seated beside the driver, not a remote or powerless observer.

He had authority to instruct the driver and a practical ability to intervene verbally.

The court emphasized that while physically intervening (grabbing the wheel or cutting the ignition) may have been dangerous or unreasonable, verbal protest was both available and expected.

The accused’s complete failure to protest as the speed escalated constituted tacit approval.

This lack of action, in context, was equivalent to encouragement, satisfying the actus reus of aiding and abetting.

The court distinguished prior cases cited by the defence (Dutchak, Hendrie, Dumont, Dick) as fact-specific and not involving comparable authority or opportunity to intervene.

	Notes
	Omission tied to a duty = liability 



	R. v. Dunlop and Sylvester [1979] 2 S.C.R. 88

	Facts
	The complainant, Brenda Ross, attended a hotel in Winnipeg with a friend. Members of a motorcycle club (the Spartans) were present. After drinking beer, the complainant rode on a motorcycle to an isolated location (the Elmwood dump), a known gathering place for motorcyclists.
Later that night, approximately 18 men arrived. The complainant was forcibly restrained, threatened with a knife, and gang-raped. She testified that Dunlop and Sylvester each had sexual intercourse with her, identifying them later in police line-ups.
Dunlop and Sylvester denied participation. They admitted being present briefly at the dump to deliver beer, seeing intercourse taking place, and then leaving after a few minutes. They denied touching, restraining, encouraging, or assisting anyone.
At trial, the judge instructed the jury not only on principal liability but also on party liability under s. 21(1) (aiding and abetting).


	Issue

	
1. Was there sufficient evidence in law to leave aiding and abetting under s. 21(1) to the jury?
2. Did the trial judge misdirect the jury by suggesting that mere presence and failure to intervene could amount to party liability?
3. If error occurred, should the Court order a new trial or direct acquittals?


	Ratio

	Mere presence at the scene of a crime, even with knowledge that the crime is occurring, does not constitute aiding and abetting unless accompanied by:
· Intent to encourage or assist, and
· Conduct (act or omission) that actually provides encouragement or assistance.
Passive acquiescence is not enough.


	Holding
	  No. There was insufficient evidence to support aiding and abetting.
  Yes. The jury was misdirected.
  Acquittals were directed.


	Reasons
	1. Correct Legal Test for Aiding and Abetting
To be guilty under s. 21(1), the accused must:
· Know the principal is committing (or intends to commit) the offence; and
· Intend by their conduct (including omission) to aid or encourage its commission.
Encouragement must be intentional, not merely incidental.

2. Mere Presence Is Insufficient
The Court reaffirmed longstanding authority (R. v. Coney) that:
· Non-accidental presence is evidence, but not conclusive.
· Silence or non-interference becomes aiding and abetting only where intention to encourage can be inferred.
There was no evidence that Dunlop or Sylvester:
· Restrained the complainant,
· Blocked her escape,
· Prevented others from intervening,
· Acted as lookouts,
· Or attended for the purpose of encouragement.

3. No Prior Knowledge of the Planned Rape
There was no evidence the accused:
· Knew a rape was planned,
· Attended the dump with that knowledge,
· Or intended their presence to lend moral support.
Without prior knowledge, continued presence alone cannot establish intent.

4. Trial Judge’s Error
The jury asked directly:
If the accused were aware of a rape taking place in their presence and did nothing to prevent it, are they accomplices?
The correct legal answer was “No.”
Instead, the judge re-charged in a way that:
· Suggested knowing presence + failure to act could suffice,
· Failed to identify any concrete act or omission capable of grounding s. 21 liability.
This lowered the legal threshold for aiding and abetting.


	Notes
	



	R v Salajko

	Facts
	Guy standing there with the pants down 

	Issue

	

	Ratio

	In Dunlop and Sylvester, supra, Dickson J. commented at p. 894 that: “One might be
forgiven for thinking that it was open to the jury to infer encouragement by conduct.” I agree with
the statement of Professor Stuart in his text Canadian Criminal Law: A Treatise (Toronto 1982)
that “This is surely the better view.” (at p. 493). I find it difficult to view such behaviour as
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“passive acquiescence”. In my view, the decision in Salajko is anomalous and should not be
followed.

	Reasons
	

	Notes
	Bad law; both Dickson and Wilson think he was more than merely present, pants down at the ankles 



	R v Russell
Supreme Court of Victoria
Cussen A.C.J., Mann J., McArthur J.


	Facts
	  Russell’s wife drowned herself and their two young children.
  The Crown alleged Russell murdered all three victims.
  The defence theory was that the wife committed suicide and drowned the children without Russell’s assistance.
  During deliberations, the jury asked whether Russell would be criminally liable if he stood by, without encouragement, while his wife drowned the children.
  The trial judge instructed that:
· Passive failure to intervene where a duty exists could ground manslaughter.
· Active encouragement or persuasion would ground murder.
  The jury returned verdicts of manslaughter on all three counts.


	Issue

	  Can a person who is present and fails to intervene in a killing be criminally liable as a participant?
  Does a parent’s omission to protect their children from a third party’s criminal act amount to manslaughter or murder?
  Can silence or non-interference constitute “assent” sufficient for aiding and abetting?
  Was the trial judge’s direction on manslaughter legally correct?


	Ratio

	Cussen A.C.J.
· A person present at the commission of a crime may be guilty as a principal if they assent to the act.
· Assent can be inferred from silence, non-interference, or lack of effective dissent, particularly where the accused has a legal duty to act.
· A father has a legal duty to protect his young children; failure to intervene where intervention was possible may show assent.
· The jury’s use of the term “conniving” reflected culpable acquiescence.
· Silence can amount to encouragement where it renders the crime more likely.
Mann J.
· The correct legal characterization was participation, not merely an independent omission.
· No legal distinction exists between tacit and express encouragement.
· A parent’s deliberate abstention, combined with presence and authority, may constitute aiding and abetting.
· The accused’s parental authority gave his non-interference criminal significance beyond that of a mere bystander.
· The appeal should fail on all counts.
McArthur J. (Dissent in Part)
· Drew a distinction between mere inaction and assent or encouragement.
· Found the jury had not been properly directed on “countenancing” or “assenting”.
· Held that manslaughter convictions for the children were valid due to gross and culpable neglect.
· Rejected manslaughter liability for the wife, as adults capable of self-care do not trigger the same protective duty.


	Reasons
	

	Notes
	In Canada you can be a party to an offence even if the person who committed the offence cant be convicted 
11 year old murderer example



	R. v. Popen
Ontario Court of Appeal, Martin, Lacourcière and Thorson JJ.A.
June 1, 1981

	Facts
	  Annals Ambrose Popen and his wife, Jennifer Popen, were jointly charged with manslaughter following the death of their 19-month-old daughter, Kim Ann Marie Popen.
  Jennifer Popen pleaded guilty; the appellant did not testify.
  The child died from severe brain injuries caused by significant force; medical evidence established extensive prior abuse inconsistent with accidental injury.
  Evidence showed a long history of abuse, including fractures and bruising, previously serious enough to result in the child being removed by Children’s Aid.
  There was no evidence that the appellant personally inflicted the fatal injuries or was present when they occurred; evidence suggested he was at work.
  The Crown’s theory was that the appellant knew or ought to have known of the abuse and failed to intervene, making him a party to the offence under s. 21 of the Criminal Code.
  The trial judge left s. 21(1)(b) and s. 21(2) to the jury but not s. 21(1)(c).
  The appellant was convicted of manslaughter and appealed.


	Issue

	  Can a parent be convicted as a party to manslaughter based solely on failure to prevent abuse by another parent?
  Does omission amount to aiding or abetting under s. 21(1)(b) without proof of purpose?
  Can liability be grounded in common intention under s. 21(2) absent evidence of agreement?
  Was the verdict unreasonable due to lack of evidence supporting party liabilit


	Ratio

	  Omission alone does not constitute aiding or abetting under s. 21(1)(b) unless the Crown proves the accused intended by the omission to assist the principal offender.
  Knowledge of abuse and failure to intervene, without proof of purpose or encouragement, is insufficient to establish party liability.
  Common intention liability under s. 21(2) requires evidence of a shared unlawful purpose; mere cohabitation or awareness is insufficient.
  A parent may incur independent liability for manslaughter through criminal negligence based on breach of parental duty—but only if the jury is properly charged on that basis.


	Reasons
	  The Crown conceded there was no evidence the appellant inflicted the injuries or was present when they occurred.
  For s. 21(1)(b) (aiding and abetting):
· Assistance must be done for the purpose of aiding.
· Even if omission had the effect of assisting the wife, there was no evidence it was done with intent to assist.
  For s. 21(2) (common intention):
· No evidence the appellant shared an intention to abuse the child or assist in such abuse.
· Any inference of agreement would be speculative and unsafe.
  The Court distinguished authorities where omission constituted encouragement:
· Those cases involved presence and control at the time of the offence.
· Here, the appellant was not present during the abuse.
  The Court acknowledged that a parent has a legal duty to protect their child from illegal violence, including violence by the other parent.
  A parent may be guilty of independent manslaughter where:
· There is a breach of parental duty,
· The breach is marked by wanton or reckless disregard, and
· The breach contributes to the child’s death.
  However, the jury was not charged on criminal negligence or independent liability, and the conviction could not be upheld on a basis not put to the jury.


	Notes
	Did the thing he failed to do, did he fail to do it for the purpose of enabling the wife
May have been criminally negligent instead




	R v Dooley
Ontario Court of Appeal
Doherty, Simmons and Juriansz JJ.A.
December 22, 2009


	Facts
	Marcia Dooley and her husband Tony Dooley were convicted of second degree murder for the death of seven-year-old Randal Dooley.

Randal was Tony’s son and Marcia’s stepson. He lived with them for 11 months before his death.

Medical evidence showed systematic, severe abuse over months, including malnutrition and extensive injuries; both appellants abused Randal and knew the other was abusing him.

On the day of death, Randal was gravely ill and visibly deteriorating. Neither appellant sought medical assistance or intervened.

One appellant inflicted the fatal head injury; each blamed the other.

The Crown alleged:

The perpetrator committed murder under s. 229(a)(ii) (bodily harm known to be likely to cause death, reckless as to death).

The non-perpetrator was guilty of murder as an aider and abettor by failing to perform a legal duty to protect Randal, thereby assisting or encouraging the fatal assault.

Both appellants appealed their convictions; Marcia also appealed sentence.

	Issue

	  What is the conduct requirement for aiding and abetting under s. 21 when liability is based on omission?
  Must the Crown prove a causal connection between the omission and the offence for accessorial liability?
  Did the trial judge properly instruct the jury on aiding and abetting by failure to act?
  Was the evidence capable of supporting second degree murder for the non-perpetrator parent?


	Ratio

	Aiding and abetting requires both conduct and mens rea: the accused must provide assistance or encouragement for the purpose of aiding or abetting, with knowledge of the perpetrator’s intended crime.

Omissions can constitute aiding or abetting where the accused has a legal duty to act, and the failure to act assists or encourages in fact the commission of the offence.

The Crown need not prove causation in the strict sense (“but for” causation) to establish aiding or abetting; it is sufficient that the conduct or omission facilitated, promoted, or encouraged the offence.

Where a parent knowingly fails to protect a child from escalating abuse and that failure enables continued assaults culminating in death, the omission may ground accessorial liability for murder, not merely manslaughter.

	Reasons
	Accessorial liability is not inchoate; it attaches to the completed offence and requires a real connection between the accessory’s conduct and the crime.

The required connection is not best described in terms of causation:

Some assistance or encouragement has no causal effect in the strict sense yet clearly grounds liability.

Using causation language risks jury confusion, especially alongside perpetrator causation.

The correct test is whether the conduct or omission actually assisted or encouraged the perpetrator.

A parent owes a legal duty to protect a child from foreseeable harm by the other parent.

Here, the non-perpetrator’s failure to intervene:

Occurred with full knowledge of escalating abuse and Randal’s deteriorating condition;

Inevitably facilitated and encouraged the continued assaults, including the fatal one;

Was done with knowledge of the risk of death, supporting the mens rea for murder.

The jury instructions correctly explained:

Aiding as “any form of assistance”;

Abetting as “encouragement”;

That omission where a legal duty exists can amount to positive encouragement.

Given the evidence, the omission was not marginal or speculative; it was central to the continuation of the abuse.

	Notes
	Is it possible for your conduct to make a different
Connection between doesn’t have to be a causal one



As long as there is some conduct connecting the two then you are an aider 

Botterell has a problem with this 


Summary
While the actus reus for aiding or abetting typically requires a positive act sometimes an omission will provide the actus reus (Kulbacki, Russell) – although it looks as if that will be the case only where there is a legal duty that the accused failed to meet (think back to our discussion of omissions in the Fall)
Mere presence will not constitute the actus reus for party liability (Dunlop and Sylvester, Salajko – although consider Wilson J.'s comments in Kirkness re. Salajko) – something more is needed

Aiding & Abetting – Mens Rea
· The mens rea for 21(1)(b) is doing or omitting to do anything for the purpose of aiding another in the commission of an offence
· So: what is the meaning of “purpose” in the context of 21(1)(b)?



	R v Poitras
Supreme Court of Canada
Martland, Judson, Ritchie, Laskin, Dickson JJ.
29 June 1973
[1974] S.C.R. 649


	Facts
	  An undercover RCMP officer (Arsenault) expressed interest in purchasing hashish.
  The accused, Poitras (“the Beast”), told Arsenault he could obtain hashish and quoted a price.
  Arsenault gave Poitras $16.
  Poitras and a third party, Little, left together to obtain the drugs.
  Little later returned alone and delivered the hashish to Arsenault.
  Poitras was not present at the delivery and did not personally hand over the narcotic.
  Poitras was charged with trafficking in hashish under the Narcotic Control Act.
  At trial, Poitras was acquitted on the basis that the evidence was equally consistent with him acting as an agent for the purchaser.
  The Manitoba Court of Appeal set aside the acquittal and entered a conviction.
  Poitras appealed to the Supreme Court of Canada.


	Issue

	  Does assisting a purchaser to obtain narcotics constitute trafficking?
  Can a person be guilty of trafficking by aiding or abetting a sale under s. 21(1)(b) when the evidence is equally consistent with aiding a purchase?
  What does it mean to act “for the purpose of aiding” under s. 21(1)(b)?


	Ratio

	Civil concepts of agency do not control criminal liability: acting “for” a purchaser does not immunize conduct that otherwise constitutes trafficking.

A person may be guilty of trafficking if they:

Sell, deliver, or offer to sell or deliver a narcotic; or

Aid and abet another person in doing so under s. 21(1)(b).

Where the evidence supports either:

Direct trafficking (sale/delivery), or

Aiding and abetting an unidentified seller,
a conviction may properly be entered.

	Reasons
	The trial judge erred by treating the case as one where the evidence had to exclude the possibility that Poitras was merely a purchaser’s agent.

Even if Poitras acted on behalf of Arsenault:

That does not preclude him from also engaging in conduct amounting to trafficking or aiding trafficking.

The Narcotic Control Act criminalizes selling, delivering, and offering to do so, and s. 21 extends liability to those who aid these acts.

On the evidence, the essential elements of a sale were present:

Agreement, Payment, Delivery (through Little).

Alternatively, Poitras at least aided and abetted:
An unidentified seller in selling, and Little in delivering the narcotic. Either route supports liability for trafficking.

Dissent (Laskin J.)

Purchase of narcotics is not trafficking.

Assisting a purchaser does not become trafficking through s. 21 unless the accused acts for the purpose of aiding a seller.

The evidence supported only one purpose: aiding a purchase.

Any assistance to the seller was merely an incidental effect, not the accused’s purpose.

Extending s. 21 in this way would collapse the statutory distinction between purchase and trafficking.

	Notes
	What are you doing it for
If you aid the buyer not a trafficker
If aiding the seller trafficker




	R v Hibbert
Supreme Court of Canada
Lamer C.J.C.
[1995] 2 S.C.R. 973


	Facts
	  Hibbert was charged as a party to serious offences under s. 21 of the Criminal Code.
  He argued that he acted under duress and that this duress negated the mens rea required for party liability.
  The case required the Court to interpret the meaning of “for the purpose of aiding” in s. 21(1)(b) and to clarify the relationship between mens rea and duress for parties.


	Issue

	1. What does “purpose” mean in s. 21(1)(b) of the Criminal Code?
2. Does “purpose” require that the accused desire the commission of the offence?
3. Can duress negate the mens rea for aiding or abetting under s. 21(1)(b)?
4. Does duress negate the mens rea for s. 21(2) (“intention in common”)?


	Ratio

	  An accused acts “for the purpose of aiding” if they intentionally do or omit an act knowing it will assist the principal offence, regardless of whether they desire or approve of the offence.
  Mens rea under s. 21(1)(b) and s. 21(2) is not susceptible to negation by duress.
  Duress is properly analyzed as an excuse-based defence, not as negating intention or purpose.


	Reasons
	1. Purpose Has Two Possible Meanings
The Court recognized two plausible interpretations:
· Purpose = desire (subjective wish for the offence to occur)
· Purpose = intention (conscious choice to act knowing the consequences)
The Court held that only the second interpretation aligns with Parliamentary intent.

2. Why “Purpose ≠ Desire”
Interpreting purpose as desire would:
· Introduce arbitrary distinctions based on the accused’s emotions or motives;
· Produce absurd results, such as allowing someone who knowingly facilitates a crime to escape liability because their “real goal” was money or self-preservation;
· Undermine the structure of party liability by collapsing intent into moral approval.
The Court emphasized that mens rea is about volition and choice, not emotional alignment.

3. Intent as Choosing Consequences
Drawing on Mewett & Manning and Smith & Hogan, the Court adopted the following conception of intent:
· If an accused knows that consequence B will follow from doing A, and
· Chooses to do A anyway, when they had the option not to act,
· Then the accused intends B, even if B is unwanted, regretted, or abhorrent.
Intent is therefore the choosing of known consequences, not the desiring of them.

4. Consistency with the Common Law
· At common law, party liability never required desire that the offence succeed.
· An aider could be liable even if they were horrified by the crime, provided they intentionally assisted knowing the plan.
· Parliament did not intend s. 21 to radically alter these settled principles.

5. Duress Does Not Negate Mens Rea
· Acting under threats does not eliminate intention.
· A coerced accused still:
· Knows what they are doing,
· Chooses to act rather than not act.
· Duress explains why the accused acted, not whether they intended to act.
Accordingly:
· Mens rea is assessed first.
· Duress is considered after, as a possible excuse.

6. Clarifying s. 21(2) and Overruling Paquette
· “Intention in common” does not require shared motives or shared enthusiasm.
· It requires only that parties intend to assist in the same unlawful purpose.
· Duress does not prevent the formation of an “intention in common”; it may only excuse liability.
· The suggestion in Paquette that duress negates mens rea under s. 21(2) was rejected.


	Notes
	



	R. v. Greyeyes
Supreme Court of Canada
L’Heureux-Dubé J. (La Forest, Sopinka, Gonthier JJ. concurring in part)
Cory J. (McLachlin and Major JJ. concurring)
[1997] 2 S.C.R. 825


	Facts
	An undercover RCMP officer sought to purchase cocaine.

Greyeyes agreed to help, directed the officer to the seller, acted as spokesperson, negotiated the transaction, passed the money, received the drugs from the seller, and handed them to the officer.

Greyeyes received $10 for facilitating the deal.

He was charged with trafficking in cocaine, either as a principal or as a party under s. 21(1) of the Criminal Code.

At trial, he was acquitted on the cocaine trafficking count on the basis that he was merely acting for the purchaser.

The Court of Appeal convicted him.

The issue before the SCC was whether someone who assists a purchaser can be guilty of trafficking as a party.

	Issue

	an a person who assists a purchaser of narcotics be convicted as a party to trafficking under s. 21(1)?

Does the purchaser’s immunity from trafficking extend to agents or helpers of the purchaser?

What is the meaning of “for the purpose of aiding” under s. 21(1)(b) in this context?

	Ratio

	Although a purchaser of narcotics cannot be convicted of trafficking or of aiding and abetting trafficking by the purchase alone, this exception does not extend to third parties who assist the purchaser.

A person who connects buyer and seller, negotiates, transfers money, or otherwise facilitates the sale aids and abets trafficking within the meaning of s. 21(1).

Under s. 21(1)(b), the Crown need only prove that the accused intended to assist the commission of the offence, not that they desired or approved of it.

	Reasons
	Purchasers Are Special — Their Agents Are Not

Parliament deliberately excluded purchase from the definition of trafficking.

Purchasers are instead dealt with through possession and possession for the purpose of trafficking offences.

This creates a limited and specific exemption for purchasers only.

There is no comparable legislative intention to exempt those who assist purchasers.

2. Why Agents of Purchasers Can Be Liable

Drug trafficking is a networked activity involving intermediaries.

Extending purchaser immunity to agents would allow middlemen to escape liability entirely.

A person who:

brings buyer to seller,

negotiates the deal,

handles money or drugs,

receives compensation,
materially assists the sale, even if motivated by helping the buyer.

That assistance satisfies actus reus of aiding or abetting.

3. Distinguishing Mere Incidental Assistance

L’Heureux-Dubé J. warned against over-criminalization:

Incidental assistance solely to the purchaser (e.g., driving someone to buy drugs) should not automatically amount to trafficking.

In such cases, liability may lie in aiding possession, not trafficking.

However, Greyeyes’ conduct went far beyond incidental help:

He orchestrated the transaction.

Without him, the sale would not have occurred.

	Notes
	



	R. v. Wood
Alberta Court of Appeal
Côté, McFadyen, Martin JJ.A.
[2007] A.J. No. 763


	Facts
	· Undercover police sought to purchase crack cocaine during the Edmonton Fringe Festival.
· Wood, who was panhandling, agreed to help.
· He:
· used a phone to contact a supplier,
· walked with officers to a meeting point,
· took police buy-money,
· approached the supplier alone,
· received the cocaine,
· physically passed the drugs to police, and
· later received a small piece of crack (“hoof”) as payment.
· Wood was charged with trafficking under s. 5(1) CDSA.
· The trial judge acquitted, holding that:
5. Wood gave only incidental assistance,
5. lacked the necessary mens rea, and
5. his aid was not necessary to the purchase.
The Crown appealed.


	Issue

	  When does an intermediary in a drug purchase commit trafficking?
  Is acting as a buyer’s agent a defence to trafficking?
  Does trafficking require a specific intent beyond intending the prohibited act?
  When is s. 21 (party liability) relevant?


	Ratio

	Core Holding (Big Picture)
If an accused personally commits any act defined as “trafficking” (e.g., delivery, transfer, transport, or offering to do so), buyer’s agent arguments are irrelevant. No resort to s. 21 is required.

Ratio
1. Sale is not required for trafficking — delivery, transfer, transport, or offering any of these is sufficient.
2. Trafficking is a general-intent offence:
· the accused must intend the prohibited act and
· know the substance is illegal.
No further purpose (e.g., helping someone) is required.
3. Buyer’s agent is not a freestanding defence.
4. s. 21 party liability applies only where the accused has not personally committed the offence.
5. Motive is irrelevant to guilt for trafficking.


	Reasons
	1. Statutory Definition Comes First
· Courts often err by focusing only on sale.
· Under s. 2(1) CDSA, trafficking includes:
· selling,
· giving,
· transferring,
· delivering,
· transporting,
· offering to do any of the above.
· Therefore, someone can traffic without being a seller.
Wood delivered, transferred, and transported cocaine.

2. No Special Mens Rea for Trafficking
· Trafficking does not require:
· intent to help the seller,
· intent to profit,
· intent to assist anyone.
· Required mens rea:
2. intent to perform the prohibited act, and
2. knowledge the substance is illicit.
Wood clearly intended to do what he did and knew it was cocaine.

3. Intent vs Motive
· Intent: choosing to do the act (delivery/transfer).
· Motive: why the accused did it (money, sympathy, addiction, desperation).
Motive does not negate mens rea.
Helping the buyer, being homeless, or seeking drugs does not matter.

4. Why the Trial Judge Erred
The trial judge made two legal errors:
· Error 1: assumed some extra intent was required (e.g., intent to help).
· Error 2: treated the case as one of aiding and abetting, when Wood personally committed trafficking acts.
If you personally commit the offence, s. 21 never arises.

5. Reconciling Poitras and Greyeyes
Côté J.A. clarifies confusion:
· Poitras:
If the accused personally commits trafficking acts, buyer’s-agent language is irrelevant.
· Greyeyes (majority):
A narrow exception may exist only where:
· the accused does not personally commit trafficking acts, and
· merely gives incidental assistance to the buyer (s. 21 context).
Key distinction:
Buyer’s-agent reasoning applies only to party liability cases — never where the accused personally traffics.
Wood personally trafficked → no exception applies.

Disposition
· Conviction for trafficking entered.
· Matter remitted for sentencing.

Exam-Ready Synthesis (Highly Testable)
Bright-Line Rule from Wood
If the accused personally performs any act listed in the statutory definition of trafficking, it is no defence that they were helping the buyer.


	Notes
	IF DOING ANYTHING UNDER THE CODE THAT CONSTITUTES TRAFFICKING EVEN IF HELPING TH EBUYER THEN ITS TRAFFICKING

WALKING UP TO THE CAR WINDOW WAS TRAFFICKING 




	R. v. Briscoe
Supreme Court of Canada
Charron J. (unanimous)
2010 SCC 13, [2010] 1 S.C.R. 411


	Facts
	  Briscoe was involved with a group who planned and carried out a brutal murder.
  His role was not as the killer but as a participant who provided assistance to the group.
  The Crown alleged that Briscoe:
· associated with the perpetrators,
· participated in preparatory acts, and
· continued to assist despite obvious indications of violent intent.
  At trial, Briscoe was acquitted on the basis that the Crown had not proven the requisite mens rea.
  The Alberta Court of Appeal set aside the acquittals, holding that the trial judge failed to consider willful blindness.
  Briscoe appealed to the Supreme Court of Canad


	Issue

	1. What is the mens rea for aiding or abetting under s. 21(1)(b) of the Criminal Code?
2. Can willful blindness satisfy the knowledge component of that mens rea?
3. Did the trial judge err by failing to consider willful blindness?


	Ratio

	1. To be liable under s. 21(1)(b), the Crown must prove:
· actus reus: assistance or encouragement, and
· mens rea: intention to assist + knowledge of the principal’s criminal purpose.
2. “Purpose” under s. 21(1)(b) means intention, not desire (following Hibbert).
3. Willful blindness to the principal’s criminal intent is legally equivalent to actual knowledge.
4. Recklessness is insufficient to ground liability under s. 21(1)(b).


	Reasons
	Structure of Party Liability
· Canadian criminal law makes principals and parties equally liable.
· However, the actus reus and mens rea for aiding/abetting are distinct from those of the principal offence.
· Merely doing something that incidentally assists a crime is not enough.

2. Actus Reus (Not in Dispute)
· Aiding = assisting or helping.
· Abetting = encouraging, instigating, promoting, or procuring.
· The trial judge found that Briscoe performed multiple acts of assistance.
· This element was not contested on appeal.

3. Mens Rea: Two Components
Under s. 21(1)(b), mens rea has two elements:
(a) Intention
· Following Hibbert, “purpose” = intention.
· The Crown need not prove that the accused:
· desired the crime,
· approved of it, or
· shared the principal’s motive.
· It is enough that the accused intended to assist, knowing what they were assisting.

(b) Knowledge
· The aider must know the essential nature of the offence the principal intends to commit.
· The aider does not need to know:
· every detail, or
· the precise manner of execution.
· For serious offences like murder, the aider must know that the principal has the requisite intent for that offence.

4. Willful Blindness
· Willful blindness = deliberate ignorance.
· It applies where the accused:
· suspects a criminal purpose, and
· deliberately avoids confirming it.
· Willful blindness satisfies the knowledge requirement because:
· the accused has chosen not to know what is obvious.
A person cannot escape liability by “closing their eyes” to the criminal intentions of those they assist.

5. Clarifying Kirkness
· Earlier language suggesting that aiders must share the principal’s intent is no longer correct.
· Post-Hibbert, the rule is:
· the aider must know the principal’s intent,
· not adopt or desire it.
· The aider intends the offence in the sense of choosing to assist it, not in the sense of wanting it to occur.

6. Why Recklessness Is Not Enough
· Recklessness = awareness of risk.
· Knowledge (or willful blindness) = awareness of what is actually intended.
· Party liability requires the latter.
· This maintains a principled boundary on criminal liability.

Disposition
· New trial ordered.
· Trial judge’s failure to consider willful blindness constituted an error of law.

Exam-Ready Takeaways
Black-Letter Rule
Under s. 21(1)(b), an accused is liable if they intentionally assist a crime knowing the principal’s criminal purpose; willful blindness satisfies knowledge, but recklessness does not.


	Notes
	



	R v Mariani 

	Facts
	[image: ]

	Issue

	

	Ratio

	· To be found guilty of aiding and abetting the crime of manslaughter there must have been
a) Subjective intent to aid or encourage the commission of an assault or, more generally, an unlawful act (this constitutes the MR for aiding);
b) Objective foresight that the assault/unlawful act carried with it a risk of bodily harm (from Creighton; this constitutes the MR for manslaughter).
c) + commission of the assault
d) + causing of death

Ratio
To convict an accused as a party to manslaughter, the jury must find:
1. Aiding or abetting (actus reus):
· Presence or conduct that assisted or encouraged the assault.
2. Subjective intent to aid or abet:
· The accused intended to assist the assault, knowing the victim was likely to be assaulted.
3. Objective foreseeability:
· A reasonable person would foresee that the assault could cause serious bodily harm.
The aider need not foresee the precise manner of the assault (e.g., kicking versus punching).



	Reasons
	· See also R v Jackson, [1993] 4 SCR 573 per  McLachlin J.: “I conclude that a person may be convicted of manslaughter who aids and abets another person in the offence of murder, where a reasonable person in all the circumstances would have appreciated that bodily harm was the foreseeable consequence of the dangerous act which was being undertaken.” (para. 5)


	Notes
	



CC s. 21(1)(c)
· The mens rea for 21(1)(c) – abetting – is the same as the mens rea for 21(1)(b)
· The accused must intend by her words or acts to encourage the principal in the commission of a criminal offence

Summary: mens rea
· The mens rea for s. 21(1)(b) and (c) is subjective purpose or intention (Briscoe, Hibbert, Mariani)
· A necessary pre-condition for such intent is knowledge about what the principal intends to do (Briscoe), knowledge that can be imputed via the doctrine of wilful blindness (Briscoe)
· Mere recklessness is insufficient for liability under 21(1)(b) or (c) (Roach)
· In the trafficking cases—i.e., Poitras, Greyeyes, Ahamad, & Wood—the key distinction is between doing something to facilitate a sale (trafficking) and (merely) doing something to facilitate a purchase (not trafficking)
· That said, it is sometimes difficult to see the line between aiding a sale and (merely) aiding a purchase
Specific facts matter






Common Intention and Counselling; accessories after the fact
· Sections 21(1)(b) & (c) of the Criminal Code define two forms of party liability: aiding and abetting a principal in the commission of a criminal offence
· We have seen that the actus reus for 21(1)(b) and (c) can be either a positive act or, in some cases, an omission (provided that it is tied to a legal duty – see Kulbacki, Russell, Popen, etc.)
· And we have seen that the mens rea involves doing something for the purpose of enabling the principal to commit a crime, where purpose has two components: intention and knowledge (Hibbert, Briscoe)
· The issue raised by s. 21(2) is this: suppose A and B form an intention in common to commit some offence O1
· And suppose that, in pursuing O1, B commits a distinct offence O2
· Question: can A be a party to the offence O2 committed by B notwithstanding the fact that B is the one who actually commits O2, and notwithstanding the fact that what A and B in fact agreed to do was to commit O1, rather than O2?
· So 21(2) creates another form of party liability
· Note that, similar to 229(c) – Unlawful object murder – we again appear to have a distinction between an unlawful purpose or object, and a substantive criminal offence
· And again, similar to 229(c), the unlawful purpose must be distinct from the offence that the accused in fact committed

[image: ]
4(b)(i) The Elements of Liabilty Through Common Intention
Section 21(2) of the Criminal Code reads as follows: Where two or more persons form an intention in common to carry out an unlawful purpose and to assist each other therein and any one of them, in carrying out the common purpose, commits an offence, each of them who knew or ought to have known that the commission of the offence would be a probable consequence of carrying out the common purpose is a party to that offence.


	R. v. Jackson Supreme Court of Canada, Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ. [1993] 4 SCR 573

	Facts
	On the evidence, the jury could have found that both accused planned and carried out the murder; or that Jackson alone had planned and carried out the murder, with Davy unaware of the killing until after it occurred; or that Jackson alone had killed the victim but was entitled to a defence of provocation; or that Jackson and Davy had formulated a plan to rob Rae and that Rae had been killed in the course of the robbery.



	Issue

	1. With regard to Davy’s liability as an aider or abettor, McLachlin J., speaking for the court on this issue, said:

2.With regard to Davy’s liability under s. 21(2), McLachlin J. said:

	Ratio

	1.I conclude that a person may be convicted of manslaughter who aids and abets another person in the offence of murder, where a reasonable person in all the circumstances would have appreciated that bodily harm was the foreseeable consequence of the dangerous act which was being undertaken. I further conclude that Davy might fall within this rule on the evidence presented at trial.

2.These considerations, taken together, led the Court of Appeal to conclude that a person can be convicted of manslaughter under s. 21(2) of the Code where the principal is guilty of murder. While the matter admits of difficulty, I think that the Court of Appeal in the end arrived at the correct result, bearing in mind not only the wording of the Code but the manifest justice of permitting a conviction for manslaughter in these circumstances. In arriving at this conclusion, I have not ignored the history of s. 21(2), which at one time referred to “every offence” (R.S.C. 1927, c. 36, s. 69(2)). The change is arguably equally consistent with the theory that “offence” encompasses included offences, as with the Crown’s theory that the drafters of the Criminal Code were seeking to limit it to the principal’s offence

Counsel are agreed that there are two elements to the defence of abandonment. The first is that there is a change of heart or an abandonment of the common purpose. Secondly, the change of heart or abandonment of common intention, where it is reasonable and practical to do so, must be communicated in a timely manner


	Reasons
	1.The trial judge did not give the jury a specific direction that it could find Davy guilty of manslaughter as an aider and abettor under s. 21(1) of the Criminal Code. The Court of Appeal held that this was an error. It held that the trial judge should have told the jury that s. 21(1)(b) and (c) of the Code would lead to a verdict of manslaughter if Davy did not have the mental state required for murder but the unlawful act which was aided or abetted was one he knew was likely to cause some harm short of death. This follows from the decision of this court in R. v. Kirkness (1990), 60 C.C.C. (3d) 97 at p. 127, [1990] 3 S.C.R. 74, per Cory J., where it Inchoate Offences 79 was held that a person who aids and abets in an attack which results in a death may be guilty or manslaughter where that person does not have the requisite mens rea for murder but possesses the requisite intention for manslaughter, and where his co-accused is guilty of murder: see also Wilson J., at pp. 102-3. 3. I agree with the Court of Appeal that the jury could have convicted Davy of manslaughter under these sections while convicting Jackson of murder.

1.I differ from the Court of Appeal, however, in the state of mind required to be guilty of manslaughter under s. 21(1)(b) and (c). The Court of Appeal held that the test was a subjective appreciation that the act was likely to cause some harm short of death. Since the date of the Court of Appeal’s decision, this court has held that unlawful act manslaughter—that is, the killing of a person while engaged in an unlawful act—does not require a subjective appreciation of the consequences of the act. The test is objective—what a reasonable person would have appreciated in all the circumstances. Nor is it necessary that the risk of death be foreseeable. As long as the unlawful act is inherently dangerous and harm to another which is neither trivial nor transitory is its foreseeable consequence, the resultant death amounts to manslaughter:

2. In my view, the trial judge correctly instructed the jury on the potential liability of Davy for murder under s. 21(2). He told the jury that if Davy formed a common intention with Jackson to rob the deceased and Jackson committed murder in the course of carrying out that robbery and [Davy] foresaw that the murder was a probable consequence of carrying out the robbery or common purpose, then Davy would be guilty of second degree murder.



	Notes
	






4(b)(ii) The Defence of Abandonment
It has been held that a person who abandons a common intention is not liable for further offences committed by the other common intenders.

	*R. v. Bird Alberta Court of Appeal, R.L. Berger, P.T. Costigan JJ.A. and D.A. Sulyma J. (ad hoc) 2009 ABCA 45 R.L. Berger J.A.

	Facts
	The Respondent knew in advance that Joseph Laboucan had a plan to kill someone and that when he, in her presence, got Nina Courtepatte and K.B. to leave the Mall to go to a party, this was a pretext and part of the plan. (at paras. 61 and 90
At the golf course, everyone except Michael Briscoe walked together from the road where the car was parked, down a gravel path and onto a fairway. Michael Briscoe followed them a short time later. Before Michael Briscoe arrived, there was talk of rituals and killings, and soon afterwards the Respondent hit Nina Courtepatte with a wrench that she had carried (hidden in her sleeve) from the trunk of the car to the fairway. The hit had enough force to cause Nina Courtepatte to cry out and stumble or fall. (at paras 8 and 48)

The Respondent held Nina Courtepatte’s hands or arms down for a brief time while Nina Courtepatte was being sexually assaulted. (at para. 66)
Before the completion of the sexual assaults, the Respondent and K.B. left the fairway and returned to the car. (at para. 10) Before she left the fairway, the Respondent said she was “taking K.B. to the car because K.B. was cold and did not need to see thi
After the Respondent and K.B. left, Nina Courtepatte was choked with a wrench and beaten to death by blows to the head with a hammer or mallet. The blows were inflicted by Joseph Laboucan and M.W. Joseph Laboucan also tried to slit Nina Courtepatte’s throat with a throwing knife, but the knife was not sharp enough to cut her skin.

	Issue

	The firstdegree murder acquittal/manslaughter conviction is in issue on appeal to this Court. The Crown appeal is brought on the basis that the trial judge erred in finding an air of reality to the defence of abandonment.

	Ratio

	21. The air of reality argument fails if there is some evidence upon which a jury, properly instructed, might conclude that abandonment is made out. A total absence of evidence equates with there being no air of reality to the defence. If there is some evidence in the record capable of supporting the defence of abandonment, the difficulty faced by the Crown is to persuade the Court that the ground of appeal proffered is one of law and not one of mixed fact and law, nor of fact alone. There is evidence on this record capable of supporting the defence of abandonment.

	Reasons
	There is no doubt that the trial judge was entitled on this record to conclude that the two males were intent on violence. In evaluating the totality of the circumstances, the trial judge was also entitled to consider what jeopardy the Respondent would have placed herself in had she protested that the male assailants should stop what they were doing or if she had expressly stated that she wanted no further part of it. In other words, given the context, “what more could she do without risking her own life?” In the circumstances of this case, it is a reasonable inference that the trier of fact took into account that it was neither practicable nor reasonable for her to do more.19. It seems to me that the depth of the prior involvement of an accused who claims the defence of abandonment is a factor in determining whether a change of heart has been made out and whether it has been communicated in a sufficient and timely fashion. By way of example, someone who was involved, but not deeply immersed in a joint enterprise, it might be thought, could demonstrate abandonment in a less definitive manner. Being within the circle, but on the periphery, might arguably require less in the way of express language or behaviour. On the other hand, someone who is deeply immersed in the joint scheme and, accordingly, closer to the centre of the circle, it might be thought, would be required to demonstrate in more certain terms that he or she has left the circle. 20. In my opinion, context is critical. That is because it may equally be argued that the more deeply involved you are the more difficult it is to escape without incurring the wrath of your coactors and that, accordingly, somewhat less of a demonstration of abandonment might for that reason suffice. It seems to me that these are the contextual factors that a trial judge

	Notes
	The Crown appealed to the Supreme Court and the Supreme Court disposed of the appeal as follows (see R. v. Bird, [2009] 3 S.C.R. 338): 
1. We agree with Costigan J.A., dissenting, that the evidence was incapable of supporting the defence of abandonment. No other defence arises on the facts.
 2. The appeal is therefore allowed and the conviction for manslaughter is set aside. As the facts found by the trial judge clearly establish that the murder was planned and deliberate, and involved the unlawful confinement of the victim at the time of the killing, a conviction for first degree murder is entered



	R. v. Gauthier Supreme Court of Canada, LeBel, Fish, Abella, Rothstein, Moldaver, Karakatsanis and Wagner JJ. 2013 SCC 32, [2013] 2 S.C.R. 403

	Facts
	Cathie Gauthier, was charged with being a party, together with her spouse, Marc Laliberté, to the murder of their three children. According to the Crown’s theory, Gauthier planned the murder as part of a murder-suicide pact and supplied the murder weapon. She did not act to prevent the children from being poisoned with drinks served by her spouse, which contained Gravol and oxazepam. Thus, she heped Laliberté to kill the children. At her jury trial, Gauthier submitted in her defence that she had not bought the medication to poison her children, that she was in a dissociative state on December 31, 2008 when she wrote some incriminating documents, and that this state meant she could not have formed the specific intent to commit the murders. In the alternative, she claimed to have abandoned the common purpose of killing the children and to have clearly communicated her intention to do so to her spouse.

	Issue

	If the Defence of Abandonment Was Not Incompatible With the Principal Theory, Did It Meet the Air of Reality Test?

	Ratio

	Thus, it was held that a defence of abandonment has three essential elements: (1) there must be an intention to abandon or withdraw from the unlawful purpose, (2) there must be timely communication of this abandonment or withdrawal from the person in question to those who wish to continue, and (3) the notice so communicated to those who continue to participate in the common purpose must be unequivocal.
One who is a party to an offence on the basis that he or she did or omitted to do anything for the purpose of aiding any person to commit the offence, or abetted any person in committing it (s. 21(1) of the Criminal Code), or on the basis that he or she had formed with other persons an intention to carry out an unlawful purpose and to assist each other therein and that an offence was committed in carrying out the common purpose (s. 21(2) of the Criminal Code), may raise the defence of abandonment if the evidence shows 
(1) that there was an intention to abandon or withdraw from the unlawful purpose; 
(2) that there was timely communication of this abandonment or withdrawal from the person in question to those who wished to continue; 
(3) that the communication served unequivocal notice upon those who wished to continue; and 
(4) that the accused took, in a manner proportional to his or her participation in the commission of the planned offence, reasonable steps in the circumstances either to neutralize or otherwise cancel out the effects of his or her participation or to prevent the commission of the offence.

	Reasons
	There are two policy reasons in criminal law for making this defence available to parties to offences. First, there is a need to ensure that only morally culpable persons are punished; second, there is a benefit to society in encouraging individuals involved in criminal activities to withdraw from those activities and report them.

Aiders and abettors generally do much more than promise their support in carrying out an unlawful purpose in the future. They perform concrete acts to aid the principal offender to commit the offence or to abet him or her in committing it. Their criminal liability and their moral culpability are proportional to these acts and stem from the fact that they have performed them. Thus, merely communicating in unequivocal terms their intention to cease participating in the commission of the offence will not be enough “to break the chain of causation and responsibility”, to repeat the words of Sloan J. from Whitehouse.


	Notes
	



4(b)(iii) Constitutional Validity of s. 21(2)



	R. v. Logan Supreme Court of Canada, Dickson C.J.C., Lamer C.J.C., and Wilson, L’Heureux-Dubé, Sopinka, Gonthier, and Cory JJ. 13 September 1990. [1990] 2 S.C.R. 731, 58 C.C.C. (3d) 391

	Facts
	The facts surrounding the incident are as follows. At around 11:00 p.m. on September 23, 1983, Hugh Logan, Clive Brown and the respondent Warren Johnson entered a convenience store, wearing masks and armed with revolvers. Hugh Logan shot the lone clerk, Barbara Turnbull, in the neck, causing severe injuries. The cash register was robbed and the men fled.

In his charge to the jury with respect to the respondent Warren Johnson, the trial judge said that “you may well have considerable doubt whether he knew or should have known that one of his group would probably shoot somebody with the intention to kill”. With respect to the respondent Sutcliffe Logan, he stated that “you would then have to consider whether he knew or should have known that one of the group would probably, in the course of the robbery, shoot someone with intent to kill”. In his explanation of s. 21 of the Criminal Code, R.S.C. 1970, c. C-34, the trial judge instructed the jury that “[i]t must be established beyond a reasonable doubt that the accused knew

The respondents were convicted by the jury of a number of offences including the attempted murder of Barbara Turnbull.

	Issue

	1. Does s. 21(2) of the Criminal Code contravene the rights and freedoms guaranteed by s. 7 and/or s. 11(d) of the Canadian Charter of Rights and Freedoms? 

2. If the answer to question 1 is in the affirmative, is s. 21(2) of the Criminal Code justified under s. 1 of the Canadian Charter of Rights and Freedoms, and therefore not inconsistent with the Constitution Act, 1982?

	Ratio

	. When the principles of fundamental justice require subjective foresight in order to convict a principal of attempted murder, that same minimum degree of mens rea is constitutionally required to convict a party to the offence of attempted murder. Any conviction for attempted murder, whether of the principal directly or of a party pursuant to s. 21(2), will carry enough stigma to trigger the constitutional requirement. To the extent that s. 21(2) would allow for the conviction of a party to the offence of attempted murder on the basis of objective foresight, its operation restricts s. 7 of the Charter.

Because of the importance of the legislative purpose, the objective component of s. 21(2) can be justified with respect to most offences. However, with respect to the few offences for which the Constitution requires subjective intent, the stigma renders the infringement too serious and outweighs the legislative objective which, therefore, cannot be justified under s. 1.

	Reasons
	20. First, a rational connection must be shown between the legislative objective and the restriction. By operation of s. 21(2) with respect to attempted murder, any person involved with others in an unlawful purpose is held responsible for the acts of all accomplices, whether or not that person actually foresaw that the accomplice would try to kill someone in furtherance of the unlawful purpose. The objective of the legislation is that this possibility of conviction through s. 21(2) will make parties more responsible for the actions of their accomplices. Clearly, then, there is a rational connection between the restriction and the legislative objective. 21. However, even though Parliament has sought to achieve an important legislative objective by enacting the restriction in issue in this appeal and even though such restriction is rationally connected to that objective, I am of the view that it does not satisfy the proportionality test because it unduly impairs an accused’s rights under s. 7 of the Charter: see Vaillancourt, supra, at p. 132 C.C.C., p. 413 D.L.R. 22. The objective component of s. 21(2) unduly impairs rights under s. 7 of the Charter when it operates with respect to an offence for which a conviction carries severe stigma and for which, therefore, there is a constitutionally required minimum degree of mens rea. The words “ought to know” allow for the possibility that while a party may not have considered and accepted the risk that an accomplice may do something with the intent to kill in furtherance of the common purpose, the party, through this negligence, could still be found guilty of attempted murder. In other words, parties could be held to be criminally negligent with respect to the behaviour of someone else. For most offences under the Criminal Code, a person is only convicted for criminal negligence if consequences have ensued from their actions.


	Notes
	



Other Forms of Accessorial Liability: Co-perpetrator liability; counselling; accessory after the fact

Co-Perpetrator Liability

Counselling
Section 22 creates additional forms of party liability for those who counsel others
to commit offences where those other offences are actually committed:
22(1) Where a person counsels another person to be a party to an offence and that other
person is afterwards a party to that offence, the person who counselled is a party to that offence,
notwithstanding that the offence was committed in a way different from that which was counselled.
(2) Every one who counsels another person to be a party to an offence is a party to every
offence that the other commits in consequence of the counselling that the person who counselled
knew or ought to have known was likely to be committed in consequence of the counselling.
(3) For the purposes of this Act, “counsel” includes procure, solicit, or incite.


	R. v. O’Brien Nova Scotia Court of Appeal 2007 NSCA 3; 250 N.S.R. (2d) 193

	Facts
	Shortly before the robbery took place, Mr. O’Brien and William Lank were with Ms. Richard at her residence, according to the testimony of Ms. Richard and the police statement of the appellant. At different places in her evidence, Ms. Richard testified about the discussions that took place at that time about the proposed robbery. She testified that during these discussions Mr. O’Brien said that with only a young girl working at the store at that time a robbery would be easy, that the robbery would be not be hard, that Ms. Richard did not have to worry, that no one would put themself at risk for minimum wage, and that he agreed with Mr. Lank that she should “paint” her face.

Again, as to the face painting, clearly Mr. Lank was present and made a statement in relation to the makeup, but Ms. Richard, and I accept her evidence in this regard, says Mr. O’Brien agreed with the face painting, and again echoed the words that nobody would jeopardize themselves for minimum wage. I am satisfied Mr. O’Brien, based on his own evidence together with the evidence of Ms. Richard, that he was there, he was offering those words of encouragement, that reassurance, all in furtherance of his undertaking or enterprise. He knew if she got some money, she could buy drugs from him. He was prepared to sell the drugs once she got the money, and it was going to be easy. ...

	Issue

	· 1. It is submitted that the trial justice erred in law in relation to the factual and legal requirements to establish “counselling” under s. 22(2) of the Criminal Code; and 2. A And the mens rea is the intent that the offence counselled be committed
miscarriage of justice occurred by reason of the omission of defence counsel at trial to lead evidence that the Crown’s main witness (Brandy Lynn Richard) had denied under oath at the Preliminary Inquiry that the Appellant had encouraged or suggested that she commit the robbery of Elliott’s on December 10, 2004.

	Ratio

	

	Reasons
	This suggests Ms. Richard had not made up her mind to rob Elliott’s, that she was still in the process of deciding what to do at the time Mr. O’Brien made this and his various other comments to her, contrary to Mr. O’Brien’s submission that the robbery would have occurred with or without his comments.
The appellant has not satisfied me that the judge erred in concluding that his words, considered in context, were encouragement and hence counselling. Mr. O’Brien was a drug trafficker who made money selling drugs to addicts such as Ms. Richard. He had sold drugs to Ms. Richard previously, including following the November robbery. When he met Ms. Richard prior to the December robbery she was in the process of deciding whether to commit the robbery to get money to buy drugs. His discussion with her prior to the robbery was supportive. He was not available to sell drugs to her following the December robbery because he had been picked up by the police and was at the police station being questioned. In this context I am not satisfied the judge made an error of law or a palpable and overriding error of fact when he concluded that Mr. O’Brien counselled Ms. Richard to commit the December robbery

	Notes
	



Accessory after the fact


	R. v. Duong Ontario Court of Appeal (1998), 124 C.C.C. (3d) 392 DOHERTY J.A

	Facts
	Two people were killed in December 1993. There were reports in the newspapers and on television connecting Lam to the homicides. The appellant and Lam had been friends for five or six years. Lam called the appellant and asked if he could stay at the appellant’s apartment. Lam indicated he was “in trouble for murder” and had no place to go. The appellant had seen the media reports of the homicides and knew that Lam was in trouble. The appellant allowed Lam to hide in his apartment for about two weeks. After receiving information that Lam was in the apartment, the police raided the apartment and found Lam hiding in the bedroom. They arrested Lam and the appellant who was also present in the apartment.

	Issue

	The appellant raises two issues on this appeal: 
* Did the trial judge err in holding that the doctrine of wilful blindness was applicable and that the appellant was wilfully blind as to whether Lam had committed murder? 
* Did the trial judge err in holding that a certified copy of the indictment recording Lam’s convictions on two counts of second degree murder constituted evidence that Lam had committed the murders?

	Ratio

	A charge a laid under s. 23(1) must allege the commission of a specific offence (or offences) and the Crown must prove that the alleged accessory knew that the person assisted was a party to that offence. The Crown will meet its burden if it proves that the accused had actual knowledge of the offence committed.
It was certainly open to trial counsel to advance the argument now urged upon this court. I cannot say, however, that the trial judge’s rejection of that argument and his conclusion that the appellant’s suspicions extended to a suspicion that Lam had been a party to murder was unreasonable. It was open to him to infer that the appellant’s statements revealed a state of mind which encompassed the suspicion that Lam was in trouble because he had been a party to murder. The fact that the appellant may have contemplated other possible connections between Lam and the murders afforded no bar to a finding that he was wilfully blind to the fact that Lam was a party to murder.


	Reasons
	It is also significant that the crime of being an accessory after the fact to murder has its own penalty provision (s. 240) which is more severe than the penalty provision applicable to those who are accessories to other crimes (s. 463). This is a further indication that where the Crown chooses to charge someone with being an accessory after the fact to murder, it cannot gain a conviction based on a more generalized knowledge that the principal had committed some crime.3

These authorities make it clear that where the Crown proves the existence of a fact in issue and knowledge of that fact is a component of the fault requirement of the crime charged, wilful blindness as to the existence of that fact is sufficient to establish a culpable state of mind. Liability based on wilful blindness is subjective. Wilful blindness refers to a state of mind which is aptly described as “deliberate ignorance”


	Notes
	


















INCHOATE OFFENCES

	-Unlike party liability, which requires a substantive offence to be completed by a principal, an attempt involves an inquiry into the relation between an individuals intention, their acts, and an unfulfilled purpose.
Section 5(a) & (b): Attempts – Mental and Physical Elements
	For an attempt to be proven, the Crown must establish both a mens rea (intent to commit the specific offence) and actus reus (a step towards commission that goes beyond mere preparation)
Attempts
	s. 24
	s.24(1) Every one who, having an intent to commit an offence, does or omitsto do anything for the purpose of carrying out his intention s guilty of an attempt to commit the offence whether or not it was possle under the circumstances to commit the offence
(2) The question whether an act or omission ahs an intent ot commit is or is not mere preparation, and too rmemote to constitute an attempt is a question of law. 
	R v Ancio  R. v. Ancio Supreme Court of Canada, Laskin C.J.C., Ritchie, Dickson, Beetz, Estey, McIntyre, Chouinard, Lamer, and Wilson JJ. 2 April 1984. [1984] 1 S.C.R. 225, 10 C.C.C. (3d) 385

	Facts
	Ancio, depressed and intoxicated, broke into a house where his estranged wife was staying, armed with a sawed off shotgun. During a struggle with another occupant the gun dischared. He was charged with attempted murder 

	Issue

	What is the mental element required for attempted murder

	Ratio

	McIntyre J.  Mens Rea for murder is specific intent to kill

	Reasons
	While Murder can sometimes be proven through recklessness or unintentional killing, an attempt to commit must include the intention to bring about that specific result 

	Notes
	



	R v Logan Supreme Court of Canada, Dickson C.J.C., Lamer C.J.C., Wilson, L’Heureux-Dubé, Sopinka, Gonthier, and Cory JJ. 13 September 1990. [1990] 2 S.C.R. 731, 58 C.C.C. (3d) 391

	Facts
	In a series of robberies, one of the co-accused shot a store clerk, causing severe injuries. The respondents were charged with attemptive murder as parties under s.21(2) which used an ought to have known (objective foresight) standard 

	Issue

	Is the objective component of s.21(2) constitutional for the offence of attempted murder

	Ratio

	Lamer C.J.C. 

The Court held that for offences with very high social stigma and severe penalties, such as murder and attempted murder, Section 7 of the Charter requires subjective foresight. Therefore, the words "ought to have known" were declared inoperative for attempted murder; a party must actually know that the principal intends to kill.

	Reasons
	

	Notes
	Lamer again based his arguments on stigma

Theft has constitutional minimum but sexual assault does not 



So the MR for attempts is the specific intent to commit the completed offence – whatever it happens to be 
And the MR for attempt murder is nothing less than the specific intent to kill – see Ancio and Logan, read in light of Martineau 

Attempts: The Physical Element
	No generally accepted test for determining the actus reus of attempt
General idea: the acts constituting the actus reus of an attempt must be more than mere preparation; but how are we to determine when that threshold is crossed?


	R. v. Barker New Zealand Court of Appeal, Stout C.J., Sim, Stringer, and Salmond JJ. 31 March 1924 [1924] N.Z.L.R. 865

	Facts
	Barker sent letters to a young boy inviting him to meet for ‘good fun’ and later met the boy, asking him to walk to a dark paddock. He later confessed his intent was to commit buggery.

	Issue

	Did the accused's actions constitute an attempt or mere preparation?

	Ratio

	The court found him guilty of an attempt. An act is an attempt if it manifests criminal intent on its face. The invitiation by a stranger to a child to go to a secluded place for ‘fun’ was not reasonably capable of an innocent interpretation


	Reasons
	

	Notes
	



	R. v. Cline R. v. Cline Ontario Court of Appeal, Pickup C.J.O., Laidlaw, and J.K. MacKay JJ.A. 31 May 1956.

	Facts
	Cline approached a 12 year old bot on two occasions, luring him to accompany hi by offering money to ‘carry his suitcase’. Even though cline had no suitcases. He work dark glasses to hide his face

	Issue

	When does preparation end and an attempt begin?

	Ratio

	Laidlaw J

When preparation is fully complete, the next step done with the intention of committing the specific crime constitutes an actus reus sufficient for an attempt. Luring the boy with the deceit was that next step 


	Reasons
	

	Notes
	



	R. v. James Ontario Court of Appeal, Gale C.J.O., MacKay, and Brooke JJ.A. 24 September 1970. [1971] 1 O.R. 661

	Facts
	James was found inside a parked car rummaging through the glove compartment. He admitted he intended to steal the car to get home and was looking ofro the keys. 

	Issue

	Was entering the car and rummaging for keys an attempt or mere preparation?

	Ratio

	Gale C.J.O.

The court disagreed with the trial judges acquittal and found it was an attempt. Rummaging for a key was an act in furtherance of the commission of the offence, not merely preparatory. 

	Reasons
	

	Notes
	



	R. v. Sorrell and Bondett Ontario Court of Appeal, Dubin, Martin, and Blair, JJ.A. 27 April 1978. 41 C.C.C. (2d) 9

	Facts
	Two men wearing balaclavas (one with a gun) approached a closed chicken store, rapped ont eh door, and gestered in surprise when told it was closed. The were arrested enarby with the weapons and masks. 

	Issue

	Did the acts go beyond mere preparation to constitute attempted robbery?

	Ratio

	The acquittal was upheld. The court noted that there was no extrinsic evidence of intent (like a confession); therefore, the acts themselves were equivocal and did not prove beyond a reasonable doubt that the accused intended to rob that specific store

	Reasons
	

	Notes
	Mens rea is a finding of fact
Actus reus is a question of law 

In the case of R. v. Sorrell and Bondett, the Ontario Court of Appeal addressed the boundary between "mere preparation" and a criminal attempt when the evidence of intent is solely derived from the accused's actions.
Facts of the Incident
On March 3, 1977, the manager of a fried chicken store in Kingston closed early (10:45 p.m.) because the stock had sold out. Shortly before 11:00 p.m., two men—later identified as Sorrell and Bondett—approached the locked customer entrance wearing balaclavas pulled completely over their heads.
One man rapped on the door and window. When the manager told them the store was closed, the two men gestured to each other in surprise. The store cashier observed that one of the men was carrying a silver-coloured gun. The men then walked away.
Evidence and Arrest
Police intercepted the men approximately 411 yards from the store. As the officers approached, they saw one of the men throw an object into a snowbank, which was later found to be a brown balaclava. Upon arrest, Sorrell was found with a loaded .357 Magnum revolver in his waistband and additional ammunition in his pocket. A second blue balaclava was found nearby on the sidewalk. Neither man testified at trial, and there were no confessions or admissions regarding their intent.
The Legal Issue: Intent vs. Preparation
To convict for attempted robbery, the Crown had to prove two elements:
1. Mens Rea: The specific intent to rob that particular store (a question of fact).
2. Actus Reus: Steps taken toward the crime that go beyond "mere preparation" (a question of law).
The trial judge acquitted the respondents because he entertained a reasonable doubt regarding their specific intent to rob the Aunt Lucy's Fried Chicken store.
The Court’s Reasoning
The Court of Appeal’s analysis centered on the relationship between an act and the proof of intent:
• Sufficiency of the Acts: The Court noted that if the trial judge had been satisfied that the intent to rob was present, the acts—approaching a store while masked and armed—would have clearly advanced beyond mere preparation to constitute an attempt.
• The Problem of Equivocality: Because there was no extrinsic evidence (such as a confession), the Crown had to rely entirely on the men's conduct to prove they intended to rob that specific store.
• The Rule on Proof: The Court clarified that while acts do not have to be "unequivocal" on their face if intent is proven by other means (like a statement to police), equivocal acts alone may be insufficient to prove intent beyond a reasonable doubt.
The Court concluded that the trial judge was searching for evidence of intent and was ultimately not satisfied that the actions at the door proved, beyond a reasonable doubt, a plan to rob that specific location. Consequently, the acquittal was upheld.




	R. v. Deutsch Supreme Court of Canada, Beetz, McIntyre, Lamer, Wilson, and Le Dain JJ. 31 July 1986. [1986] 2 S.C.R. 2, 27 C.C.C. (3d) 385

	Facts
	Deutsch placed ads for a secretary/sales assistant and told applicants they would be expected to have sex with clients to close contracts, highlighting massive financial rewards. 

	Issue

	Could these statements constitute the actus reus of an attempt to procure illicit sexual intercourse?

	Ratio

	Le Dain J.

Yes. Holding out large financial rewards while disclosing the sexual requirements was a decisive act in the procuring and a significant step toward the commission of the offence

	Reasons
	“In my opnion the disnticion between preparation and attempt is essentially a qualitative one, involving the relationship between the nature and quality of the act in question and the nature of the ocmpelte offence, although consideration must necessarily be given, in making that qualitative distinction, to the relative proximity of the act in question to what would dhave been the completed offence, in terms of time, location and acts unde the control of the accused remaining to be accomplished.” 

What has been done, what else needs to be done in relation to the specific act




	Notes
	Botterell said this is the best case to use 

Attempts Summary
Barker
-first step test
-manifest criminality test
Cline: fac specific inquiry
James: next step
Sorell: equivocal acts + proof of intent = attempot
Deutsch leading cASe  qualitative test 

	
	



Section 5(c): Impossible Attempts
	Canadian law under s. 24(1) explicitly states that a person is guilty of an attempt “whether or not it was possible under the circumstances to commit the offence”
Impssibility is not a abr to criminal liability

	United States of America v. Dynar Supreme Court of Canada, Lamer C.J.C., La Forest, L’Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ. 26 June 1997. [1997] 2 S.C.R. 462

	Facts
	Dynar agreed to launder money he believed was drug money provided by FBI informants. Because the money was actually provided by the government it was not the proceeds of a crime, making the completed offence of money laundering impossible. 

	Issue

	Does impossibility constitute a defence to a charge of attempt in Canada?

	Ratio

	Cory and Iacobucci JJ.

No. The Court held that factual impossibility is not a defence. The only exception is "imaginary crimes" (where the act intended is not actually illegal). Dynar intended to commit a crime known to law and took steps toward it; the fact that he was thwarted by a "defect in the attendant circumstances" (the money wasn't actually dirty) is irrelevant


	Reasons
	

	Notes
	



	R. v. Williams Supreme Court of Canada, McLachlin C.J.C. and Iacobucci, Major, Bastarache, Binnie, Arbour and Deschamps JJ. 18 September 2003.

	Facts
	Williams, knowing he was HIV-positive, had unprotected sex with a complainant for a year without disclosing his status. It was uncertain if he infected her during this period or if she was already infected.

	Issue

	Can he be convicted of attempted aggravated assault?

	Ratio

	Binnie J

Yes. While the Crown couldn't prove the specific consequence of "endangering life" for the full offence due to the timing of her infection, Williams took more than preparatory steps and did everything he could to achieve the infection.



	Reasons
	

	Notes
	



Attempts Summary Mens Rea
Intent to commit the (completed) prohibited act
Attempt murder has a constitutional mens rea requirement of subjective foresight of death (Ancio, logan)

Section 5(d): Other Inchoate Offences
This section covers conspiracy (an agreement to perform an unlawful act) and counselling an offence that is not committed
Actus Reus: the agreement itself
Mens rea I an intention to agree and ii an intention to carry out or fulfill the agreement 

Conspiracy is punished the same as the completed offence 

Counselling an Offence not committed 
	-punished the same as attempts
	-fault element: 

	R. v. Hamilton Supreme Court of Canada, McLachlin C.J.C. and Major, Bastarache, Binnie, LeBel, Deschamps, Fish, Abella, and Charron JJ. 29 July 2005.

	Facts
	Hamilton sold "Top Secret Files" on the Internet containing a credit card number generator (for fraud), bomb recipes, and burglary instructions. He claimed he hadn't read most files and was only motivated by money.

	Issue

	What is the mens rea required for counselling an offence not committed under s. 464?


	Ratio

	Fish J

The Court ordered a new trial for the fraud count. It held that the mens rea for counselling is either intent or recklessness (conscious disregard of a substantial and unjustified risk). The trial judge erred by confusing motive (making money) with intent (encouraging the commission of a crime); an accused can have a mercenary motive but still intend for the crime to be committed

	Reasons
	

	Notes
	Mens rea can be recklessness























Defences

Preliminary Distinctions
1.Statutory vs Common Law Defences
	-e.g. duress under s.17 vs common law defence of duress
2. Affirmative vs Negative Defences
	1.self defence as an affirmative defence (yes, but)
	2.Mistake of fact as a negative defence (but, I didn’t)
3.Defences that negate MR elements vs defences that negate AR elements
	Defences that negate MR elements mistake of fact
	Defences that negate AR such as extreme intoxication or automatism 
4.Full vs Partial defences
5.Desert based defences vs procedural (or estoppel like) defences
	Desert is basically all of them
	Estoppel like: officially induced error of law, entrapment 
6.jurisdiction vs excuses vs exemptions











6. MISTAKE 
6(a) Mistake of Fact
As indicated in Chapters 2(c)(ii)(C) and 3, whether a mistake of fact negates the fault element of an offence depends upon the nature of the fault element for that offence.
Two broad categories
1.You could be mistaken about a fact relevant to your criminal liability
2.You could be mistaken or ignorant about the law governing a particular offence i.e. the legality of certain forms of conduct or behaviour 

Mistakes
1.Mistake about an element of the offence (Pappajohn, Beaver, Nguyen & Hess)
2.Mistake where one offence is confused for another (Blondin, Kundeus)
3.Mistake or ignorance of law (Campbell and Mlynarchuk, Docherty)
4.Officially induced error of law (Levis)
Whether a mistake of fact negates the fault element of an offence depends entirely on the nature of the fault element for that specific offence. In "true" criminal offences, as opposed to public welfare offences, the Crown must typically prove mens rea (intent, knowledge, or recklessness), and a bona fide mistake of fact can serve as a valid defence. However, the Charter of Rights and Freedoms places constraints on how the legislature can exclude this defence, particularly for offences punishable by imprisonment.

6(a)(i) The Relationship Between Fault and Mistake of Fact

	R. v. Beaver Supreme Court of Canada, Rand, Locke, Cartwright, Fauteux, and Abbott JJ. 26 June 1957 [1957] S.C.R. 531, 118 C.C.C. 129, 26 C.R. 193

	Facts
	Louis and Max Beaver were charged with the possession and sale of diacetylmorphine (heroin). They sold a package to an undercover officer who had been introduced to them by a drug addict. Louis Beaver testified that he believed the package contained sugar of milk rather than drugs, claiming he was participating in a plan to "double-cross" a friend's enemy. The trial judge told the jury that whether the accused knew the nature of the substance was irrelevant.

	Issue

	Is an honest but mistaken belief regarding the nature of a substance a valid defence to a charge of drug possession?

	Ratio

	

	Reasons
	To constitute possession in criminal law, manual handling must coexist with knowledge of what the thing is and an act of control. The Court refused to impute a legislative intent to create a crime of strict responsibility (excluding mens rea) for an offence that carried a mandatory minimum sentence of six months' imprisonment. However, the conviction for selling was affirmed because the Beavers had "held out" or represented the substance to be heroin, which satisfied the statutory requirements for that specific count.

	Notes
	





6(a)(ii) Constitutional Considerations
	R. v. Nguyen; R. v. Hess Supreme Court of Canada, Lamer C.J.C.,Wilson, La Forest, L’Heureux-Dubé, Sopinka, Gonthier, and McLachlin JJ. 4 October 1990. [1990] 2 S.C.R. 906, 59 C.C.C. (3d) 161

	Facts
	The accused were charged under s. 146(1) of the Criminal Code for having sexual intercourse with a female under the age of 14. The statute explicitly stated that the offence applied "whether or not he believes that she is fourteen years of age or more," effectively removing the mistake of fact defence.

	Issue

	Does an absolute liability offence carrying a potential penalty of life imprisonment violate Section 7 of the Charter?

	Held
	The provision was found unconstitutional; the words excluding the belief in age were declared of no force or effect.

	Ratio

	

	Reasons
	It is a principle of fundamental justice that an offence punishable by imprisonment must have a mens rea component or, at minimum, allow for a due diligence defence. Penalizing the "mentally innocent"—those who honestly believe they are acting lawfully—is fundamentally unfair. The government's argument that absolute liability provided a necessary deterrent was rejected as speculative and circular; if a person is already taking reasonable precautions, the threat of absolute liability adds no further incentive.

	Notes
	




	R. v. Darrach Ontario Court of Appeal Morden A.C.J.O., Osborne, and Doherty JJ.A. 4 February 1998. 122 C.C.C. (3d) 225

	Facts
	Darrach was convicted of sexual assault. He challenged s. 273.2(b) of the Code, which specifies that a belief in consent is not a defence if the accused did not take reasonable steps to ascertain that the complainant was consenting.

	Issue

	Does the objective standard in s. 273.2(b) violate Section 7 or Section 11(c) (right to be presumed innocent) of the Charter?

	Ratio

	

	Reasons
		Although sexual assault carries high social stigma, s. 273.2(b) is a modified objective standard that considers what the accused actually knew at the time, not what they "ought to have known". The provision does not require all reasonable steps, making it less onerous than other sections. A man who has sex without taking reasonable steps to ensure consent is not "morally innocent" in a way that would trigger constitutional protection under s. 7. Furthermore, there is no testimonial compulsion; the law simply places an evidential burden on the accused to raise a reasonable doubt.

	Notes
	

	





	


Section 6(a)(iii): Mistaking One Offence for Another
	R. v. Blondin (1970)

	Facts
	Blondin imported a scuba-diving tank from Japan that had been cut in half and reassembled to hide 23 lbs of cannabis resin (hashish). He told police he knew the tank contained something "illegal" and that he had been paid to bring it, but he denied knowing it was a narcotic.

	Issue
	Must the Crown prove that the accused knew the specific type of narcotic alleged in the indictment?

	Held
	The acquittal was set aside and a new trial ordered.

	Ratio
	The Crown is not required to prove the accused knew the specific identity of the drug (e.g., cannabis resin); it is sufficient to prove mens rea in its widest sense regarding a narcotic. However, an intention to commit any illegal act (like a violation of the Customs Act) is not enough to satisfy the mens rea for importing a narcotic. A jury can find the necessary intent if the accused was reckless or wilfully shut their eyes to the fact that the illegal substance might be a narcotic.

	Reasons
	

	Class Notes
	




	R. v. Kundeus (1975)


	Facts
	An undercover officer asked Kundeus for "hash or acid". Kundeus said he was sold out but offered to sell mescaline for two dollars a "hit". He handed over two capsules that were later found to contain LSD. Selling mescaline carried a significantly lighter penalty than trafficking LSD.

	Issue
	Can a conviction for a serious drug offence be supported if the accused intended to commit a lesser, different drug offence?

	Held
	The Supreme Court restored the conviction for trafficking LSD.

	Ratio
	The majority held that once the actus reus (the sale of a restricted drug) was proven, a rebuttable presumption arose that the act was voluntary. Because Kundeus chose not to testify or present any evidence of an honest belief that the drug was mescaline, he failed to raise a reasonable doubt regarding his mens rea. The dissent (Laskin C.J.C.) argued that this "transferred malice" violated the basic principle that the mens rea and actus reus must relate to the same crime. Laskin C.J.C. maintained that the court had no power to substitute a conviction for a more serious crime than the one the accused intended to commit.

	Reasons
	

	Class Notes
	McClauclhin in Creighton  symmetry is not a fundamental principal of justice 



	

	Facts
	

	Issue
	

	Held
	

	Ratio
	

	Reasons
	

	Class Notes
	






Section 6(b): Mistake of Law
The general principle is that ignorance of the law is no excuse. This is a matter of public policy rather than pure justice; it ensures the legal system works efficiently and prevents a "premium" from being placed on ignorance. However, while a mistake of law cannot usually result in an acquittal, it can serve as a ground for mitigating punishment.

	R. v. Campbell and Mlynarchuk (1972)

	Facts
	The accused, a "go-go" dancer, performed nude in an Edmonton theatre. She had previously refused to perform bottomless but agreed after her manager told her a Supreme Court judge had ruled it was legal. This manager relied on a lower court decision in R. v. Johnson that was subsequently overturned on appeal.

	Issue

	Does an honest but mistaken belief that a specific act has been declared legal by a court constitute a valid defence?

	Held
	No. The accused was found guilty, but granted an absolute discharge.

	Ratio

	The court held this was a pure mistake of law. Relying on a judge's interpretation that turns out to be wrong is still ignorance of the law under s. 19. While the result is anomalous—expecting citizens to know the law better than judges—the rule is necessary for public policy to avoid a system where ignorance is rewarded. Justice can be served through mitigation of sentence rather than acquittal.

	Reasons
	

	Notes
	



	R. v. Docherty (1989)


	Facts
	While on probation requiring him to "keep the peace and be of good behaviour," Docherty was found intoxicated in the driver's seat of a car. He was convicted of "care or control" of a vehicle while impaired. He was then charged under s. 666(1) (now 733.1) for wilfully failing to comply with a probation order. Docherty testified he believed the car was inoperable and did not think he was doing anything "wrong".

	Issue

	Does the word "wilfully" in s. 666(1) require the Crown to prove the accused knew his actions were a breach of the law?

	Held
	Yes. The appeal was dismissed and the acquittal restored.

	Ratio

	Section 666(1) requires a high level of mens rea because of the word "wilfully". The court found that for this specific offence, the actus reus is the commission of another crime, but the mens rea is the intent to breach the probation order. Therefore, an accused must know they are bound by the order and that their conduct breaches a term of it. This creates a limited exception to s. 19: when a crime is the actus reus of a "wilful" breach, knowledge that the act is contrary to law becomes a required element of the mental state.

	Reasons
	

	Notes
	Willfully makes it so you can only breach if you know what you did was a criminal offence



	Lévis (City) v. Tétreault; Lévis (City) v. 2629-4470 Québec Inc. (2006)

	Facts
	This involved two regulatory cases. Tétreault drove with an expired licence, claiming he confused the expiry date with a payment date. The Company put a vehicle on the road with unpaid registration because they never received a renewal notice from the SAAQ due to an address error by the agency.

	Issue

	(1) Are these absolute or strict liability offences? (2) Does the Officially Induced Error (OIE) defence apply?

	Held
	· Both were strict liability offences, but neither accused demonstrated due diligence or OIE. Convictions were entered.


	Ratio

	Regulatory offences are presumed to be strict liability.
· Due Diligence: Tétreault was merely passive; diligence requires a "civic duty to take action". The Company knew the fees were due and should have inquired when the notice didn't arrive.
· OIE: The Court formally recognized OIE as a limited exception to the mistake of law rule. It acts as an excuse (like entrapment) resulting in a stay of proceedings. To succeed, an accused must prove six elements: (1) error of law/mixed law/fact; (2) they considered the legal consequences; (3) advice was from an appropriate official; (4) advice was reasonable; (5) advice was erroneous; and (6) they relied on it. The Company failed because their issue was with administrative practice, not a legal opinion on their obligations.


	Reasons
	

	Notes
	



	R. v. Barton (2019) (and associated cases)


	Facts
	This case discusses the boundary between mistakes of fact and law regarding consent in sexual assault.

	Issue

	Which beliefs regarding consent are classified as "mistakes of law" that cannot be used as a defence?

	Ratio

	A defence of "honest but mistaken belief in communicated consent" is a mistake of fact. However, if that belief rests on a misunderstanding of what counts as consent legally, it is an inadmissible mistake of law.

	Reasons
	Categories of Inadmissible Mistakes of Law:
1. Implied Consent (Ewanchuk): The belief that silence, passivity, or an existing relationship constitutes "deemed" consent is an error of law.
2. Broad Advance Consent (R. v. J.A.): The belief that a partner gave "advance" consent to undefined future activity is an error of law; consent must be contemporaneous.
3. Propensity to Consent (R. v. Seaboyer): The belief that prior sexual activity makes a person more likely to consent to the current act is a prohibited "twin myth" and an error of law


	Notes
	






Intoxication 
Daviault, Tattomn, Brown are the important cases for us 
Not a defenence by itself cant say I was drunk so I cant be charged, has to negate either mens rea or actus rea
-General vs Specific intent offences
-intoxication generally vs intoxication akin to insanity or automatism
-voluntary vs involuntary ntoxication
-intoxaction as affecting mens rea vs actus reus 
-common law doctrine vs legislative response ot that doctrine 
	DPP v Beard

	Facts
	

	Issue

	

	Ratio

	The Three Propositions of Beard
1. Insanity: Insanity is a defence to a crime whether it is produced by drunkenness or any other cause. If actual insanity results from long-term alcoholic excess (such as delirium tremens), it provides a complete answer to a criminal charge.
2. Specific Intent: Evidence of drunkenness which renders an accused incapable of forming the specific intent essential to the crime should be taken into consideration with other facts to determine if the accused actually had that intent.
3. Presumption of Intent: Evidence of drunkenness that falls short of a proved incapacity to form intent—where the mind is merely affected so that the person more readily gives way to passion—does not rebut the legal presumption that a man intends the natural consequences of his acts.


	Reasons
	

	Notes
	



The distinction between specific and general intent is the cornerstone of how Canadian law treats the intoxication defence. Historically derived from the "Beard rules," this dichotomy determines whether evidence of intoxication can be used to negate the mental element (mens rea) of a crime.
Defining the Distinction
The complexity of the reasoning process required for the offence determines its classification:
· General Intent Offences: These require only a minimal intent to perform the physical act that constitutes the actus reus. They do not require an intent to bring about consequences external to that act. Examples include assault, sexual assault, and arson.
· Specific Intent Offences: These require a heightened mental element or a more sophisticated reasoning process. This usually involves one of three things:
1. An ulterior purpose or motive beyond the immediate act (e.g., assault with intent to resist arrest).
2. Actual knowledge of specific circumstances or consequences (e.g., possession of stolen property requires knowing the goods are stolen).
3. Intent to bring about specific consequences that require complex thought (e.g., murder or robbery).

	R. v. Tatton (2015)

	Facts
	Matthew Tatton, a chronic alcoholic with a history of blackouts, was living in a guest room at his ex-girlfriend's home. One evening, after consuming approximately 52 ounces of alcohol and becoming highly intoxicated, he decided to cook bacon. He placed a pan of vegetable oil on the stove, set the burner to "high," and left the house for 15–20 minutes to get coffee at a nearby Tim Hortons. When he returned, the house was on fire. The fire destroyed the contents of the home, and Tatton was charged with arson under s. 434 of the Criminal Code.

	Issue

	The central question was whether arson is a specific intent offence (which would allow Tatton to use evidence of advanced intoxication to negate his intent) or a general intent offence (which would preclude an intoxication defence short of automatism). The trial judge and a majority of the Ontario Court of Appeal had categorized it as specific intent and acquitted him.

	Ratio

	ustice Moldaver, writing for the Court, established a clear framework for classifying offences:
· Nature of the Mental Element: The primary consideration is the complexity of the thought process required for the crime.
· General intent crimes require only the "minimal intent" to perform the physical act (the actus reus) without an intent to bring about consequences external to that act. The Court found that recognizing the risk of damage by fire is straightforward and requires little mental acuity; intoxication is unlikely to deprive a person of this slight degree of reasoning.
· Specific intent crimes require a heightened mental element, such as an ulterior purpose or actual knowledge of complex circumstances (e.g., murder or robbery).
· The Role of Social Policy: If the mental element analysis is unclear, courts should look to policy. Arson involves property damage, a category of crime habitually associated with alcohol consumption. The Court reasoned that it would be counterintuitive and harmful to public policy to allow intoxication to provide a defence for crimes that are frequently caused by intoxication.
· Sentencing Discretion: Because arson has no mandatory minimum sentence, judges can account for an offender's intoxication during the sentencing phase rather than allowing it to lead to an acquittal.


	Reasons
	

	Notes
	A specific or general intent checklist from Tatton
Question 1: Consult the existing jurisprudence
2if unclear ask about the complexity of the though and reasoning processes that make up the mental element of a particular offence
3 if the matter is still unclear look to policy consideration e.g. whether alcohol consumption is habitually associated with the crime or whether a esser included offence is present in the main offence 

Is objective mens rea likely a general 



	Case Brief: R. v. Leary (1978)
Citation: 1 S.C.R. 29


	Facts
	The accused, Leary, was charged with rape. During the trial, evidence of his intoxication was presented. The trial judge instructed the jury that "drunkenness is no defence to a charge of this sort".

	Issue

	Can the mental element (mens rea) of a general intent crime, such as rape, be negated by evidence of self-induced intoxication?


	Ratio

	· The Leary Rule: The majority endorsed the proposition that by becoming voluntarily intoxicated, an accused has committed the mens rea for a general intent offence. Under this approach, the recklessness of becoming drunk is deemed sufficient to supply the necessary fault element for the commission of the act.
· 

	Reasons
	· Categorization: The Court confirmed that rape is a crime of general intent. For such crimes, the law does not require a sophisticated reasoning process; the minimal intent to perform the physical act is enough, and that intent cannot be negated by drunkenness.
· Precedent: The Court relied heavily on the English House of Lords decision in Director of Public Prosecutions v. Majewski, which held that self-induced intoxication provides no defence unless the offence requires proof of a specific intent.
· Policy Rationale: Supporters of the decision argued that society cannot afford to let intoxicated individuals avoid liability for violent acts, as allowing such a defence would "open the floodgates" for frivolous or unmeritorious claims.


	Notes
	



	Case Brief: R. v. Bernard
Citation: 2 S.C.R. 833.


	Facts
	The accused, Bernard, was charged with sexual assault causing bodily harm. He admitted to forcing the complainant to have sexual intercourse but argued that his high level of intoxication caused the attack. At the time, Canadian law followed the "Leary rule," which prohibited using evidence of self-induced intoxication as a defence for crimes of general intent.

	Issue

	Should evidence of self-induced intoxication be considered by a jury in determining whether the prosecution has proved the mens rea (mental element) required for a general intent offence such as sexual assault causing bodily harm?.

	Ratio

	The Supreme Court dismissed the appeal and upheld the conviction. However, the court was deeply divided on the underlying legal principles, producing four separate sets of reasons.
Reasoning:
· McIntyre J. (with Beetz J.): He maintained the strict Leary rule, stating that sexual assault causing bodily harm is an offence of general intent. He argued that for general intent crimes, the mens rea can typically be inferred from the act itself, as a person is presumed to intend the natural consequences of their actions. He asserted that voluntary intoxication is a sufficiently blameworthy state of mind to establish the necessary fault, and thus it is "logically impossible" for an accused to use voluntary drunkenness as a defence for general intent crimes.
· Wilson J. (with L’Heureux-Dubé J.): She advocated for a "flexible" Leary rule. While agreeing that the Crown can usually rely on inferences from an accused's actions, she argued that evidence of extreme intoxication—to the point of an absence of awareness akin to insanity or automatism—should be allowed to go to the trier of fact. In this specific case, she found that the evidence did not reach that extreme threshold.
· Dickson C.J.C. (with Lamer J. - Dissenting): He argued that the Leary rule violated Sections 7 and 11(d) of the Charter. He maintained that the rule unconstitutionally presumed an essential element of the crime (fault) simply by proving the fact of intoxication. He contended that intoxication should be considered alongside all other evidence to determine if the actual mens rea was proved beyond a reasonable doubt.
· La Forest J.: He agreed with the Chief Justice's constitutional analysis but concurred in the result (dismissing the appeal) by applying the curative proviso. He found that even if the jury had been instructed on intoxication, it would not have raised a reasonable doubt on the specific facts of Bernard's case.


	Reasons
	

	Notes
	



	Case Brief: R. v. Daviault (1994)
Citation: 3 S.C.R. 63.
Court: Supreme Court of Canada.


	Facts
	Henri Daviault, a 73-year-old chronic alcoholic, was charged with the sexual assault of a 65-year-old woman who was partially paralyzed and used a wheelchair. On the evening of the incident, Daviault arrived at the complainant's home with a 40-ounce bottle of brandy. The trial judge found as a fact that Daviault consumed approximately 35 ounces of that bottle. Daviault testified that he had no memory of the event, claiming he woke up nude in the complainant's bed the next morning.
A pharmacologist testified that Daviault's blood-alcohol content would have been between 400 and 600 milligrams, a level that would typically cause death or coma in an ordinary person. The expert suggested Daviault might have suffered an episode of "amnésie-automatisme" (blackout), a state where the brain is dissociated from normal functioning and the individual has no awareness of their actions.


	Issue

	Can a state of self-induced intoxication that is so extreme it is akin to automatism or a disease of the mind constitute a valid defence to a crime of general intent (such as sexual assault)?.

	Ratio

	Rule of Law: For general intent offences, evidence of self-induced intoxication that is so extreme it is akin to a state of automatism or insanity may be considered. If the accused proves this state on a balance of probabilities, they lack the voluntariness and minimal intent necessary for criminal liability.

	Reasons
	Reasoning: The Court's majority, led by Justice Cory, held that the Leary rule—which previously held that self-induced intoxication could never negate the mens rea for a general intent offence—was unconstitutional in the context of extreme intoxication.
· Charter Violations (Sections 7 and 11(d)): The strict application of the Leary rule violates the principles of fundamental justice (s. 7) because it allows for the conviction of an individual who did not act voluntarily. Voluntariness is a fundamental component of the actus reus. Furthermore, the rule violates the presumption of innocence (s. 11(d)) because it unconstitutionally substitutes the "intent to drink" for the "intent to commit the crime," requiring a jury to convict even if they have a reasonable doubt about whether the accused possessed the minimal mental element required for the offence.
· Moral Involuntariness: A person so intoxicated they are an "automaton" is incapable of forming even the most basic intent to perform a prohibited act. Convicting such a person is fundamentally unfair as they are "mentally innocent" of the specific crime.
· The "Rare Case" Exception: The Court emphasized that this defence is not available for "mild" or "advanced" intoxication that merely lowers inhibitions; it is restricted to the rarest of cases involving state-of-automatism intoxication.
· Burden of Proof: Unlike other defences, the accused must establish this extreme state on a balance of probabilities. This shift of the legal burden to the accused was justified under s. 1 of the Charter because only the accused has access to the evidence of their consumption, and the defence is easily feigned.


	Notes
	Automaton or akin to insanity 



	R. v. Brown (2022), the Supreme Court of Canada

	Facts
	Matthew Winston Brown attended a party where he consumed alcohol and "magic mushrooms" (psilocybin). He entered a state of "substance intoxication delirium" described by the trial judge as being "akin to automatism". While in this delusional state, he had no willed control over his actions; he ran naked and barefoot into a winter night and violently attacked a stranger, Janet Hamnett, with a broken broom handle, causing her permanent injuries. Brown had no memory of the attack.

	Issue

	The core issue was whether s. 33.1 violated Sections 7 and 11(d) of the Charter by preventing an accused from showing they lacked the voluntariness or general intent required for a conviction.

	Ratio

	The Supreme Court unanimously declared s. 33.1 unconstitutional based on the following reasoning:
· Violation of Section 7 (Fundamental Justice): It is a principle of fundamental justice that only voluntary conduct attracts criminal liability. By convicting someone for acts committed in a state akin to automatism, the law allowed for the imprisonment of a person who was "morally innocent" because they lacked the power of will to commit the act.
· Absolute Liability: The Court found that s. 33.1 created a regime of absolute liability. It allowed for a conviction without proof of the constitutionally required mens rea (fault element) for the underlying violent offence.
· Violation of Section 11(d) (Presumption of Innocence): The law improperly substituted the "intent to become intoxicated" for the "intent to commit the violent offence". This substitution failed the constitutional test because the intent to drink or take drugs does not lead "inexorably" to the conclusion that a person intended to commit a violent assault.
· Section 1 Analysis: While Parliament’s goals of protecting victims (especially women and children) were "laudable" and "compelling," the law was not minimally impairing. Parliament could have achieved its goals through less intrusive means, such as creating a standalone offence of "criminal intoxication".


	Reasons
	

	Notes
	


Section 33.1 therefore improperly substitutes intent to become intoxicated with intent to commit the violent offence. (at para 64)


Degrees of intoxication: Advanced
 Mild intoxication: drug- or “alcohol-induced relaxation of both inhibitions and socially acceptable behaviour”
 Advanced intoxication: “intoxication to the point where the accused lacks specific intent, to the extent of an impairment of the accused’s foresight of the consequences of his or her act sufficient to raise a reasonable doubt about the requisite mens rea”
 Extreme intoxication: intoxication “akin to automatism, which negates voluntariness and thus is a complete defence to criminal responsibility”
 Akin to automatism? The accused is in effect a robot or an automaton (“the lights are on but nobody’s home”
If it is an offence where alcohol is commonly associated with (sexual assault, assault) then it is a general intent offence. 

After brown: Parliamented re-enacted 33.1
	Created a penal negligence 
33.1(2) departed markedly from the standard of car
	-court must consider the objective foreseeability fo the risk that the consumption of the intoxicating substances could cause extreme intoxication and lead to hearm another
	-also consider all relevant circumstances including anything that the person did to avoid the risk 

Summary
1.Mild intoxication is never a defence
2.Advanced intoxication remains a defence to specific intent offences but not to general intent offences
3.Self-induced extreme intoxication is a defence to general intent offences EXCEPT violent (assaultive) general intent offences where the accused departed markedly from the standard of care of the reasonable person with respect to ingestion of intoxicating substances –and is true even if the accused intoxication is so extreme as to render the accused assaultive actions involuntary 

Capacity Based Defences 
Insanity and Mental Disorders
Section 8(a) Doli Incapax (Age of Responsibility)
	Minimal age of criminal responsibility is set at 12
8(b) Mental Disorder: Substantive Issues 
There are three waysin which mental disorder can be relevant to the criminal process:
1. Mental Disorder can result in finding the accused is unfit to stand trial (CC s. 672.23) or
2. Mental Disorder can result in the accused being found not criminally responsible by reason of mental disorder (see c ss. 2, 16, 672.54)
3. Mental disorder can also, depending on the nature and the severity of the disorder, negate mens rea
8(b)(i)Unfitness to Stand Trial
	An accused under s.2 is unfit to stand trial if a mental disorder renders them unable to understand the nature of the proceedings, the consequences, or to communicate with counsel. 
	CC s, 672.22 Presumption of fitness: an accused is presumed fit to stand trial An accused is presumed fit to stand trial unless the court is satisfied on a balance of probabilities that the accused is unfit to stand trial. [AB: Either the accused or the Crown can raise this issue]
· CC s. 672.23 – Court May Direct Issue to be Tried
(1) Where the court has reasonable grounds, at any state of the proceedings before a verdict is rendered, to believe that the accused is unfit to stand trial, the court may direct, of its own motion or on application of the accused or the prosecutor, that the issue of fitness of the accused be tried.
· Very minimal requirements for fitness; see R v Whittle, [1994] 2 SCR 914
· Sopinka J.: “The test for fitness to stand trial…is predicated on the existence of a mental disorder and focuses on the ability to instruct counsel and conduct a defence.” (126)
· Unfit to stand trial? See CC s. 2
· “Unfit to stand trial” means unable on account of mental disorder to conduct a defence at any stage of the proceedings before a verdict is rendered or to instruct counsel to do so, and, in particular, unable on account of mental disorder to
a) Understand the nature or object of the proceedings,
b) Understand the possible consequences of the proceedings,
                  c)Communicate with counsel
Section 8(b)(ii): Not Criminally Responsible (The s. 16 Defence)
	The substantive defence for mental disorder is found in s.16, which is rooted in the historical M’Naghten Rules. A person is NCRMD if they committed the act while suffering from a disease of the mind that rendered them incapable of appreciating the nature and quality of the act or knowing it was wrong.
· Very roughly, an accused is NCRMD if two conditions are met:
1. The accused is suffering from a mental disorder; and
2. That mental disorder brings about certain consequences, or interferes with the exercise of certain rational capacities 
· In other words: it does not automatically follow from the fact that an accused is suffering from a mental disorder that an accused is NCRMD

Disease of the Mind
	DOM is a legal not a medical term. It encompasses any illness or abnormal condition that impairs the mind and its functioning, excluding self-induved states like intoxication or transitory states like concussions. 
· 	Some examples: arteriosclerosis (Rabey), brain damage (Revelle), chronic alcoholism (Beard), delusion (Abbey), epilepsy (Sullivan), erotomania (Fraser), bipolar disorder (Warsing), psychopathic personality disorder (Craig)
Question of Law and Fact
· Whether a condition counts as a disease of the mind for legal purposes is a question of law, to be determined by a judge
· Whether an accused is suffering from a disease of the mind that robbed them of their capacity to appreciate the nature and quality of their acts or to know what they are doing was wrong is a question of fact, to be determined by the trier of fact

	Physical Origins (R v Kemp): A physical disease (like hardening of the arteries) can be a DOM if it affects mental faculties like reason or memory. 
	Internal v External (R v Quick) : Malfunctioning caused by external factors (e.g. insulin, alcohol, or a blow to the head) is generally not a DOM, whereas malfunctioning internal causes (e.g. epilepsy or psychological makeup) is. 

CC s.16(1) Defence of mental disorder 
	– No person is criminally responsible for an act committed or an omission made while suffering from a mental disorder that rendered the person incapable of appreciating the nature and quality of the act or omission or of knowing that it was wrong.
2) presumption every person is presumed not to suffer from a mental disorder so as to be excempt from criminal responsibility by virtue of seubsection (1), until the contrary is proved on the balance of probabilities.
3) Burden of proof- The burden of proof that an accused was suffering from a mental disorder so as to be exempt from criminal responsibility is on the party that raises the issue.

· Where an accused is found not criminally responsible by virtue of mental disorder, a court or Review Board (RB) may, pursuant to CC s. 672.54
a) Where the accused is not a significant threat to the safety of the public, order that the accused be discharged absolutely;
b) Direct that the accused be discharged subject to such conditions as the court or RB considers appropriate;
c) Direct that the accused be detained in custody in a hospital, subject to such conditions as the court or RB  considers appropriate.
· In short: on a finding of not criminally responsible by reason of mental disorder, three options are available
a) Absolute discharge;
b) Conditional discharge;
c) Hospital detention order.
· And the option chosen must be the least onerous and least intrusive to the accused having regard to the need to protect the public, the mental condition of the accused, & the need to reintegrate the accused into the general public

	M’Naghten’s Case

	Facts
	the accused, Daniel M’Naghten, shot and killed Edward Drummond, the secretary to British Prime Minister Robert Peel. M’Naghten was labouring under a delusion of persecution by the government and believed he was actually shooting the Prime Minister. Medical evidence suggested that his delusion left him with no moral perception of right and wrong and incapable of controlling acts related to that delusion.

	Issue

	

	Ratio

	· “[J]urors ought to be told in all cases that every man is to be presumed sane, and to possess a sufficient degree of reason to be responsible for his crimes, until the contrary be proved to their satisfaction; and that to establish a defence on the ground of insanity, it must be clearly proved that, at the time of the committing of the act, the party accused was labouring under such a [1] defect of reason, [2] from disease of the mind, as [3] not to know the nature and quality of the act he was doing; or, [4] if he did know it, that he did not know he was doing what was wrong.” (M’Naghten para. 12, numbers added)


	Reasons
	· M’Naghten’s key points
1. Accused bears the burden of establishing that they are insane
2. It must be proved that the accused was suffering from ‘a disease of the mind’
3. The disease of the mind must have been operative at the time of the offence
4. The disease of the mind must have rendered the accused unable to know the nature and quality of the act they were doing [AB: where have we heard that before…?]
5. Alternatively, the disease of the mind must have rendered the accused incapable of knowing that what they were doing was (legally) wrong


	Notes
	



· CC s. 16(1) Recall CC s. 16.(1) Defence of mental disorder – No person is criminally responsible for an act committed or an omission made while [1] suffering from a mental disorder that rendered the person incapable [2] of appreciating the nature and quality of the act or omission or [3] of knowing that it was wrong.



	R. v. Cooper (1980)
Citation: 1 S.C.R. 1149.


	Facts
	The appellant, Gary Albert Cooper, was an out-patient at the Hamilton Psychiatric Hospital when he met Denise Hobbs, an in-patient, at a dance. After an unsuccessful attempt at sexual intercourse, Cooper choked Hobbs to death; the cause of death was asphyxiation by strangulation. Cooper had a lengthy psychiatric history beginning at age seven, including diagnoses of borderline mental deficiency, auditory hallucinations, and abnormal brainwave patterns suggestive of an "epileptic diathesis". While the defense focused on a lack of intent due to intoxication rather than insanity, the trial judge nevertheless charged the jury on the insanity defense. The medical expert, Dr. Sim, testified that Cooper suffered from a personality disorder but was not suffering from a "disease of the mind" or psychosis at the time of the offence. Cooper was convicted of non-capital murder.

	Issue

	1. What is the legal definition of "disease of the mind"?
2. What is the meaning of the word "appreciating" the nature and quality of an act under the insanity provisions of the Criminal Code?
3. Did the trial judge err in her charge to the jury by effectively withdrawing the insanity defense?
	

	Ratio

	· Disease of the Mind: The Court clarified that this is a legal term, not a medical one. It is a broad concept embracing any illness, disorder, or abnormal condition that impairs the human mind and its functioning, excluding self-induced states (drugs/alcohol) or transitory states like concussions. While a judge determines what mental conditions fall within this term as a matter of law, it is the jury’s role to decide as a matter of fact if the accused suffered from such a disease at the relevant time.

· Meaning of "Appreciate": The Canadian Criminal Code uses "appreciating" rather than the English "knowing," which indicates that cognition is not the sole criterion. Appreciation requires a level of understanding beyond mere knowledge that an act is taking place; it involves the capacity to apprehend the nature of the act and foresee its physical consequences. For example, an accused may "know" they are choking a person but fail to "appreciate" that the act could lead to death. The true test is whether the accused was deprived of the mental capacity to foresee and measure the consequences of the act at the moment it was committed.


	Reasons
	

	Notes
	



	R. v. Abbey (1982)
Citation: 2 S.C.R. 24, 68 C.C.C. (2d) 394.


	Facts
	Robert Mark Abbey arrived at Vancouver International Airport from Peru carrying a shoulder bag containing 5.5 ounces of cocaine. He admitted to police that he imported the drugs for a profit venture, stating, "Naturally cocaine" when asked what was in the bag. Abbey’s sole defence was insanity under s. 16(2) of the Criminal Code. Expert evidence established that at the time of the offence, Abbey suffered from a manic illness known as hypomania. While Abbey understood he was importing cocaine and knew that doing so was a crime, he laboured under a delusion that he was being protected by a "mysterious external force" that would prevent him from being caught or punished.

	Issue

	Does the first branch of the insanity defence—the capacity to "appreciate the nature and quality of an act"—include the capacity to appreciate the penal consequences (legal punishment) of that act?
No. The Supreme Court allowed the Crown's appeal and set aside the acquittal on account of insanity.

	Ratio

	· Physical vs. Legal Consequences: The Court held that the phrase "nature and quality" refers exclusively to the physical character and physical consequences of an act. For example, in a choking case, it refers to the capacity to perceive that the physical act could result in death.

· Exclusion of Penal Sanctions: A delusion regarding whether an accused will be caught or punished concerns the legal quality of the act, not its physical nature. The trial judge erred by confusing the ability to perceive physical results with a belief that legal sanctions were inapplicable.

· Knowledge of Wrongness: Legal and moral wrongness are addressed under the second branch of the insanity test. Since Abbey admitted he knew importing narcotics was forbidden by law, he knew the act was "wrong".


	Reasons
	· Application to the Facts: Both experts agreed Abbey appreciated the nature and quality of his act—he knew he was physically importing cocaine into the country. Because his delusion related only to an immunity from punishment, the defence of insanity was not legally open to him.


	Notes
	



	R. v. Chaulk (1990)
Citation: 3 S.C.R. 1303.


	Facts
	Two teenagers, Chaulk (15) and Morrissette (16), broke into a Winnipeg home, plundered it for valuables, and stabbed and bludgeoned the sole occupant to death. They confessed a week later. At trial, the only defence raised was insanity under section 16 of the Criminal Code. Expert evidence indicated the appellants suffered from a paranoid psychosis, leading them to believe they had the power to rule the world and that the killing was a necessary means to that end. While they knew Canadian laws existed, they believed they were "above the ordinary law" and that the victim was "a loser". The trial judge, following existing precedent (Schwartz), instructed the jury that "wrong" meant "illegally wrong". They were convicted of first-degree murder.

	Issue

	1. Does the word "wrong" in s. 16(2) of the Criminal Code mean legally wrong or morally wrong?
2. Does the reverse onus in s. 16(4) (now 16(3)), which requires the accused to prove insanity on a balance of probabilities, violate the presumption of innocence under s. 11(d) of the Charter?
3. If the reverse onus is unconstitutional, is it saved by section 1 of the Charter?


1. "Wrong" means morally wrong.
2. The reverse onus violates s. 11(d) of the Charter.
3. The violation is saved under section 1 as a reasonable limit



	Ratio

	· The Meaning of "Wrong": The Supreme Court overruled its prior decision in Schwartz, which had limited "wrong" to "contrary to law". The Court held that a "legally wrong" standard unacceptably expanded criminal responsibility to include persons who, due to a disease of the mind, were incapable of knowing an act was wrong according to the normal moral standards of society, even if they knew it was a crime. The test is whether the accused was rendered incapable of knowing that the act was condemned by reasonable members of society.

· The Section 11(d) Violation: The presumption of innocence is breached because s. 16(4) allows for a conviction despite the existence of a reasonable doubt in the mind of the trier of fact regarding the accused's insanity. Since sanity is essential to guilt, a provision requiring the accused to disprove it on a balance of probabilities is a clear infringement.
· The Section 1 justification:
· Objective: The objective is to avoid placing an "impossible burden" on the Crown to prove sanity beyond a reasonable doubt, given that only the accused has access to the evidence of their mental state.
· Rational Connection: Placing the burden on the party raising the issue is rationally connected to the goal of securing the conviction of the guilty and preventing the "faking" of insanity.
· Minimal Impairment: The provision impairs the right as little as possible. An evidentiary burden (merely raising a doubt) would be ineffective because insanity is easily feigned.
· Proportionality: The detrimental effect on the presumption of innocence is outweighed by the importance of an operable criminal justice system that does not encumber the Crown with an unworkable burden.


	Reasons
	

	Notes
	· “[I]t is plain to me that the term ‘wrong’ as used in s. [16(1)] must mean more than simply legally wrong. In considering the capacity of a person to know whether an act is one that he ought or ought not to do, the inquiry cannot terminate with the discovery that the accused knew that the act was contrary to the formal law.” (Lamer, para. 20)
· The court must also ask whether the accused knew that the act was morally wrong – more generally, something that ought not to be done
· “In applying [s. 16(1)] to a particular set of facts, it may be established that the accused who attempts to invoke the insanity defence is capable of knowing that he ought not do the act because he knows, first, that the act is contrary to the formal law or, secondly, that the act breaches the standard of moral conduct that society expects of its members.” (Chaulk, para. 21)
It is possible that a person may be aware that it is ordinarily [legally] wrong to commit a crime but, by reason of a disease of the mind, believes that it would be ‘right’ according to the ordinary morals of his society to commit the crime in a particular context. In this situation, the accused would be entitled to be acquitted by reason of insanity.” (Chaulk, para. 21, emphasis added)

Basically one should not be convicted only on knowing that it was illegal, you have to know it was morally wrong, cant make up their own moral code, but knowing that according to societal standards is morally wrong

Compare R v Ratti, [1991] 1 SCR 68 at 80, per Lamer J.  It is not sufficient to decide that the appellant's act was a result of his delusion. Even if the act was motivated by the delusion, the appellant will be convicted if he was capable of knowing, in spite of such delusion, that the act in the particular circumstances would have been morally condemned by reasonable members of society.

R v Campione, 2015 ONCA 67 . The accused person’s mental disorder must also render him or her incapable of knowing that the acts in question are morally wrong as measured against societal standards, and therefore incapable of making the choice necessary to act in accordance with those standards.” (at para. 41, emphasis added)

Dissent (McLachlin J. and L'Heureux-Dubé J.): The dissent argued that "wrong" should mean "what one ought not to do," whether for legal or moral reasons. They contended that if an accused knows an act is illegal, they know they "ought not to do it". \
             I, on the other hand, take the view that it does not matter whether the capacity relates to legal wrongness or moral wrongness—all that is required is that the accused be capable of knowing that the act was in some sense “wrong”. If the accused has this capacity, then it is neither unfair nor unjust to submit the accused to criminal responsibility and penal sanction.” (Chaulk, para. 26)
             Why should deficiency of moral appreciation due to mental illness have a different consequence than deficiency of moral appreciation due to a morally impoverished upbringing, for example? I see no reason why the policy of the law should differ in the two cases.” (McLachlin in Chaulk, para. 37)

	
	· Regardless: due to a disease of the mind, is incapable of knowing that an act is morally wrong then even if that accused is capable of understanding that the act ordinarily constitutes a crime, i.e., is legally wrong, they should be entitled to a defence of not criminally responsible by reason of mental disorder
· 
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Automatism
R v Stone is the big case for us
“Automatism occupies a unique place in our criminal law system. Although spoken of an a defence, it is conceptually a subset of the voluntariness requireet which in turn is part of the actus reus component of criminal liability” (La Forest in Parks, at para 24)
· Four SCC cases on automatism: Rabey, Parks, Stone, Bouchard-Lebrun (+ Luedecke ONCA)
·  Two ways to read those cases
1. Charitably: the SCC is, in good faith, trying to work its way through some difficult issues
2. Cynically: having recognized the defence of non-insane automatism in Rabey and expanded it in Parks to include cases of somnambulism, the SCC in Stone overturns established legal principles to ensure that the accused in that case, and in others like it, can only with difficulty rely on a defence of non-insane automatism
Three General ways to make sense of a state of automatism:
Possibility 1: the automatistic state is the result of an underlying disease of the mind.
	If so then the accused is in effect making a claim of NCRMD and proceeds under s. 16 of the CC. 
Possibility 2: the automatistic state is the result of voluntary or self-induced intoxication such as found in Daviault, Brown, or Bouchard-Lebrun
	-if so then the accused must proceed by way of the defence of intoxication, subject to any limitations imposed by the common law and s. 33.1
Possibility 3: the automatistic state is the result of a condition or event related neither to a disease of the mind nor to a transitory state f self induced intoxication (o rhysteria or concussion)
	-if so, and if the trier of fact determines that the accused was indeed acting in an automatistic manner when the prohibited act was committed then the accused is entitled to an absolute acquittal
· In short: the etiology or history of the automatistic state matters
1. If the state arises as a result of a disease of the mind, the accused is potentially subject to a detention in a medical facility
2. If the state arises as a result of self-induced intoxication, the accused must proceed by way of the intoxication defence
3. Only if the state is a transitory accident is the accused entitled to an acquittal

	R. v. Rabey (1980)
Citation: 2 S.C.R. 513, 54 C.C.C. (2d) 1, 15 C.R. (3d) 225.


	Facts
	The appellant, Wayne Kenneth Rabey, was a university student infatuated with a female classmate. While helping her with geology work, he discovered a letter in her notebook in which she referred to him as "a nothing" and expressed interest in other men. Rabey took the letter and brooded over it. The following day, they met at a squash court gallery. When Rabey asked what she thought of him and she replied he was "just a friend," he struck her on the head with a rock he had wrapped in cloth. He then knelt over her, choking her and yelling, "You bitch". Rabey claimed he was in a "dissociative state" triggered by the "psychological blow" of the rejection and the discovery of the letter.

	Issue

	Is a dissociative state caused by a "psychological blow" (emotional shock) classified as sane (non-mental disorder) automatism or insane (mental disorder) automatism? Specifically, does such a state arise from a "disease of the mind"?

	Ratio

	Reasoning (Majority – Ritchie J. adopting Martin J.A.):
· Disease of the Mind as a Legal Concept: The determination of what constitutes a "disease of the mind" is a question of law for the judge.
· The Internal/External Distinction: The court distinguished between a malfunctioning of the mind arising from a cause primarily internal to the accused (their psychological or emotional makeup) and a malfunctioning which is the transient effect of a specific external factor (e.g., a concussion).
· Ordinary Stresses of Life: The "ordinary stresses and disappointments of life" do not constitute external causes. Rejection by a peer is a common experience; therefore, Rabey’s extreme reaction to the "nothing" comment was a product of his own subjective internal weakness.
· Extraordinary Events Exception: The court noted that "extraordinary external events," such as witnessing a murder or being the victim of a sudden murderous attack, might still be considered external triggers that could affect a normal person regardless of their internal makeup.
Dissent (Dickson J.):
· Voluntariness and Policy: Automatism is a denial of the voluntariness required for the actus reus. Dickson J. argued that an accused should not be labeled "insane" and sent to a psychiatric institution unless they suffer from a condition in need of treatment or likely to recur.
· Subjective Reaction: He contended that if an external shock causes dissociation in a person who has no pre-existing disease, they should be entitled to an acquittal regardless of whether others would have reacted similarly.
· Lack of Danger: He emphasized that Rabey had no psychiatric history and experts gave him a "clean mental bill of health" after the incident, making an insanity verdict inappropriate.

Rule of Law: A malfunctioning of the mind triggered by the ordinary stresses of life is considered to arise from an internal cause and therefore constitutes a disease of the mind (insane automatism) in law.


	Reasons
	

	Notes
	



	R. v. Parks (1992)
Citation: 2 S.C.R. 871, 75 C.C.C. (3d) 287.


	Facts
	In the early morning of May 24, 1987, the 23-year-old respondent, Kenneth Parks, drove 23 kilometers to the home of his parents-in-law, Barbara Ann and Denis Woods. While they were asleep in bed, Parks attacked them with a kitchen knife, killing his mother-in-law and seriously injuring his father-in-law. Immediately following the attack, he drove to a nearby police station and confessed, stating, "I just killed someone with my bare hands... I’ve just killed my mother- and father-in-law."
Parks had an excellent relationship with his in-laws, who had been supportive of his recent personal struggles, which included gambling debts and a job loss due to theft. There was no motive for the attack. Expert evidence established that Parks was sleepwalking throughout the entire incident. The experts testified that sleepwalking is a sleep disorder, not a neurological or psychiatric illness, and that there was a very low likelihood of recurrence.


	Issue

	Should sleepwalking (somnambulism) be classified as non-insane (sane) automatism, resulting in an absolute acquittal, or as a "disease of the mind" (insane automatism), resulting in a verdict of Not Criminally Responsible on account of Mental Disorder?

	Ratio

	Somnambulism is presumptively a state of non-insane automatism that negates the voluntariness required for the actus reus of an offense. Unless there is evidence of a specific internal psychiatric cause or a significant risk of recurrence, an accused who commits an act while sleepwalking is entitled to an absolute acquittal.

	Reasons
	The Court emphasized that "disease of the mind" (DOM) is a legal concept, not a medical one, and its definition includes policy considerations, primarily the protection of the public. The Court analyzed the condition using two primary theories:
1. The Internal Cause Theory: This theory distinguishes between a malfunctioning of the mind arising from an internal source (psychological makeup or organic pathology) and a transient effect produced by an external factor (e.g., a concussion). The Court found that while stress and fatigue are generally internal, for a sleeping person, the "amalgam of stress, excessive exercise, sleep deprivation and sudden noises" is analogous to an external blow causing a concussion in a waking person.
2. The Continuing Danger Theory: This theory holds that any condition likely to present a recurring danger to the public should be treated as insanity. In this case, expert evidence—which was uncontradicted by the Crown—showed there was almost no likelihood of recurrent violent somnambulism.
The Court also noted a century-long line of authority treating sleepwalking as non-insane automatism and found no compelling policy factors to override the Crown’s failure to prove that the condition was a disease of the mind.


	Notes
	



	R. v. Stone (1999)
Citation: 2 S.C.R. 290, 134 C.C.C. (3d) 353.


	Facts
	Bert Stone was on a business trip with his wife, Donna, who began berating him throughout the drive, insulting his manhood, his children from a previous marriage, and his sexual performance. Stone testified that her voice began to "fade off," and he experienced a "whoosh" sensation. When his eyes focused again, he was holding a hunting knife and his wife was slumped over, dead from 47 stab wounds. He hid her body in a toolbox, fled to Mexico, and eventually surrendered to police. At trial, he admitted to the killing but raised the defence of psychological blow automatism, supported by expert evidence suggesting a dissociative state brought on by extreme stress and insults.

	Issue

	1. What is the proper burden of proof for a claim of automatism?
2. What is the general test for determining whether a state of automatism should be classified as mental disorder (insane) or non-mental disorder (sane)?


	Ratio

	An accused claiming automatism bears the legal burden of proving involuntariness on a balance of probabilities. All claims of automatism are presumptively mental disorder automatism; this presumption is only rebutted if a judge finds, via a holistic analysis of internal causes and continuing danger, that the condition was not a disease of the mind.

	Reasons
	The Court established a new, unified approach for all claims of automatism, significantly altering the law from previous cases like Parks.
· 1. The Burden of Proof (The Reverse Onus): The majority held that the legal burden of proof for automatism must be on the accused to prove involuntariness on a balance of probabilities. This is a departure from the traditional rule where the Crown had to prove voluntariness beyond a reasonable doubt. The Court justified this under Section 1 of the Charter because automatism is easily feigned and the relevant evidence rests almost entirely with the accused.
· 2. Step One: Establishing a Proper Foundation: Before a jury can consider the defence, the judge must be satisfied there is an "air of reality" to the claim. This requires an assertion of involuntariness by the accused and confirming psychiatric evidence. Judges should also consider factors like motive, the severity of the trigger, and corroborating evidence from bystanders.
· 3. Step Two: The Presumption of Mental Disorder: The Court ruled that trial judges must start from the proposition that the condition is a "disease of the mind" (insane automatism). It is only in "rare cases" that automatism will not be caused by a mental disorder.
· 4. The Holistic Approach to "Disease of the Mind": To determine if the presumption can be rebutted, judges must use a "holistic approach" considering:
· Internal Cause Factor: The accused’s reaction is assessed from the perspective of a similarly situated individual. If a "normal person" would not have entered an automatistic state from that specific trigger, the cause is internal (a disease of the mind).
· Continuing Danger Factor: The judge considers the accused's psychiatric history and the likelihood of the trigger recurring. If the triggers (like stress or insults) are common, the danger is recurring and thus a disease of the mind.
· Other Policy Factors: The fundamental question is whether society requires the protection of the Part XX.1 regime (the NCR-MD stream) rather than an absolute acquittal.


	Notes
	Notable Consequences of Stone
· Shifting of onus and burden of proof onto accused
· Expansion of LaForest’s holistic approach in Parks to non-insane automatism 
· Incorporating both the internal/external (“source”) approach to disease of the mind, and the recurrence of danger approach (see Dickson in Rabey)
· Public policy to play a role in determining whether a condition is a disease of the mind

· In short, according to Bastarache

· Proving voluntariness BARD is burdensome for the Crown; 
· Thus, the accused must prove involuntariness on BOP;
· Moreover, the law presumes that automatism is a disease of the mind;
· Thus, an accused relying on the defence of automatism is presumed to be insane in the absence of compelling evidence to the contrary


Bastarache’s principles in Stone:
· Principle 1: “The law presumes that people act voluntarily. Accordingly … the accused must rebut the presumption of voluntariness.” (para. 171)
· Principle #2: “I take judicial notice that it will only be in rare cases that automatism is not caused by mental disorder… The foregoing lends itself to a rule that trial judges start from the proposition that the condition the accused claims to have suffered from is a disease of the mind.” (para. 199)
· The only mitigating factor is that an accused who is found NCRMD as a result of insane automatism may nonetheless be absolutely discharged by the RB after it has conducted its investigation and assessment of the accused
Two Step Approach to Automatism
· 1. Step #1: Establishing the proper evidential foundation
· Standard? The defence must satisfy the TJ that there is evidence upon which a properly instructed jury could find that the accused acted involuntarily on a balance of probabilities
·             Generally: an assertion of involuntariness and confirming psychiatric evidence (see para. 187)
· Specific examples (see paras. 189ff):
· Expert psychiatric or psychological testimony
· Documented medical history
· Bystander evidence
· Motive
· Step #2: Classifying the automatism as sane or insane
· Again, according to Bastarache TJ’s are to begin from the proposition that the defence to be left with the jury is the mental disorder defence


	
	



	R. v. Luedecke (2008)
Citation: 2008 ONCA 716, 236 C.C.C. (3d) 317.


	Facts
	The respondent, Jan Luedecke, attended a garden party where he consumed a significant amount of alcohol after having been awake for over 20 hours. He fell asleep on a couch in a living room where a young woman, L.O., whom he did not know, was also sleeping. L.O. awoke to find Luedecke on top of her engaging in non-consensual vaginal intercourse. Luedecke appeared incoherent and dazed when confronted. He later turned himself in to police, expressing confusion and remorse.
At trial, Luedecke raised the defense of non-mental disorder automatism, supported by expert evidence from a sleep specialist, Dr. Shapiro. Dr. Shapiro testified that Luedecke suffered from "sexsomnia" (a form of parasomnia), a state where the conscious mind is dissociated from the part of the mind controlling action. Luedecke also recalled four prior incidents involving former girlfriends where he had initiated sex while asleep. The trial judge found Luedecke's actions were involuntary and that his condition was not a "disease of the mind," resulting in a full acquittal.


	Issue

	Should involuntary conduct caused by sexsomnia (parasomnia) be classified as non-mental disorder (sane) automatism, leading to an acquittal, or as mental disorder (insane) automatism, leading to a verdict of Not Criminally Responsible on account of Mental Disorder (NCR-MD)?

	Ratio

	A state of automatism triggered by factors that are a "veritable certainty" to recur (such as stress or fatigue) and rooted in an internal predisposition (such as a hereditary sleep disorder) constitutes a disease of the mind in law. Therefore, involuntary acts committed during such a state must be dealt with under the NCR-MD regime (Part XX.1 of the Criminal Code) rather than through an absolute acquittal.

	Reasons
	The Court of Appeal, per Doherty J., applied the "holistic approach" established by the Supreme Court in R. v. Stone, emphasizing that social defense and public safety are primary considerations in the legal definition of "disease of the mind".
· Presumption of Mental Disorder: Under the Stone framework, trial judges must start with the presumption that a state of automatism is the product of a disease of the mind; it is only in rare cases that this presumption is rebutted.
· The Internal Cause Factor: While the triggers (alcohol and fatigue) were external, Luedecke had a hereditary/genetic predisposition to parasomnia. Genetic predisposition is the "epitome of an internal cause".
· The Continuing Danger Factor: The court found the trial judge erred by focusing only on the likelihood of future violence. Following Stone, the inquiry must focus on the likelihood that the triggers (stress, fatigue, alcohol) will recur. Since these triggers are common in Luedecke’s life, the danger is recurring.
· Prior History: Luedecke's history of prior sexsomnia episodes showed his conduct was not an isolated "one-off" incident, further supporting the "continuing danger" classification.
· Purpose of NCR-MD: The court clarified that an NCR-MD verdict is not a medical diagnosis but a legal mechanism that acknowledges the accused is not culpable while allowing for an individualized assessment of their dangerousness through the Review Board system.


	Notes
	



Necessity, duress, and self defence are grouped together on the grounds that that they all involve accused who commit what would otherwise be criminal acts due to a lack of reasonable legal alternatives. 
Considered to be true (affirmative) defences since they do not deny an element of the offence; rather, they admit that the acussed did what they did, but question whether the accused deserves to be found guilty. 
The Defence of Necessity
Limited “residual” (fills in the gaps left by other statutory defences, offering the accused a defence where other defences might not be available) defence characterized as an excuse rather than a justification. It is rooted in the principle of moral or normative voluntariness, which recognizes that while a persons actions may technically be wrongful, they should not be punished if they were remorselessly compelled by normal human instincts in an emergency.
Basic Idea: in some circumstances, an accused has no choice but to perform an action contrary to law; and for that reason does not deserve to be punished. 
What does it mean to have no choice in the matter?
	Idea is that an accused should be afforded a defence to reflect the fact that in some snece the accused choice was normatively involuntary—the choice not the break the law was not realistic in the circumstances



	Dudley v Stephens R. v. Dudley and Stephens (1884)
Citation: 14 Q.B.D. 279
Court: English Court of Queen’s Bench


	Facts
	In July 1884, four English seamen were shipwrecked in a storm and forced into a small open boat 1,600 miles from land. After 20 days with almost no food or water, two of the men, Dudley and Stephens, decided to kill the youngest member of the group, a 17-year-old cabin boy named Richard Parker, so they could eat his body to survive. The boy was helpless, weak from hunger, and did not agree to be killed. Four days after the killing, the survivors were rescued, having lived long enough only because they fed on the boy.

	Issue

	The core legal issue was whether the "necessity" of saving their own lives could serve as a valid legal excuse for murder.

	Ratio

	The Court of Queen’s Bench ruled that the killing was not justified and found both men guilty of murder.

	Reasons
	· No Absolute Right to Self-Preservation: The judges explained that while saving one's life is a general duty, there is no absolute legal or moral right to do so by killing an innocent and unoffending person.
· The Danger of the Principle: The court warned that if "necessity" were a defense, it would allow the person who stands to profit (the killer) to be the judge of whose life is more valuable, which is a dangerous and "immoral" proposition.
· Temptation vs. Law: Although the court acknowledged the sailors' extreme suffering and the "terrible temptation" they faced, it held that compassion for the situation cannot be allowed to weaken the legal definition of murder.


	Notes
	



	Perka v. The Queen (1984)
Citation: 2 S.C.R. 232
Court: Supreme Court of Canada


	Facts
	The appellants were drug smugglers transporting approximately 33 tons of cannabis from Colombia to Alaska on a vessel named the Samarkanda. During the voyage, the ship suffered multiple mechanical failures, including engine breakdowns and overheating generators, which were exacerbated by deteriorating weather and ten-foot swells. Fearing for the safety of the ship and its 19-person crew, the captain sought refuge in a secluded Canadian cove on Vancouver Island to make emergency repairs. While in the bay, the ship ran aground and listed severely; the captain, fearing the vessel would capsize, ordered the cargo off-loaded. The group was arrested by police while the drugs were being moved onto the shore. They were charged with importing narcotics and possession for the purpose of trafficking, to which they raised the defence of necessity.


	Issue

	: Is the defence of necessity recognized in Canadian criminal law, and if so, what is its conceptual foundation and what are the specific criteria required to establish it?

	Ratio

	· The Three-Part Test: To qualify for the excuse of necessity, three requirements must be met:
1. Clear and Imminent Peril: The situation must be so emergent that "normal human instincts cry out for action and make a counsel of patience unreasonable".
2. No Reasonable Legal Alternative: Compliance with the law must be "demonstrably impossible"; there must be no "legal way out".
3. Proportionality: The harm inflicted must be less than the harm avoided. Society cannot excuse the infliction of a greater harm to avert a lesser evil.
Necessity is a residual common law excuse in Canada based on the principle of normative involuntariness. It is available only in cases of urgent, imminent peril where the accused had no reasonable legal alternative to breaking the law and the harm caused was proportionate to the harm avoided.

	Reasons
	Excuse vs. Justification: The Court characterized necessity as an excuse rather than a justification. A justification challenges the wrongfulness of an act, while an excuse concedes the act was wrongful but withholds punishment because the actor had no realistic choice

The defence is rooted in the principle that the law should not punish acts that are "remorselessly compelled by normal human instincts". This is described as moral or normative involuntariness—where a person has physical control over their actions but lacks a true "choice" because of an agonizing dilemma.

· Contributory Fault: If the necessitous situation was clearly foreseeable to a reasonable observer, or if the actor should have contemplated that their actions would give rise to the emergency, the response is not truly "involuntary," and the defence is unavailable. However, the mere fact that the appellants were engaged in illegal activity (drug smuggling) when the peril arose does not automatically disqualify them.


	Notes
	






	R. v. Latimer (2001)

	Facts
	Robert Latimer was a farmer in Saskatchewan whose 12-year-old daughter, Tracy, had a severe form of cerebral palsy. Tracy was quadriplegic, could not speak, and suffered from frequent seizures and significant, constant pain. While she was not terminally ill, she was scheduled for a surgery to remove her upper thigh bone to help with her hip pain, a procedure Latimer’s wife described as "mutilation". On October 24, 1993, believing his daughter's life was no longer worth living, Robert Latimer placed Tracy in his pickup truck and killed her using carbon monoxide from the exhaust pipe.

	Issue

	1. Should the jury have been allowed to consider the defence of necessity (the idea that he was forced by circumstances to commit the act)?.
2. Does the mandatory minimum sentence for second-degree murder (life in prison with no parole for 10 years) constitute "cruel and unusual punishment" in this specific, tragic case?.


	Ratio

	The defence of necessity is not available for a homicide committed to end the non-life-threatening suffering of another person. Moreover, the 10-year mandatory minimum for second-degree murder is constitutionally valid even in cases of "mercy killing".

	Reasons
	The Court explained that for the "necessity" excuse to work, three strict requirements must be met, none of which applied here:
· 1. Urgent, Imminent Peril: There must be a pressing emergency where disaster is "virtually certain" to occur. The Court found that Tracy’s ongoing pain and upcoming surgery were a "long-standing state of affairs," not an immediate emergency.
· 2. No Reasonable Legal Alternative: If there is a "legal way out," the person must take it. Latimer had legal options, such as better pain management through a feeding tube or placing Tracy in a group home, but he rejected them.
· 3. Proportionality: The harm caused must not be greater than the harm avoided. The Court ruled that ending a life is not a proportionate response to non-life-threatening suffering. The harm of death is immeasurably more serious than the pain Latimer sought to avoid.


	Notes
	



· Larger question: can necessity ever be a defence to culpable homicide?
· Various comments in Latimer and in R v Dudley and Stephens suggest that it cannot
· But consider:
· Mountaineering e.g.
· Spelunking e.g.
· Conjoined twins e.g. (see Re A (Children), [2000] 4 All E.R. 961 (Eng. C.A.) – although note that the Eng. C.A. analyzed that as a kind of self-defence case

· Necessity recognized in Canada as a common-law excuse
· Three requirements
1. The accused must be in a situation of imminent peril; 
2. The accused must have no reasonable legal alternative to disobeying the law if the peril is to be avoided;
3. There must be proportionality: the harm inflicted must be comparable to or less than the harm sought to be avoided.
· Requirements 1. and 2. are to be measured on a modified objective standard; requirement 3. is to be measured on a purely objective standard
DURESS
[image: ]
	The Queen v Carker [SCC 1967]: narrow interpretation of CC s.17. No common law defence of duress.

	Facts
	Accused admitted damaging plumbing fixtures in his cell where he was incarcerated at Oakalla Prison
Farm in BC. However, he claimed that he had committed the offence under the compulsion of threats
and was therefore entitled to rely on the s. 17 defence of duress and also common law defence.
Claimed that prisoners had started a riot and threatened him because he was not joining in the
disturbance, that if he did not break the plumbing fixtures in his cell he would be kicked in the head,
his arm would be broken and he would get a knife in the back at the first opportunity.

	Issue

	Was the accused entitled to the defence of duress?

	Ratio

	Interprets quite narrowly the requirement of immediate death or bodily harm and the requirement that
the person making the threat be present at the time the offence is carried out.

	Reasons
	● Court of Appeal erred: Q’s of whether immediacy and presence requirements are met are
questions of law, not questions of fact.
○ Affirmed TJ’s ruling.
○ There can be little doubt that the evidence outlined by Mr. Greenfield, which was
subsequently confirmed by the evidence given by the ringleaders of the disturbance
in mitigation of sentence, disclosed that the respondent committed the offence
under the compulsion of threats of death and grievous bodily harm, but although
these threats were “immediate” in the sense that they were continuous until the time
that the offence was committed, they were not threats of “immediate death” or
“immediate grievous bodily harm” and none of the persons who delivered them was
present in the cell with the respondent when the offence was committed. I am
accordingly of opinion that the learned trial Judge was right in deciding that the
proposed evidence did not afford an excuse within the meaning of s. 17 of the
Criminal Code.

	Notes
	



	R v Hibbert [SCC 1995]: there is a “safe avenue of escape” element in the common law defence of duress, which is to be assessed on a modified-objective standard.

	Facts
	Hibbert helped Bailey shoot Cohen, and did so as a result of threats from Bailey. Hibbert, under threat from Bailey, brought Bailey to the accused’s apartment building and helped Bailey get into the lobby, whereupon Bailey shot Cohen.

	Issue

	1. Is there a “safe avenue of escape” rule applicable to the common law defence of duress
2. If there is, how is the availability of a “safe avenue of escape” to be determined? On a subjective or on an objective basis?

	Held
	TJ erred in instructions. Appeal allowed, conviction set aside, new trial ordered.

	Ratio

	There is a “safe avenue of escape” element applicable to the common law defence of duress, which is to be assessed using a modified objective standard, taking into account the particular circumstances and human frailties of the accused.

	Reasons
	● The clear similarities between the factual circumstances in which the common law defence of duress and the common law defence of necessity arise imply that comparisons between the two remain high relevant
○ Can understand the common law defence of duress as being based on the same
jurisdictional principles from the common law defence of necessity
1. Is there a “safe avenue of escape” rule applicable to the common law defence of duress?
Yes
● Requirement for the defence of duress that it can only be invoked if there is “no legal way out” of the situation of duress the accused faces (similar requirement in test for necessity)
● The rule that the defence of duress is unavailable if a “safe avenue of escape” was open to the accused is simply a specific instance of this general requirement
                         ○ If the accused could have escaped without undue danger, the decision to commit an offences becomes a voluntary one
2. If there is, how is the availability of a “safe avenue of escape” to be determined? On a subjective or on an objective basis? Modified-objective
       ● The question of whether a “safe avenue of escape” was open to the accused who pleads duress should be assessed on an objective basis, but the appropriate objective standard to be employed is one that takes into account the particular circumstances and human frailties of the accused
         ● In determining whether an accused person was operating under such constrained options, his or her perceptions of the surrounding facts can be highly relevant to the determination of  whether his or her conduct was reasonable under the circumstances, and thus whether his or her conduct is properly excusable

	Notes
	· Continues Lamer CJ: “However, notwithstanding the considerable weight I place on and the respect I have for the opinion of Martland J. [in Paquette], I have come to the conclusion that, in the context of s. 21(2), the first interpretation discussed above is more consistent both with Parliament’s intention and with the interpretation of s. 21(1)(b) I have adopted in these reasons.” (para. 42)
· “Interpreting the expression “intention in common” as connoting a mutuality of motives and desires between the party and the principal would restrict the scope of this section in a manner that is difficult to justify on the basis of Parliamentary intention.”
· So just as “purpose” in s. 21(1)(b) does not mean “desire”, “intention in common” in s. 21(2) does not mean “sharing the same motivating reasons” 
· 21(2) doesn’t mean hey didn’t inform the intention, unjust to punish them if under duress
Do not serve to negate an element of the offence, 
Normatively involuntary manner and would be inappropriate to punish you in the circumstances



	R v Ruzic [SCC 2001]: held that the immediacy and presence requirements of s.17 of the Criminal Code (statutory defence of duress) infringe s.7 of the Charter & are struck down as unconstitutional.

	Facts
	A man had threatened to harm Ruzic unless she assisted him by smuggling heroin into Canada. The man stalked her for some time and began threatening her, eventually escalating to violent assaults. Ruzic eventually complied and flew to Canada. She was arrested at Toronto Pearson International Airport for importing heroin. At trial, she pleaded that she only committed the crime under duress. A defence of duress, under section 17 of the Criminal Code, is available only when a person "commits an offence under compulsion by threats of immediate death or bodily harm from a person who is present when the offence is committed". Ruzic claimed she had no other option and that both her and her mother's life were at risk. She also claimed that she could not go to the police because she believed them to be corrupt and would be of no help. Expert testimony validated this belief that Yugoslav citizens were generally untrusting of the police and their ability to protect them from rampant militias. Nonetheless, her claim failed on the grounds that she was not under a threat of "immediate death or bodily harm" and that the man was not "present when the offence was committed". 



	Issue

	
1. Do the immediacy and presence requirements of the CC s.17 violate s.7 of the Charter? 
2. Is it a principle of fundamental justice that morally involuntary conduct should not be punished? 
3. What is the relationship between s.17 and the common law defence of duress? 


	Held
	Appeal dismissed. The immediacy and presence requirements of s.17 of the Criminal Code infringe s.7 of the Charter. As the infringement has not been justified under s.1, the requirements of immediacy and presence must be struck down as unconstitutional. 


	Ratio

	
s. 17 only requires that the threat be made to the accused, not that the object of the threatened harm be the accused herself. Therefore, under s. 17, the threat of harm need not be directed at the accused personally but may be directed against a third party. 


s. 17 only applies to persons who commit offences as principals, while the common law defence of duress remains available to parties of an offence. Key is principals are subject to the list of exempted offences. 


	Reasons
	
1Do the immediacy and presence requirements of the CC s.17 violate s.7 of the Charter? Yes 

A threat will seldom meet the immediacy criterion if the threatener is not physically present at or near the scene of the offence. The immediacy and presence requirements, taken together, clearly preclude threats of future harm 

The underinclusiveness of s.17 violates the liberty and security interests protected under s.7 because of the potential to convict persons who, placed under duress by threats of future harm, have not acted voluntarily. This violation is not justifiable under s.1. 

Is it a principle of fundamental justice that morally involuntary conduct should not be punished? Yes 

1 Punishing a person whose actions are involuntary in the physical sense is unjust because it conflicts with the assumption in criminal law that individuals are autonomous and freely choosing agents 


It is a principle of fundamental justice that only voluntary conduct should attract the penalty and stigma of criminal responsibility. Depriving a person of liberty and branding her with the stigma of criminal liability would infringe the principles of fundamental justice if the accused did not have any realistic choice 
● If someone behaves in an morally involuntary manner it would be unjust to convict them 

What is the relationship between s.17 and the common law defence of duress? 

The common law defence of duress has freed itself from the constraints of immediacy and presence and thus appears more consonant with the values of the Charter 

The common law defence of duress arises generally when a person is subjected to an external physical danger, e.g., threats of death or bodily harm, and in reacting reasonably to those threats, commits a criminal act to avoid the threatened harm 

● Elements of the common law defence of duress: (slightly different than elements of the statutory defence) 
(1) Must be a threat of death or serious bodily harm to accused or to another person 

(2) The accused must have honestly, i.e., subjectively, believed that the threats would be carried out 
(3) It must be the case that a reasonable person in the position of the accused would have reacted in the same manner as the accused 
(4) The accused must have had no reasonable avenue of escape 


	Notes
	[image: ]
· However, in order to fill the gaps left by the elimination of the immediacy and presence requirements, LeBel J. supplemented section 17 with elements drawn from the common law defence of duress
· In particular, Ruzic added the following requirements to the statutory defence of duress: that there be
1. no safe avenue of escape;
2. a close temporal connection between the act and the threat; and
3. a proportionate response.

· Elements of the commonlaw defence of duress:
1. Must be a threat of death or serious bodily harm to accused or to another person
2. The accused must have honestly, i.e., subjectively, believed that the threats would be carried out
3. It must be the case that a reasonable person in the position of the accused would have reacted in the same manner as the accused
4. The accused must have had no reasonable avenue of escape

· The common law defence of duress – which, again, is available to, but only to, parties – arises generally when a person is subjected to an external physical danger, e.g., threats of death or bodily harm, and in reacting reasonably to those threats, becomes a party to a criminal act to avoid the threatened harm
· The defence, like all common law defences, is made available via CC s. 8(3)




	R v Ryan [SCC 2013]: CURRENT LAW ON DURESS.

	Facts
	Nicole Ryan had been the victim of a violent, controlling husband. She believed that he would cause her and their daughter serious bodily harm or death. She approached an undercover RCMP officer who was posing as a hit man. They agreed upon a price of $25,000, with $2,000 paid in cash that day. She was arrested and charged with counselling an offence not committed contrary to s. 464(a) of the CC. TJ found an air of reality to the defence of necessity and acquitted the accused. The Court of Appeal upheld the acquittal and dismissed the appeal. 


	Issue

	Is duress available in law as a defence where the threats made against the accused were not made for the purpose of compelling the commission of an offence? 


	Held
	The NSCA erred in law in finding that duress is a legally available defence on these facts. Appeal allowed, and entered stay of proceedings 

But even though the SCC found that the accused was not entitled to rely on the defence of duress, they did not order a new trial 
Rather, they stayed the charges 
Why? Because in the view of the SCC it would not be fair to subject the accused to another trial. First, the proceedings were protracted and took an enormous toll on her. Second, the law of duress was unclear which made resort to the defence at trial unusually difficult. And third, the Crown changed its position about the applicable law between the trial and appeal process. 
s

	Ratio

	Duress is available only in situations in which the accused is threatened for the purpose of compelling the commission of an offence. 

The thing that you do has to be committed in response to the threat (you have to do x or ill kill you)

	Reasons
	
The Court of Appeal essentially tried to stretch the ambit of duress so as to cover a gap between self-defence and duress; NSCA thought there was no principled difference between 
the two defences. SCC says they erred 
● There are important differences between self-defence and duress 
● “Duress cannot be extended so as to apply when the accused meets force with force, or the threat of force with force in situations where self-defence is unavailable. Duress is, and must remain, an applicable defence only in situations where the accused has been compelled to commit a specific offence under threats of death or bodily harm. This clearly limits the availability of the offence to particular factual circumstances. The common law elements of duress cannot be used to “fill” a supposed vacuum created by clearly defined statutory limitations on self defence.” (para 29) 


	Notes
	1. An explicit or implicit threat of death or bodily harm proffered against the accused or a third person. The threat may be of future harm.  
2. The accused reasonably believed that the threat would be carried out, evaluated on a modified objective standard;
3. The non-existence of a safe avenue of escape, evaluated on a modified objective standard;
4. A close temporal connection between the threat and the harm threatened;
5. Proportionality between the harm threatened and the harm inflicted by the accused, evaluated on a modified objective standard 
6. The accused is not a party to a conspiracy or association.


· There are, however, two differences between the statutory and common law defences of duress
1. First, section 17 continues to apply to (and only to) principals, while the common law defence of duress applies to (and only to) parties
2. And second: section 17 incorporates a number of exceptions, while the common law defence does not
· “This results in the rather incoherent situation that principals who commit one of the enumerated offences cannot rely on the defence of duress while parties to those same offences, however, can.” (para. 83)






	10. SELF-DEFENCE
10(a) Reasonable Apprehensions

· Conceptualized as a justification rather than an excuse 
· Thusm when you act (properly) in self defence you are doing something that the law says you are entitled ot do 
·             So even if you kill or injure another person in self defence you do not act badly; rather , you act rightfully
· Prior to 2013, the CC contained a very confusing series of provisions on self denfence and many people complained about their complexity
·                Those provisions were repealed and replaced by a single provision the new s.34 which simplified the defence of self defnece
· A key requirement: individuals who act in self defence must act reasonably in the circumstances:
·          1. Their belief (34(1)(a) – that force is being sed against them or another person, or their belief that they or another person are being threatened with force, must be reasonable 
·           2. Their response (34(1)© - to the threatening situation must be reasonable in the circumstances
· SO reasonable is not merely an evidentiary issue; it is baked into the structure of the defence 
· R v KhilL the three inquiries under the new s.34(1) can be conceptualised as 
1) The catalyst (s. 34(1)(a); modified objective 
2) The motive (s.34 (1)(b) and (subjective)
3) The response (s.34(1)© (modified objective)
If one of 34 1-3 is not met than an accused pleading self defence must be convicted
            -in other words, there is no partial defence of self defence available if say an accused believed on reasonable grounds that a threat of force was being made against them; the act that constitutes the offence was indeed committed was unreasonable in the circumstances 

In this sense self defence is all or nothing
Still, the law tends to be generous when measuring reasonableness of an accused response to a threat whether real or merely perceived. 


Reasonableness 
Key requirement: individuals who act in self defence must act reasonably in the circumstances
That 


	* R. v. Lavallee Supreme Court of Canada, Dickson C.J.C., Lamer, Wilson, L’Heureux-Dubé, Sopinka, Gonthier, and McLachlin JJ. 3 May 1990.reasonableness in the context of s.34(2) is determined on a modified objective standard. Expert evidence of battered woman syndrome is admissible to determine reasonability.

	Facts
	Lavallee (at the time a 22-year-old woman) had been living with Kevin Rust for 3-4 years. They had a party at their house. After most of the guests had left, Lavallee and Rust had an argument in the upstairs bedroom. Rust had a gun with him and fired a shot into the closet where Lavellee was hiding, then reloaded the gun and gave it to Lavallee and said, “You’re my old lady and you do as you’re told” and then said, “Wait till everybody leaves, you’ll get it then”, followed by, “either you kill me or I’ll get you.” When he turned away, Lavallee shot at him, claiming that she had tried to “aim out”; she actually shot him in the back of the head and killed him. There was a history of violence throughout their relationship. Rust had beat her and threatened her several times; she had fought back on occasion.

	Issue

	1. The adequacy of the trial judge’s instructions to the jury regarding the expert evidence 
2. The utility of expert evidence in assisting a jury confronted by a plea of self-defence to a murder charge by a common law wife who has been mattered by the deceased. More generally: is the fact that a woman has been battered relevant to whether she ought to be entitled to claim self-defence?

	Held
	Appeal allowed, order of the court of appeal set aside & acquittal restored. The Trial judge did not err in admitting the expert testimony in order to assist the jury in determining whether the appellant had a reasonable apprehension of death or grievous bodily harm and believed on reasonable grounds that she had no alternative but to shoot Kevin Rust on the night in question.

	Ratio

	● 34(2) a&b both require an objective standard of reasonableness that it sensitive to the circumstances (modified objective test) 
           ○ The definition of what is reasonable must be adapted to the circumstances which are, by and large, foreign to the world inhabited by the hypothetical “reasonable man” 
● Expert evidence of battered woman syndrome is admissible to determine reasonability. It contextualises the experience of accused and dispels myths often associated with these kinds of situations

	Reasons
	Admissibility of expert evidence
● Principle that in order for expert evidence to be admissible, “the subject-matter of the inquiry must be such that ordinary people are unlikely to form a correct judgement about it, if unassisted by persons with special knowledge” (Kelliher v Smith [1931 SCC])
● The battering relationship is subject to a large group of myths and stereotypes, such that it is beyond the knowledge of an average juror, and thus is suitable for explanation through expert testimony 

The relevance of expert testimony to the elements of self-defence
             ● There are two elements under the defence of s.34(2) which expert testimony is relevant to 
                         (1) The temporal connection in s.34(2)(a) between the apprehension of death or grievous bodily harm and the act allegedly taken in self-defence 
                               ● Was the appellant “under reasonable apprehension of death or grievous bodily harm” from Rust as he was walking out the room? 
                         (2) Assessment in s.34(2)(b) of the magnitude of the force used by the accused 
                               ● Was the accused’s belief that she could not “otherwise preserve herself from death or grievous bodily harm” except by shooting the deceased based on “reasonable grounds”?

(A) Reasonable apprehension of death 
           ● s. 34(2)(a) requires that an accused who intentionally causes death or grievous bodily harm in repelling an assault is justified if he or she does so “under reasonable apprehension of death or grievous bodily harm”
                      ○ In the present case, the assault precipitating the appellant’s alleged defensive act was Rust’s threat to kill her when everyone else had gone
           ● s. 34(2)(a) does not actually stipulate that the accused apprehend imminent danger when he or she acts, however, case-law has read that requirement into the defence 
                         ○ Rationale for the imminence rule is obvious; the law of self-defence is designed to ensure that the use of defensive force is really necessary
           ● Can be difficult for this defence to be made out in a situation where a woman in an abusive relationship kills her husband when he is not actively posing a threat (i.e. when he is sleeping) 
                      ○ Idea is that it is inherently unreasonable to apprehend death or grievous bodily harm unless and until the physical assault is actually in progress 
                      ○ However, expert testimony can cast doubt on these assumptions as they are applied in the context of a battered wife’s efforts to repel an assault
            ● Given the relational context in which the violence occurs, the mental state of an accused at the critical moment she pulls the trigger cannot be understood accept in terms of the cumulative effect of the months or years of the brutality 
            ● “Where evidence exists that an accused is in a battering relationship, expert testimony can assist the jury in determining whether the accused had a “reasonable” apprehension of death when she acted by explaining the heightened sensitivity of a battered woman to her partner’s acts. Without such testimony I am sceptical that the average fact-finder would be capable of appreciating why her subjective fear may have been reasonable in the context of the relationship.” 
           ● The issue is not what an outsider would have reasonably perceived but that the accused reasonably perceived, given her situation and experience

(B) Lack of alternatives to self help 
● s. 34(2) requires an accused who pleads self-defence to believe “on reasonable grounds” that it is not possible to otherwise preserve him or herself from death or grievous bodily harm 
● The obvious question is if the violence was so intolerable, why did the appellant not leave her abuser long ago? 
                   ○ This question does not really go to whether she had an alternative to killing the deceased at the critical moment. Rather, it plays on the popular myth already referred to that a woman who says she was battered yet stayed with her batterer was either not as badly beaten as she claimed or else she liked it. 
                   ○ Nevertheless, to the extent that her failure to leave the abusive relationship earlier may be used in support of the proposition that she was free to leave at the final moment, expert testimony can provide useful insights.
● Expert testimony is necessary and relevant to helping the jury determine whether, given the history, circumstances and perceptions of the accused, her belief that she could not reserve herself from being killed by Rust that night except by killing him first was reasonable

	Notes
	




The New Statutory Provisions 
The criminal code was amended as follows: 
34. (1) A person is not guilty of an offence if 
(a) they believe on reasonable grounds that force is being used against them or another person or that a threat of force is being made against them or another person; 
(b) the act that constitutes the offence is committed for the purpose of defending or protecting themselves or the other person from that use or threat of force; and
 (c) the act committed is reasonable in the circumstances. 
(2) In determining whether the act committed is reasonable in the circumstances, the court shall consider the relevant circumstances of the person, the other parties and the act, including, but not limited to, the following factors: 
(a) the nature of the force or threat; 
(b) the extent to which the use of force was imminent and whether there were other means available to respond to the potential use of force; 
(c) the person’s role in the incident; 
(d) whether any party to the incident used or threatened to use a weapon; 
(e) the size, age, gender and physical capabilities of the parties to the incident; 
(f) the nature, duration and history of any relationship between the parties to the incident, including any prior use or threat of force and the nature of that force or threat; 
                    ● (f.1) any history of interaction or communication between the parties to the incident; 
(g) the nature and proportionality of the person’s response to the use or threat of force; and 
(h) whether the act committed was in response to a use or threat of force that the person knew was lawful.

	R. v. Malott Supreme Court of Canada, Lamer C.J. and L’Heureux-Dubé, Sopinka,* Cory, McLachlin, Iacobucci and Major JJ. [1998] 1 SCR 123

	Facts
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	Held
	

	Ratio
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	Notes
	● Malott updates R v Lavallee and attempts to clarify how evidence of an abusive relationship should function in the plea of self-defence
● Battered woman syndrome is not a legal defence, but is a psychiatric explanation of the mental state of women who have been subjected to continuous battering by their male intimate partners, which can be relevant to the legal inquiry into a battered woman’s state of mind (i.e. into what was reasonable)
● Always a question of reasonableness, trying to understand whether or not the perception of the threat and the response to the threat were reasonable based on the circumstances of the accused



	R v Khill [SCC 2021]: “person’s role in the incident” as a mandatory factor in s.34(2) is to have a broad meaning to apply to all relevant conduct, whether lawful or unlawful, provocative or non-provocative, blameworthy or non-blameworthy, and whether minimally responsive or excessive.

	Facts
	Mr. Khill was awoken by his common-law spouse, and alerted to the sound of a loud knocking outside their home. Saw outside the window that the dashboard lights of his pickup truck were on. He retrieved his shotgun and went outside. Once he approached the vehicle, before being noticed, he shouted to the unidentified person, “Hey hands up”. The person (Mr. Stryres) was leaning into the truck; as he turned around to the sound of Mr. Khill’s voice, Mr. Khill fired twice, killing Mr. Stryres. Mr. Khill claimed based on his military training he was trained to believe that Mr. Styres was carrying a weapon. Mr. Stryres did not have a gun, only had a small folding knife in his pocket. Khill told the 911 dispatcher and police that he had shot S in self-defence, as he thought S had a gun and was going to shoot him. Note: S was an indigenous man

	Issue

	What is the correct interpretation of “role in the incident” as a mandatory factor of consideration under s.34(2) and was the jury properly instructed on it? Was there something about his role in the incident that undermined the reasonableness of his response?

	Held
	ppeal dismissed. A new trial is necessary to ensure the jury is appropriately instructed with respect to the principles of self-defence and the significance of Mr. Khill’s role in the incident as a mandatory factor under s.34(2).

	Ratio

	Meaning of “person’s role in the incident”: “The phrase enacted is broad and neutral and refers to
conduct of the person, such as actions, omissions and exercises of judgement in the course of the
incident, from beginning to end, that is relevant to whether the act underlying the charge was
reasonable — in other words, that, as a matter of logic and common sense, could tend to make the
accused’s act more or less reasonable in the circumstances. The conduct in question must be both
temporally relevant and behaviourally relevant to the incident. This is a conjunctive test. This
includes, but is not limited to, any behaviour that created, caused or contributed to the confrontation.
It also includes conduct that would qualify under previous concepts, like provocation or unlawfulness,
but it is not limited to or circumscribed by them. It therefore applies to all relevant conduct, whether
lawful or unlawful, provocative or non-provocative, blameworthy or non-blameworthy, and whether
minimally responsive or excessive. In this way, the accused’s act, considered in its full context and in
light of the “equities of the situation”, is measured against community standards, not against the
accused’s own peculiar moral code”

	Reasons
	● The ultimate question is whether the act that constitutes the criminal charge was reasonable
in the circumstances
○ To answer that question, as Parliament’s inclusion of a “person’s role in the
incident” indicates, fact finders must take into account the extent to which the
accused played a role in bringing about the conflict or sought to avoid it
○ They need to consider whether the accused’s conduct throughout the incident sheds
light on the nature and extent of the accused’s responsibility for the final
confrontation that culminated in the act giving rise to the charge

Application
● Mr. Khill’s role in the incident leading up to the shooting was potentially a significant factor
in the assessment of the reasonableness of the shooting and one that satisfied legal and
factual thresholds of “the person’s role in the incident”
● The trial judge’s failure to explain the significance of this factor and to instruct the jury on
the need to consider Mr. Khill’s conduct throughout the incident left the jury unequipped to
grapple with what may have been a crucial question in the evaluation of the reasonableness
of Mr. Khill’s shooting of Mr. Styres

	Notes
	NING Components of s. 34(1) ● S. 34(1)(a)—the Catalyst: “This element of self‐defence considers the accused’s state of mind and the perception of events that led them to act. As stated previously, the new provisions include both defence of self and defence of another. Unless the accused subjectively believed that force or a threat thereof was being used against their person or that of another, the defence is unavailable.” ● S. 34(1)(b)—the Motive: “The second element of self‐defence considers the accused’s personal purpose in committing the act that constitutes the offence. Section 34(1)(b) requires that the act be undertaken by the accused to defend or protect themselves or others from the use or threat of force. This is a subjective inquiry which goes to the root of self‐defence. If there is no defensive or protective purpose, the rationale for the defence disappears.” ● S. 34(1)(c)—the Response: “The reasonableness inquiry under s. 34(1)(c) operates to ensure that the law of self‐defence conforms to community norms of conduct. By grounding the law of self-defence in the conduct expected of a reasonable person in the circumstances, an appropriate balance is achieved between respecting the security of the person who acts and security of the person acted upon… That the moral character of self-defence is thus now inextricably linked to the reasonableness of the accused’s act is especially important as certain conditions that were essential to self-defence under the old regime — such as the nature of the force or threat of force raising a reasonable apprehension of death or grievous bodily harm — have been turned into mere factors under s. 34(2).”



● Khill had lots of other options open to him: could of called the cops, could of fired the gun

into the air to scare him etc
● Even if he did think Styres had a gun and was gonna shoot him, did he really need to shoot
him twice? Couldn't he have retreated into his house? Styres was also far away
● Khill obviously contributed to the situation by exiting the house will a loaded shotgun
● Khill is not an exhaustive discussion of 34(2) but still relevant


Summary
● Self-defence remains a justification, not an excuse
● According to CC s. 34(1) an accused is not guilty of an offence if
(a) they believe on reasonable grounds that force is being used against them or another person or that a threat
of force is being made against them or another person – catalyst;
(b) the act that constitutes the offence is committed for the purpose of defending or protecting themselves or
the other person from that use or threat of force—motive; and
(c) the act committed is reasonable in the circumstances—response.
● In assessing whether the act committed is reasonable in the circumstances, the court must consider the
factors listed under s.34(2)
Self-defence is totally statutory; exhausted by s.34 of the code
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o So according to LeBel in Ruzic, CC s. 17 violates the accused’s
s. 7 rights due to its overly restrictive language

o Upshot re. CCs. 172 It now should be read as follows:
A person who commits an offence under compulsion by threats
of immediate death or bodily harm to herself or to others frem
eperson-who-ispresent-when-the-offence-iscommitted is
excused for committing the offence if the person believes that
the threats will be carried out...
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o 2007 ONCA 329

0 A sad set of facts: “Someone in the Antibes group demanded cigarettes and
money (and drugs, if they had them) from Matti [Baranovski] and his friends.
One friend handed over a wallet. Matti resisted. As a result he was pushed
to the ground by someone and kicked by that someone and/or others. One
kick had the sad and unusual consequence of rotating and lifting Matti’s
head simultaneously, causing his vertebral artery to rupture and rendering
him unconscious within seconds. There was no possibility of saving him. But for
that kick, his injuries were not life-threatening. He died, nonetheless.” (para.
4)

0 The accused was acquitted of murder but convicted of manslaughter; he
appealed his conviction to the Ontario Court of Appeal

0 Legal Issue: what are the elements of aiding or abetting manslaughter?
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