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[bookmark: _Toc216533242]Agency Law
[bookmark: _Toc216533243]Problem: Privity of Contract
· Contract between A and B and a contract between B and C does not bind A and C
· Agent – the one who acts
· Principal – the one for whom the action is taken 

[bookmark: _Toc216533244]Two Principles of Agency
1. The Agent’s actions affect the legal rights and responsibilities of the principal
2. The agent owes fiduciary duties to the principal (acting carefully and in the best interest of the principal)

[bookmark: _Toc216533245]Sources of Agency Law
1. Court Decisions
2. Commentaries
a. The Restatement of Agency (US)
b. Bowstead and Reynolds, On Agency (UK)
c. Fridman’s Laws of Agency (Canada)
d. Halsbury’s Laws of Canada

[bookmark: _Toc216533246]Who is an Agent?
· Being an agent has legal consequences
· An agent has legal duties which they voluntarily undertake to get business

[bookmark: _Toc216533247]Authority – Actual vs. Apparent
· Authority – created by instructions between the Principal and the Agent
· Actual Authority – 2 Kinds
· Express – expressly authorized via specific instructions (ex. To bid on something)
· Implied – unstated but reasonably necessary to carry out instructions (ex. Travelling to auction house)
· Incentivises Principals to be very clear in their instructions
· Apparent Authority – comes from communications between the Principal and a third party stating that an agent has authority to act; however, there are implications that the third party may not be aware of (ex. Amount agent is allowed to spend)
· Appears as if Agent has authority to act from the perspective of the third party

[bookmark: _Toc216533248]Ratification
· Retrospective grant of authority as if there was authority to begin with
· Does not need to be communicated to a third party
· Ex. Saying “great job” after an unauthorized action, paying, etc.

[bookmark: _Toc216533249]Liability of Principals to Third Parties in Contract
· Rule: A Principal is a party to contracts made by an agent with actual or apparent authority to contract
· Example: H sold his beer house to F – H remained manager and held himself out as owner – H agreed to buy all supplies from F except for Bottled ales and waters – W sold cigars and Bovril to H on credit – W later sued F to collect
· Is there an agency relationship here? No. No instructions at all and no communication between F and W – making H manager is not enough for apparent authority 
· This is an example of Inherent Agency Power, which a Principal would normally be liable for; but NOT IN CANADA

[bookmark: _Toc216533250]Liability of Agents to Third Parties in Contract
· General Rule: an agent is liable if an agent intends to be liable (from the perspective of a third party)
· Looks at whether third party thought they were dealing with an agent, and whether the agent presented themselves as intending to be liable

[bookmark: _Toc216533251]Undisclosed Principal
· A Principal whose existence is not revealed
· If a third party doesn’t know there is a principal, they assume that the agent intends to be bound, and thus, the agent is bound
· Test of whether principal is bound – whether there is actual or apparent authority

[bookmark: _Toc216533252]Disclosed Principal
· A principal whose existence is revealed, but does not necessarily have to be identified
· In this case, the agent does not intend to be bound, the principal intends to be bound

[bookmark: _Toc216533253]Breach of Warranty of Authority and Breach of Warranty of Existence
· Damages of Breach of Warranty of Authority depend on how much the plaintiff could have recovered from the principal had there been authority
· Example: Principal has $50 to spend on a painting, agent spends $100. Third party can only recover $50 from the agent.
· Damages of Breach of Warranty of Existence
· Could be nothing depending on how much money the “fake” principal has based on statement made by the agent 
· If the “agent” told the third party that the principal had money, then we use the damages of breach of warranty of authority’s calculation method – Plaintiff can recover damages to the extent of the money the “agent” expressed that the “principal” had
· Example 1: “Agent” buys a painting for their “fake principal” Chloe, expresses that Chloe has $100 to spend, spends the $100. Plaintiff can recover $100 from the “agent.”
· Example 2: “Agent” buys a painting for their “fake principal” Chloe, expresses that Chloe has $100 to spend, “agent” ends up spending $200. Plaintiff can only recover $100 from the “agent.”
· Election – choose one principal or agent – can only sue ONE
· UNLESS it has been made clear that they wish to be held jointly liable
· If you sue one, and it doesn’t work, you CANNOT sue the other
[bookmark: _Toc216533254]Agency – Liability in Contract
[bookmark: _Toc216533255]Kelner v Baxter
· Defendants in the case are Baxter, Calisher, and Dales 
· Facts: 
· August 1865, Kelner and a big group of others decided to create a joint stock company - they’ve decided to call it the Graves and Alexandra Hotel Company Ltd.; Kelner is going to be the manager; they wanted to put it into corporation and have many owners, and Kelner is going to be one of them 
· 1866, January, the memorandum - there was an agreement to sell additional wine; he gets the wine from Kelner (himself)
· Directors ratify contract, then articles of association were stamped, and later on a new association was born; then the company went under; after he sued, the directors ratified the contract again 
· Issue: are Baxter, Calisher, and Dales liable on the contract?
· Held: Yes. The company did not exist at the time so it cannot be a party to the contract. A contract has to be enforceable against someone.
· Kelner knew that there was no company alive - the key is that they signed an agreement with the word “proposed” in it - they all knew 
· No one intended for them to be liable on the contract - everyone in the room and on the contract expected something different (they thought the business would be a success) 
· Court doesn’t care what everyone thought but only what they can interpret from the evidence
· Ratio:
· A non-incorporated company does not exist and thus cannot be a party to a contract
· A contract has to be enforceable against someone or no one (since their names were on the contract and the company did not technically exist at the time of signing, they were liable)
· A company cannot ratify a contract like this because the corp did not exist at the time the deal was made
· Lesson
· Is this outcome designed to protect unsuspecting creditors? No, Kelner knew the whole time
· Someone has to take the bill – part of the reason for using a corporation is for limited liability 
· It’s the kind of thing they might want to negotiate out at the beginning – who should lose in this case? Kelner should probably lose something (he’s part of the business), and the other investors should lose something too
· We want businesses to think about what happens when things go wrong because it happens often 
· General lesson in contracting: want to deal with a problem before it occurs and not after 
· Get lawyers to help you draft the right contract and to think through the problems

[bookmark: _Toc216533256]Newborne v Sensolid
· Facts: N Signed contract to supply to S; the market fell and S didn’t want to accept delivery, so they had to make up some sort of excuse; claimed N did not provide a sample and breached; no actual clause for this in the contract; while doing this, S discovered that N’s company did not exist; N claimed he intended to be personally bound 
· N Cited Kelner for the proposition that if someone signs a contract on behalf of a non-existent company, they are bound by it. 
· The court rejected this argument. 
· Kelner said that if you create a contract, and if nobody else is a party to it, then you’re a party. But in Newborne, they look at the INTENT OF THE PARTIES. 
· In Newborne, everyone thought they were signing on behalf of the corporation; this nobody would think that Newborne was signing on behalf of himself.

[bookmark: _Toc216533257]Black v Smallwood
· F: There was a contract for the sale of Western contracts holding ltd. Both parties believed that the company was incorporated and both parties were wrong. Third party sues Smallwood for specific performance. 
· However, not liable because they did not intend to be liable

[bookmark: _Toc216533258]Wickberg v Shatzky & Shatzky
· W sued Ss on 2 bases:
· (1) Made a contract on behalf of a non-existent corporation
· Did not intent to be bound because W thought they did not intend to be bound
· Remember: intent to be bound depends upon a third party’s perspective; here, Ss signed on behalf of a corp that W assumed existed
· What is Ss thought that W knew the corp was fake? This is more complicated.
· (2) Breach of Warranty of Existence
· W won, nominal damages ($10)
· How are damages collected?
· What was W’s harm for lack of existence? Little to nothing.
[bookmark: _Toc216533259]Controversy
· These rules (ex. Kelner) made contract creation much more complicated
· Unclear application of rules by courts
· How to get around the Kelner rule? Incorporate your business
· Only take a couple of minutes nowadays
· Unsure of how courts will interpret their contracts?
· Write contracts more clearly

[bookmark: _Toc216533260]The Statutory Response
· CBCA – fixes uncertainty – only applies to pre-incorporates contracts
· Parties who enter into written contracts on behalf of corporations before they come into existence are personally bound to the contract and entitled to its benefits (CBCA, s. 14(1))
· Ontario Statute
· Does not involve “purports to enter into” language – later “read in”
· Includes oral contracts OBCA (21(1))
· Statutes would’ve changed Newborne, Black, and Wickberg – liable in all cases
· BIG CHANGE: allows corporations to ratify the contract after corp is incorporated (overrules Kelner)
· Must be ratified within “a reasonable amount of time” after incorporation – corporation substitutes for the agent as a party to the contract – agent ceases to be a party (CBCA, 14(2))
· OBCA s. 21(21) allows person who signed the contract with the ability to change it
· 21(4) allows signatory to expressly put in a clause to waive liability and continue to bind the other party
· CBCA applies to CBCA registered corps, OBCA applies to OBCA registered corps

[bookmark: _Toc216533261]Landmark Inns of Canada Ltd. v. Horeak (1982)
· Ratio: When a promoter enters into a pre-incorporation contract on behalf of a corporation to be formed, the promoter remains personally liable under section 21(1) of the Business Corporations Act even after the corporation is incorporated and adopts the contract, unless the promoter is expressly exempted from liability in the contract itself or by agreement with the other contracting party.
· Key Legal Point: Corporate adoption under section 21(2) does not automatically release the promoter from the personal liability imposed by section 21(1). The promoter and corporation can be jointly liable unless there is an express provision or agreement releasing the promoter.

[bookmark: _Toc216533262]1394918 Ontario Ltd. v. 1310210 Ontario Inc. (2002)
· Ratio: A pre-incorporation contract that has been repudiated before the corporation comes into existence can still be adopted by the corporation after incorporation under section 21(2) of the Ontario Business Corporations Act. The repudiation prior to incorporation does not destroy the "nascent contract" or prevent subsequent adoption, because neither party is legally bound until adoption occurs.
· Key Legal Point: The case establishes that pre-incorporation repudiation is ineffective because there is no enforceable contract to repudiate - only a nascent agreement that crystallizes upon adoption. The corporation’s later adoption retroactively validates the contract.

[bookmark: _Toc216533263]Sherwood Design Services Ltd. v. 872935 Ontario Ltd.
· Note: this decision was reversed six months later in Szecket v Huang.
· Facts: Three individuals signed an agreement to purchase assets “in trust for a corporation to be incorporated”; Their lawyer's firm had a “shelf company” (872935 Ontario Ltd.) that had been incorporated after the purchase agreement was signed; The lawyer sent a letter stating that this numbered company “has been assigned by [his law firm] as the corporation that will complete the asset purchase”; The transaction never closed, and the vendor sued the numbered company for breach
· Key problem: The numbered company knew nothing about the contract - it was just a shelf company the lawyer happened to use
· Holding (Majority): The Court held that the lawyer's letter constituted adoption by the corporation, making it liable for the breach.
· Ratio: A lawyer's letter notifying the vendor that a numbered company has been assigned to complete a transaction can constitute adoption of a pre-incorporation contract under section 21(2) of the OBCA, binding the corporation even if the corporation itself was unaware of the contract at the time.  
[bookmark: _Toc216533264]Szecket v Huang
· Facts: S and G patented technology for binding dissimilar metals; H wanted them to execute a license agreement for a company to be incorporated in Taiwan; during negotiations, H initially agreed to sign “personally and on behalf of a company to be incorporated” and to provide personal guarantees; H refused to provide personal guarantees, so the final agreement was revised; the final agreement deleted the words “Personally and” and contained no personal guarantee clause; H signed the agreement “on behalf of a company to be formed”; the company was never incorporated and the contract was breached; plaintiffs sued Huang personally under section 21(1) of the OBCA.
· Issue: Whether the removal of personal guarantee language from the draft contract during negotiations constituted an “express provision” under section 21(4) of the OBCA that exempted the promoter from personal liability for the pre-incorporation contract.
· Ratio: Section 21(4) of the OBCA requires an express provision in the written contract itself to exclude the promoter's personal liability. The removal of personal guarantee language during negotiations, implied intentions from the negotiation process, or the absence of guarantee clauses are insufficient to satisfy section 21(4)’s requirement for an express contractual provision exempting the promoter from liability.

[bookmark: _Toc216533265]Agency: Torts and Crimes
[bookmark: _Toc216533266]Liability in Tort
· Scenario: at the auction house, the agent trips on an untied shoelace and crashes into a valuable vase. Do I as the principal have to pay for the smashed vase?
· Rule of Vicarious Liability – the Principal as well as the Agent are liable for the Agent’s tort
· Here, both the Principal and Agent are Liable

[bookmark: _Toc216533267]Liability of Principals to Third Parties in Tort
· Current Rule – 2 Factors (Bazley v Curry)
· (1) Must be a sufficiently close relationship
· (2) Tort committed must be sufficiently connected to duties entrusted by principal
· What is a sufficiently close relationship?
· Classical Rule (Salmond)  Principal is only liable for employees, NOT independent contractors (ex. Chauffeur vs. Taxi Driver)
· Current Rule  relationship akin to an employment relationship but does not technically need to be one
· Note: the way in which a relationship is classified in a contract does not matter
· Factors
· (1) Sufficiently Close (Control)
· Whether worker provides their own equipment
· Whether worker hires own helpers
· Degree of financial risk taken on by a worker
· Degree of responsibility for investment and management
· Worker’s opportunity for profit
· (2) Sufficiently Connected to Duties – 3 Types of Cases
· (1) “Furtherance of the Employer’s aims” 
· (2) Employer’s creation of a situation of friction
· (3) Dishonest employee cases 

[bookmark: _Toc216533268]Bazley v Curry – Expanded the Salmond Test – Sufficiently Connected to Duties
· Employer was blameless, had no way of knowing that employee was a pedophile, and when they knew, they removed the employee – victim was very sympathetic
· Judges developed the Sufficiently Connected Test as an expansion of the Salmond test
(1) Openly confront the question of liability
a. Whether liability should lie against employer
b. Courts should be involved in making policy decisions – should the employee be liable
(2) Ask if the act is sufficiently related to authorized conduct
(3) Look at subsidiary factors as necessary
a. Opportunity that the person was able to abuse the child 
b. Extent to which the wrongful act might have furthered the employer’s aims 
c. Extent to which it was related to friction inherent in the employer’s enterprise 
d. Extent of power conferred in relation to the victim
e. Vulnerability of potential victims to the exercise of power

[bookmark: _Toc216533269]Liability of Agents to Third Parties in Tort
· [image: ][image: A diagram of a contract

AI-generated content may be incorrect.]Tort of Intentional Interference of a Contract

· Note: for this to work, B and C must be separate entities
[bookmark: _Toc216533270]Said v Butt
· Butt kicked Said out of the theatre because he was worried that Said would say something mean about the play
· Said sued the theatre for breach of contract and also sued Butt for tortious interference 
· In this case, Butt and the theatre are separate entities
· [image: ]However, if Butt is held liable, then any contract breach involving a corp becomes a tort (because corporations are not natural persons) and that’s a huge issue
· No, when an agent breaches a contract on behalf of a principal, the agent is NOT liable for tortious interference
· Court later interpreted this as saying that directors, managers, officers, and employees are not liable for economic tort for their principal as long as they were acting in the best interest of their company

[bookmark: _Toc216533271]Misunderstanding of Said – ADGA v Valcom
· [image: A diagram of a contract

AI-generated content may be incorrect.]Here, the facts were not the same; there was no agency here, no employee-employer relationship
· Yes. Cannot rely on Said as that rule is only for agents.  

[bookmark: _Toc216533272]Criminal Liability
· The law does not like extending vicarious liability to crimes; if a Principal directs their Agent to commit a crime, that is direct liability, not various liability 

[bookmark: _Toc216533273]Three Possible Rules
1. Total Vicarious Liability
a. For the conduct of any agent in the scope of their employment
2. No liability
a. Unless a firm is acting in the direct of its board of directors
3. Median rule – Court decided on this one
a. Only liable if the criminal conduct is conducted by the “directing mind, will, centre, brain area, or ego”

[bookmark: _Toc216533274]Canadian Dredge & Dock Co. Ltd. v the Queen
· Facts: Four dredging corporations (Canadian Dredge & Dock Company, Marine Industries Limited, J.P. Porter Company Limited, and Richelieu Dredging Corporation Inc.) were charged with conspiracy to defraud and bid-rigging related to government tenders for dredging operations on the Saint Lawrence River and Great Lakes between 1967-1973; the corporations were convicted at trial and the Court of Appeal affirmed; the corporations appealed on the basis that the managers who engaged in the bid-rigging acted in fraud of the corporations, for their own personal benefit, contrary to corporate instructions not to engage in illegal activities, and outside the scope of their authority.
· Issue: Whether a corporation can be held criminally liable for the acts of a “directing mind” (senior employee with decision-making authority on corporate policy) when that person acted (1) in fraud of the corporation, (2) for their own benefit, or (3) contrary to instructions not to act illegally.
· Ratio: A corporation is criminally liable for the acts and mental state of its “directing mind” under the identification doctrine, but only where three conditions are met: 
· (a) the action was within the field of operation assigned to the directing mind; 
· (b) the action was not totally in fraud of the corporation; and 
· (c) the action was by design or result partly for the benefit of the company. 
· The identification doctrine merges the directing mind with the corporation itself, attributing primary (not vicarious) liability to the corporation. A corporation may have more than one directing mind, particularly where corporate operations are geographically widespread and authority is delegated.

[bookmark: _Toc216533275]Agency: Fiduciary Duties

[bookmark: _Toc216533276]The Duty of Care
· General Rule: An agent owes a duty to exercise reasonable care, competence, and diligence in performing their duties on behalf of the principal.
· Volkers v. Midland Doherty
· P orders to buy 11k shares of stock
· The order did not place order first thing in the morning - he wasn’t sure if it was a prudent purchase 
· Individual investors often do not make prudent choices 
· First thing in the morning was $6 - in 2 hrs, trading in the stocks froze, and when it reopened it was $12 a share; Lost $66k 
· This was a violation of the duty of care: because the stock broker’s job is to carry out the instruction
· R.H. Deacon & Co. v. Varga
· Investor made an investment in very speculative stock and investor made the claim that the broker violated his duty of care 
· Stock broker did not warn him and give him all the facts 
· In both this case and case above, someone asked to invest in a stock that was risky – in Volkers, the stock broker didn’t do it and got sued and won, in Deacon, they did do it and the investor sued and lost = because it’s the stock broker’s job to carry out the client’s order (when the client is competent) 
· If stock brokers are doing their jobs properly, they have no expertise - it’s only just appropriate counsel - probably fairly rare to give their counsel to people who know what they’re doing 
· If we let the lawsuit go through, every time someone trades, a broker will have to go through a long set of disclosures for every stock 
· Doctors are different because they have specific expertise in the treatments 
· Stock broker has good information on the value of the shares (share price) – share price is the best estimate you will get, but the buyer has that information too

[bookmark: _Toc216533277]The Duty of Loyalty
· General Rule: An agent must act with undivided loyalty to the principal and avoid conflicts of interest. The agent cannot profit from the agency relationship except as authorized by the principal.
· Commonly violated when the agent
· Receives a bride, kickback, or tip, by third party for directing work from the principal
· Obtains a secret profit from agency relationship by transacting with the principal
· Uses position to make a personal profit from a third party who has no relationship with the principal

[bookmark: _Toc216533278]Advanced Realty Funding Corp v Bannick
· Finder’s fee case; Agreement contained clause that mortgage broker might be receiving fee from mortgage lender; The farmer then changed his mind about the mortgage, and the broker sued it for its fees 
· Did Advance Realty Funding violate duty of loyalty? Yes 
·  Problem isn’t that ARFC claimed the fee, problem was that it wasn’t properly disclosed and explained to the client – yes, it was in the document, and the client knew the mortgage business well, but it wasn’t enough
· Rule: need to explicitly disclose any kickbacks to principal

[bookmark: _Toc216533279]Reading v Regem
· Facts: Army sergeant wore his uniform to escort smuggling trucks through Cairo; paid £20,000; army confiscated the money; court held the Crown (employer) entitled to the unauthorized gains.
· Rule: If an employee takes advantage of his position and violates his duty of honesty and good faith to make a profit for himself, in the sense that the assets of which he has control, the facilities which he enjoys, or the position which he occupies, are the real cause of his obtaining the money as distinct from merely affording the opportunity for getting it, then he is accountable to his employer.  

[bookmark: _Toc216533280]Investors Syndicate Ltd. v. Versatile Investments Inc. 
· Use of information gained from agency relationship 
· Sold his client list to a competing business – list were developed by him when he worked as an agent of investor syndicate 
· Included a broad non-compete clause 
· Is there a violation here by selling his list to the competition? 
· Courts invalidated non-compete clause 
· Problem: list is developed through agency relationship, so it can’t be sold

[bookmark: _Toc216533281]Soulos v. Korkontzilas (1997 SCC)
· Facts: Real estate agent learned vendor would accept $265,000 for property; instead of telling his client, agent bought it for his wife; property value later decreased; court ordered agent to convey property to client despite no monetary loss.
· Rule: When an agent breaches their duty of loyalty by wrongfully acquiring property or an opportunity that belongs to the principal, a constructive trust may be imposed requiring the agent to transfer the property to the principal, even if the principal suffered no monetary loss and the agent gained no profit.

[bookmark: _Toc216533282]Remedies for Breach of Duty of Loyalty
· Disgorgement of profits - agent must return all profits made from the breach
· Constructive trust - agent may be required to transfer property wrongfully acquired
· Principal entitled to remedies even if principal suffered no actual monetary loss
· Principal entitled to profits even if principal could not have obtained them themselves

[bookmark: _Toc216533283]Sole Proprietorship
[bookmark: _Toc216533284]Registration/Licensing
· If you are doing business under your own name, no registration is necessary
· If you are doing business under a fictitious name, you must register
· Some businesses (ex. Legal services, alcohol, cigars) need permits and/or licenses

[bookmark: _Toc216533285]Why Licensing?
1. Quality Control
2. Limits Competition

[bookmark: _Toc216533286]Contracts
· SPs can contract (under real name and fictitious name if it is registered) with third parties
· SPs cannot contract with their own business because they ARE the business
· Ex. B cannot be a creditor of B’s Axes because B is B’s Axes
· Workers Comp? NO, you are not an employee – must buy insurance through open market

[bookmark: _Toc216533287]Weaknesses of SPs
· Why don’t we see very large sole proprietorships?
1. Limited Lifespan – ends when SP dies
a. The business dies when you die
b. Can't be transferred or sold as easily as a corporation
c. No continuity beyond the owner's lifetime
2. Financing Problems
· Scenario A: Cash Payment
· You pay $500 cash for materials
· Simple, but limits you to what you personally have
· Scenario B: Debt Financing
· You borrow money, promising to repay
· Problem: Unlimited personal liability means if the business fails, you personally owe everything
· Scenario C: Credit Terms
· Supplier extends credit (pay over time)
· Same problem: personal liability for business debts
· The Real Problem – Moral Hazard:
· When you need to borrow money for a risky project, lenders face a dilemma:
· If the project succeeds: Both you and the lender benefit
· If the project fails: You lose everything (unlimited liability), but you might not work as hard because your downside is already maximized
· Information asymmetry: Lenders can't monitor whether you're working hard or slacking off
· This creates a "moral hazard" problem where:
· Lenders are reluctant to lend large amounts to sole proprietorships
· If they do lend, they charge higher interest rates to compensate for risk
· This makes it harder for sole proprietorships to raise capital for growth
· The upshot: Sole proprietorships struggle to finance expansion because lenders can't trust that owner-operators with unlimited personal liability will maintain effort levels when things go badly. This limits how large these businesses can grow.
· Why this matters:
· These limitations explain why most businesses eventually incorporate:
· Limited liability protects personal assets
· Perpetual existence survives beyond the founder
· Better financing options through equity and debt markets
· Separable ownership can be bought/sold
· Sole proprietorships work well for small-scale, low-risk ventures where the owner has sufficient personal capital, but they hit natural growth limits quickly.

[bookmark: _Toc216533288]Partnerships
· What is a partnership?
· Mutual Agency – every partner is an agent of the firm and of other partners for the purpose of the business partnership (OPA s. 6)
· Firm – persons who have entered into a partnership – “firm name” – name under which the business is carried under (OPA s. 5)
· Common law is a source of law for partnerships so long as it does not contradict statute (OPA s. 45)
· Partnership – persons carrying on business in common with a view to profit (OPA s. 2)
· Persons (includes corporations)
· Carrying on a business (includes every trade, occupation, and profession)
· In common
· With a view to profit (no not actually need to make a profit, only must have an intent to; doesn’t include charity)
· Note: No need for a partnership agreement so long as they meet the factors; agreement is helpful, BUT partnership agreement does not automatically equate to a partnership
· Must meet the factors
· Note: No need for intent to be partners, only intent to profit in common

[bookmark: _Toc216533289]Relationships that can be argued as non-partnerships: OPA s. 3(1)
· Joint tenancy
· Tenancy in common
· Joint property
· Common property
· Part owners
· Do not in and of themselves create partnership; this is not “business in common” whether tenants do or do not share profits

[bookmark: _Toc216533290]Sharing of Gross Returns
· Gross returns – revenue derived from a business
· Does not by itself create a partnership (OPA s. 3(2))

[bookmark: _Toc216533291]Sharing of Profits
· Profits – revenue minus costs
· Is proof, in absence of evidence in the contrary, of a partnership

[bookmark: _Toc216533292]Loans OPA s. 3(3)(d)
· The advance of money by way of loan, on contract that:
· The lender is to receive a rate of interest varying with profits
OR
· The lender is to receive a share of the profits
· Does not make the lender a partner
· Note: contract must be (1) in writing and (2) signed by or on behalf of all parties

[bookmark: _Toc216533293]A.E. LePage Ltd. v Kamex Developments
· Facts: 12 co-owners of a building created Kamex Developments to hold the property in trust for the co-owners. 
· “This property was to be held in trust for its owners in proportion to their interests, revenues and profits are to be paid in proportion to their interests.” 
· The owners could sell their interest but there was a right of first refusal. Decisions to be made were based on a majority of their interests. At some point they decided to sell the building in an open listing. Employees of a firm called AE LePage approached one of the owners, March and he executed an exclusive listing agreement on behalf of the owners. LePage argued the one owner was dealing with them as a representative of the owners. The rest of the owners went ahead and sold the building through a different agreement. 
· Assuming a partnership relationship exists, March would be an agent of the partnership. 
· There was no actual authority, but there was apparent authority.
· Blair JA: Look at whether or not they’re carrying out a business, or just trying to regulate their rights and obligations as co-owners of a property. 
· They wanted to keep their income separate for tax-purposes, meaning they did not intend to be partners. 
· Because the law allows co-owners to keep their property separate like this they are allowed to not be partnership.
· “In this case the intention of the parties to maintain their rights as co-owners of the property is clear beyond doubt from the documents. In addition, it should be noted that the appellants wished to identify and keep separate their respective beneficial interests in the property for income tax purposes. Their intention would have been defeated if they were regarded as a partnership and the apartment building had become the property of the partnership.”

[bookmark: _Toc216533294]Volzke Construction Ltd v Westlock Foods Ltd (1986, ACA)
· Facts: Bonel Properties owned the Westlock shopping centre. They wanted to expand it and needed tenants and ended up with David Shefsky, the main shareholder in IGA foods. Shefsky preferred to be an owner rather than a tenant, so he paid $32,000 to Bonel for a 20% interest in the Westlock Shopping Center. Volzke went to Shefsky and wanted the job for the construction job. Volzke made suggestions to save costs, but only Bonel had signing authority. Dave Shefsky died and his wife carried on the business. She was refused signing authority on the cheques but sent prospective tenants to Bonel Properties. Bonel Properties and Westlock Foods started falling out, and Westlock Foods started an action against Bonel Properties.
· Two Suits: 
· (1) Westlock sues Bonel claiming they are partners, court finds a partnership and Westlock wins. 
· (2) Volzke sues Westlock claiming Westlock and Bonel are partners, court finds a partnership and Westlock loses.
· Moir JA:
· They shared profits on an 80-20 basis. Profit sharing is evidence of a partnership.
· “Control has nothing whatever to do with the existence or non-existence of a partnership”
· They spoke of each other as partners.

[bookmark: _Toc216533295]Continental Bank Leasing Corp v Canada (1998, SCC)
· Ratio: Length of a partnership does not matter so long as it meets the requirements 

[bookmark: _Toc216533296]Thorne v New Brunswick
· Facts:
· Thorne was a saw miller and Robichard decided to go into partnership for turning trees into wood 
· Robichard lumbering side, Thorn was going to do the milling 
· Notified worker compensation board – filed estimation of wages, and paid the assessments 
· A month or 2 later, Thorn was injured in the workplace  
· Is Thorne is entitled to workers comp?
· To be eligible for workers compensation, you need to be an employee 
· A partner cannot be an employee because a partner is not distinct from its partnership and you cannot be your own employee 
· Similarly, a partner cannot be a creditor of the partnership

[bookmark: _Toc216533297]Partnership Default Rules (Ontario Partnerships Act)
· Why default? Fills gaps in agreements; impossible to include everything
· No need to an agreement for partnership AND does not require intention
1. Partners are equal (unless they agree otherwise)
· OBCA s. 24.1: Partners share equally in capital, profits, and losses (regardless of contribution)
· OBCA s. 24.5: Every partner may participate in management
· OBCA s. 24.9: Every partner has right to inspect and copy partnership books
2. Unanimous Consent Required For:
· OBCA s. 24.7: Adding new partners
· OBCA s. 24.8: Changing the nature of the partnership business
· OBCA s. 25: Expelling a partner (unless partnership agreement provides otherwise)
3. Majority Vote Sufficient For:
· OBCA s. 24.8: Deciding ordinary matters connected with the partnership business
· National Biscuit v. Stroud: One partner ordered bread from supplier; other partner told supplier not to deliver; court held partnership liable because ordinary business decisions can be made by majority (and partnership had previously dealt with supplier). For 2-person partnerships, “majority” must be unanimous. 
4. Dissolution/Exit:
· OBCA s. 26(1): If no fixed term, any partner may dissolve the partnership at any time by giving notice
· OBCA s. 33(1): Partnership automatically dissolves upon death or insolvency of a partner (unless agreement provides otherwise)
· If there are 2 partners and 1 dies, the business can continue as a SP
· Gets complicated with heirs
· Upon a death, by default, things need to be renegotiated to set up a “new partnership”; business continues but partnership ends by default – unless stated otherwise in agreement
· Also applies to insolvency (bankruptcy)
· Partnership interest is an asset
· Destroys partnership + destroys business
· This is done so creditor cannot reach partnership assets
· What usually happens is a payout – pay insolvent partner out of partnership – re-negotiate another partnership
5. Variation:
· OBCA s. 20: Default rules can be varied by consent of all partners (express or implied from conduct)

[bookmark: _Toc216533298]Partnership Duties
· Duty of Disclosure:
· OBCA s. 28: Partners must render true accounts and full information of all things affecting the partnership
· Duty of Loyalty - No Secret Profits:
· OBCA s. 29: Partner must account to the firm for any benefit derived without consent from:
· Any transaction concerning the partnership
· Use of partnership property, name, or business connection
· Duty of Loyalty - No Competition:
· OBCA s. 30: Partner cannot carry on competing business without consent; must account for and pay over all profits to the firm
· Fiduciary Obligations:
· Meinhard v. Salmon: Joint venture partners leased property; when lease nearing expiration, landlord offered one partner (Salmon) opportunity to lease entire building; Salmon took opportunity without telling Meinhard; court held Salmon breached fiduciary duty and must share opportunity

[bookmark: _Toc216533299]Assignment of Partnership Interest
· Personal Nature of Partnership:
· OBCA s. 31(1): Assignment of a partner's share does NOT give assignee:
· Right to interfere in management
· Right to require accounts
· Right to inspect books
· Assignee only entitled to receive share of profits the assigning partner would have received
· Partnership is personal to the partners – you cannot transfer management rights

[bookmark: _Toc216533300]Key Takeaways
1. Default = Equality: Equal sharing, equal management, unless agreed otherwise
2. Unanimous consent needed for: New partners, expulsion, changing business nature
3. Majority controls: Ordinary business decisions
4. High fiduciary duties: Full disclosure, no secret profits, no competition
5. Easily dissolved: Any partner can exit (if no fixed term); death/insolvency triggers automatic dissolution
6. Cannot transfer control: Assignment only gives right to profits, not management

[bookmark: _Toc216533301]Example Case 
· Example Problem (Employee Hiring): If Bob hires employee after Alice says no –depends on whether hiring is “ordinary matter” (majority vote sufficient) or “change in nature of business” (unanimous consent required). If ordinary matter, Bob can bind partnership; Alice liable for half the cost but Bob may have breached duty by acting contrary to Alice's wishes.

[bookmark: _Toc216533302]Relationship of Partners to Third Parties

[bookmark: _Toc216533303]When is the Partnership Liable? (OBCA s. 6)
· Wrongful Acts (s. 11)
· Partnership liable for wrongful acts/omissions by partner acting in ordinary course of business or with authority
· Firm liable to same extent as the partner who committed the act
· Misapplication of Funds (s. 12)
· Partnership liable when:
· Partner acting within apparent authority receives and misapplies third party money/property
· Firm receives third party money/property in course of business and partner(s) misapply it while in firm custody
· Joint Liability for Debts (s. 10(1))
· All partners jointly liable for firm debts/obligations incurred while they're partners
· After death, partner's estate severally liable (subject to prior payment of separate debts)

[bookmark: _Toc216533304]Partner Rights and Obligations
· Profit/Loss Sharing (s. 24.1)
· Partners entitled to share equally in capital and profits
· Must contribute equally to losses
· Indemnification (s. 24(2))
· Firm must indemnify partners for payments/liabilities incurred in:
· Ordinary and proper conduct of business
· Anything necessarily done to preserve business/property

[bookmark: _Toc216533305]Timing of Liability
· New Partners (s. 18(1))
· New partner NOT liable for anything done before becoming partner
· Retiring Partners (s. 18(2))
· Retiring partner remains liable for debts/obligations incurred before retirement
· Death/Insolvency/Retirement (s. 36(3))
· Estate not liable for debts contracted after:
· Death
· Insolvency
· Retirement (if person dealing with firm didn't know they were a partner)

[bookmark: _Toc216533306]Notice Requirements
· Apparent Authority (s. 36(1))
· Third parties can treat apparent members of old firm as still being members until they have notice of change
· Public Notice (s. 36(2))
· Advertisement in Ontario Gazette = notice for persons who had no prior dealings with firm

[bookmark: _Toc216533307]Holding Out/Apparent Partnership
· Liability by Representation (s. 15(1))
· Person who represents themselves (or knowingly allows representation) as partner is liable as partner – third- party rule (from perspective of third party)
· Applies to anyone who gave credit based on that representation
· Doesn't matter if apparent partner made/communicated representation themselves
· Death Exception (s. 15(2))
· Continued use of deceased partner's name doesn't automatically make estate liable for post-death debts

[bookmark: _Toc216533308]Limited Partnerships
[bookmark: _Toc216533309]Format and Structure
· Basic Requirements (s. 2)
· Can carry on any business a general partnership can
· Must have at least ONE general partner AND at least ONE limited partner
· Formation Process (s. 3(1))
· Limited partnership formed when declaration filed with Registrar
· No Separate Legal Personality
· Limited partnerships don't have separate legal existence from partners

[bookmark: _Toc216533310]Limited Partner Liability
· Default Limited Liability (s. 9)
· Limited partner NOT liable for partnership obligations
· Exception: liable up to value of their contribution (money/property contributed or agreed to contribute)
· Control Test (s. 13)
· Limited partner liable as general partner if they take part in control of business
· Exception to limited liability protection
· Permitted Activities (s. 12(2)(a))
· Limited partners CAN examine state/progress of business and advise on management without losing limited liability

[bookmark: _Toc216533311]Rights of Limited Partners
· Information Rights
· Can examine business state/progress
· Can advise on management
· Assignment of Interest (s. 18(3))
· Assignee (not substituted as limited partner) has NO right to:
· Inspect partnership books
· Receive information about partnership matters
· Get account of partnership affairs
· Only entitled to profits/income/return of contribution assignor would get
· Becoming Substituted Limited Partner (s. 18(4))
· Requires written consent of all partners except assignor, OR
· Partnership agreement authorizes assignor to substitute
· Return of Contribution (s. 15(1))
· Limited partner can demand return of contribution when:
· Partnership dissolves
· Time specified in agreement occurs
· After 6 months’ notice if no time specified in agreement
· All partners consent

[bookmark: _Toc216533312]Dissolution
· General Partner Events (s. 21)
· General partner's retirement, death, incapacity, or dissolution dissolves limited partnership (unless stated otherwise)
· Unless business continued by remaining general partners pursuant to:
· Right in partnership agreement, AND
· Consent of all remaining partners
· Limited Partner's Right to Dissolve (s. 15(4))
· Can seek dissolution when:
· Entitled to return of contribution but it's not returned on demand, OR
· Other partnership liabilities unpaid/insufficient assets AND limited partner would otherwise be entitled to return of contribution
· Filing Requirements (s. 23)
· Declaration of dissolution must be filed when:
· Limited partnership dissolved, OR
· All limited partners cease to be limited partners

[bookmark: _Toc216533313]Haughton Graphic Ltd v Zivot
· Structure 
· Printcast Limited Partnership
· General Partner: Lifestyle Inc.
· Limited Partners: Gary Zivot, Herbert Marshall
· Zivot and Marshall were directors/officers/shareholders of Lifestyle Inc.
· Facts:
· Zivot called himself "President of Printcast"
· Marshall called himself "Vice President of Printcast"
· Hired Haughton Graphic Ltd. to print a magazine
· Nash (president of Haughton) met Zivot, who introduced Marshall as VP in charge of administration
· Nash knew:
· Printcast was a limited partnership
· Printcast had capital of $2-3 million
· Nash did NOT know:
· Who the general partners were
· That Zivot and Marshall were limited partners
· Key Actions:
· Zivot said he was "responsible as head of Printcast"
· Marshall made managerial decisions and signed cheques on behalf of Printcast
· Haughton Graphics extended credit to Printcast (allowing them to pay bills later)
· Issue: Did Zivot and Marshall as limited partners take control of the partnership?
· Court's Decision: YES - this is control → they lose special status as limited partners
· Why It Matters:
· Haughton Graphics didn't know they were limited partners
· Haughton was extending credit based on belief the firm had more assets/creditworthy partners
· Firms more likely to extend credit if they believe there are partners with unlimited liability
· Two Conflicting Lines of Authority:
· Texas Approach: If you have actual control, you're no longer a limited partner
· Reliance by third party is NOT necessary
· Washington Approach: Even if you take on control, what matters is whether you represented yourself as a limited partner
· Reliance by third party IS necessary
· Ontario Court's Choice:
· Followed Texas approach (no reliance requirement)
· Reasoning: Nothing about reliance in the Ontario statute
· Texas statute didn't mention reliance either
· All statutes said more or less the same thing

[bookmark: _Toc216533314]Nordile Holdings Ltd. v. Breckinridge
· Structure
· Arman Rental Properties LP
· General Partner: Arbutus Inc.
· Limited Partners: John Breckenridge, Hubert Rebiffe
· Breckenridge and Rebiffe were directors/officers/shareholders of Arbutus Inc.
· Facts:
· Nordile sold land to Arman Rental Properties
· Nordile gave Arman a mortgage on the property with very high interest rate
· Arman couldn't pay
· Nordile got judgment against Arman and Arbutus for $389,000 + costs
· Arbutus (general partner with unlimited liability) couldn't pay
· Nordile tried collecting from the limited partners (Breckenridge and Rebiffe)
· Issue: What level of control did Breckenridge and Rebiffe have over Arman?
· Defense:
· Breckenridge and Rebiffe claimed they participated in management of Arman solely as officers and directors of the general partner (Arbutus) NOT as limited partners directly 
· Ratio: Acting solely in one capacity necessarily negates acting in any other capacity. Exclusion clauses in the contract can preserve LP status even if taking part in management as long as they aren’t acting in their capacity as an LP.

[bookmark: _Toc216533315]Tax Planning with Limited Partnerships
· Problem: Double Taxation
· Scenario: Alice and Bob, equal partners
· Option 1: General Partnership
· $200,000 profits
· Each reports $100,000 income
· Each pays $40,000 tax (40% rate)
· Each keeps $60,000
· Option 2: Corporation
· $200,000 profits
· Corporate tax: $50,000 (25% rate)
· Remaining: $150,000
· Each gets $75,000, pays $30,000 tax (40%)
· Each keeps $45,000 (worse due to double taxation)
· Solution: Limited Partnership Structure
· Option 3: LP with 20% General Partner
· 40% Alice (limited partner)
· 40% Bob (limited partner)
· 20% A+B Inc. (general partner, owned 50/50 by Alice & Bob)
· Income Distribution:
· General partner gets $40,000, pays $10,000 corporate tax (25%), keeps $30,000
· Alice and Bob each get $80,000 directly + $15,000 from corporate dividend = $95,000
· Each pays $38,000 tax (40%)
· Each keeps $57,000 
· Option 4: LP with 10% General Partner
· Each keeps $58,500 (best option)

[bookmark: _Toc216533316]Limited Liability Partnerships
[bookmark: _Toc216533317]Notes
· Only for lawyers and accountants
· Way for professionals to avoid liability when their partners do things – vicarious liability is limited
· Cannot be formed by accident OPA s. 44.3(3)
· Qualified profession
· Must contain words “LLP”
· Must register the business

[bookmark: _Toc216533318]Liability Proection OPA s. 10(2)
· Partners in LLP NOT liable for:
· Debts/liabilities/obligations arising from negligent/wrongful acts of other partners or employees
· Other debts/obligations of partnership

[bookmark: _Toc216533319]Exceptions – Still Liable for (OPA s. 10(3))
· Partner remains liable for:
· Own negligent/wrongful acts
· Acts of persons under direct supervision
· Acts of others not under direct supervision IF:
· Act was criminal or fraudulent, OR
· Partner knew or should have known and didn't take reasonable prevention actions

[bookmark: _Toc216533320]Naming Requirements
· Firm name must contain as last words/letters:
· "limited liability partnership" or
· "société à responsabilité limitée" or
· "LLP", "L.L.P.", or "s.r.l."

[bookmark: _Toc216533321]The Corporate Form and Liability
[bookmark: _Toc216533322]Lee v. Lee's Air Farming Ltd.
· Lee was the governing director for life of Lee’s Air Farming Ltd and effectively controlled the company (he owned all but one share).
· He was also the chief pilot employed by the corporation.
· Lee died in a plane crash while performing his piloting duties.
· His widow applied for compensation under the Workers’ Compensation Act.
· Key Issue:
· Can Lee be considered an employee of the corporation he controlled, allowing his widow to collect workers’ compensation? How is this different from Thorn (the partnership case where partners cannot be employees of the partnership)?
· Distinguishing from Thorn
· In Thorn, the business was a partnership, not a corporation.
· A partnership is not a separate legal entity, so a partner cannot be both employer and employee.
· In contrast, Lee’s Air Farming Ltd is a corporation, which is a distinct legal person.
· Applying Corporate Personality
· The central question: Is Lee (the individual) legally separate from Lee’s Air Farming Ltd (the corporation)?
· Yes. A corporation and its controlling shareholder/director are distinct legal entities.
· As a result, Lee the person can enter into a contractual employment relationship with the corporation, even though he also directs and controls it. 
· This is because he can act as an agent of the corporation (the separate principal).
· Although you cannot contract with yourself, you can contract with a separate legal person, even if you effectively control that person (i.e., the corporation).
· Held:
· Lee was an employee of Lee’s Air Farming Ltd. → His widow could collect workers’ compensation.

[bookmark: _Toc216533323]Salomon v. A. Salomon & Co.
· Facts
· Aaron Salomon was a leather merchant and wholesale boot manufacturer.
· He incorporated A. Salomon & Co. with six family members (each took one share), satisfying the legal requirement of 7 shareholders.
· Salomon sold his existing boot business to the corporation for £38,800, even though it was realistically worth around £10,000.
· He was paid through:
· £2,000 cash,
· £6,000 in shares, and
· a £10,000 debenture, making him a secured creditor.
· An economic downturn and a monopsony market (the government as the sole buyer) caused the corporation to collapse.
· The company owed £17,000–£18,000 in debt.
· Salomon held the secured £10,000 debenture; the remaining creditors were unsecured.
· Since the company lacked £10,000, the unsecured creditors would receive nothing.
· Unsecured creditors argued the incorporation was a sham and that Salomon’s debenture should not have priority.
· Issue: Was A. Salomon & Co. a separate legal entity such that Salomon, its principal shareholder and debenture-holder, could claim priority over unsecured creditors despite effectively controlling the company and selling his business to it at an inflated value?
· Held: Yes. A. Salomon & Co. was a validly incorporated separate legal person, and Salomon’s secured debenture was enforceable.
· Unsecured creditors were not entitled to priority over Salomon.
· Ratio: Once a corporation is properly incorporated in compliance with statutory formalities, it becomes a separate legal entity. Courts will not look behind the corporate structure to examine motives, fairness, or the substance of internal arrangements.
Form is substance.
· Equitable Limit/Exception: Piercing the Corporate Veil
· Although Salomon establishes strong separate legal personality, courts recognize that in exceptional cases they may disregard the corporate form.
· Under the equitable doctrine of lifting/piercing the corporate veil, courts may hold shareholders personally liable where adherence to separate personality would yield injustice, such as cases involving fraud, sham companies, or abuse of corporate form.
· These cases are rare and do not undermine the general principle from Salomon.

[bookmark: _Toc216533324]Asset Partitioning and Piercing the Corporate Veil
· Asset partitioning means separating business assets from personal assets, so each pool is responsible only for its own debts.
[bookmark: _Toc216533325]Walkovsky v. Carlton
· Facts:
· Carlton operated a fleet of taxicabs in New York City.
· Instead of putting all cabs into one corporation, he created multiple small corporations—each corporation owned only one or two cabs.
· Each corporation carried only the minimum required liability insurance per cab.
· If a cab caused an accident, only the tiny corporation that owned that specific cab would be liable, meaning victims could collect very little.
· Walkovsky was a pedestrian injured by one of Carlton’s cabs and sued Carlton personally.
· Plaintiff argued the corporate structure was deliberately fragmented to evade tort liability.
· Issue: Can a court pierce the corporate veil and hold Carlton personally liable because he divided his taxi fleet into multiple minimally capitalized corporations to avoid large tort claims?
· Held: No. The court refused to pierce the corporate veil.
· Carlton was not personally liable based solely on the multiple-corporation structure and minimal insurance.
· Ratio: Under-capitalization and the use of multiple corporations, without more (e.g., fraud or misuse of corporate form), are not sufficient to pierce the corporate veil.
A court will pierce only where the corporation is a "dummy," “alter ego,” or is used to commit fraud or injustice.

[bookmark: _Toc216533326]Sole Proprietorship (No Asset Partitioning)
· Business assets and personal assets are one combined pool.
· Business creditors can seize personal assets.
· Personal creditors can seize business assets.
· Problems:
· Personal creditors must monitor the risky business side (they are not experts).
· Entrepreneurs face unlimited liability, discouraging risk-taking.
· Business creditors must monitor personal spending and debts.

[bookmark: _Toc216533327]Corporate (Asset Partitioning)
· Corporate assets belong to the corporation; shareholder assets are separate.
· Business creditors only access corporate assets.
· Personal creditors only access personal assets (unless they seize shares).
· Benefits:
· More lending, easier investment.
· Lower monitoring costs.
· Facilitates entrepreneurship and scaling.

[bookmark: _Toc216533328]Limited Liability
· Shareholders are only liable up to the amount they invested.
· Strongest justification is in contract (parties can bargain).
· Weakest justification in tort (victims cannot choose their counterparty).
· Nonetheless, courts rarely pierce the veil even in tort.

[bookmark: _Toc216533329]Piercing the Corporate Veil – Equitable Doctrine
· Courts may disregard the corporate form and hold shareholders personally liable only in exceptional cases (fraud, sham corporation, abuse of form).
· This is an equitable remedy — courts apply it to prevent injustice.
· General principle:
· Veil piercing is rare. Courts must “want to” pierce the veil—usually when the shareholders behave egregiously (“necessary but not sufficient: being a scumbag”).

[bookmark: _Toc216533330]Key Cases After Walkovsky
· Adams v. Cape Industries
· Employees of a subsidiary sued for asbestos-related injuries.
· Court refused to pierce the veil or assert jurisdiction.
· Demonstrates how corporate group structuring can lawfully avoid liability.
· Very difficult to pierce the veil even in tort.
· Rockwell Developments Ltd. v. Newtonbrook Plaza Ltd.
· Rockwell lost litigation and owed costs.
· Corporation had no assets and failed to follow corporate formalities (no proper books).
· Even then, veil piercing was still a high bar.
· Importance of maintaining corporate records and separateness.
· 642997 Ontario Ltd. v. Fleischer
· “Sweet Dreams” litigation.
· Shareholders promised the corporation would pay litigation costs despite knowing it had no assets.
· Court was clearly angry with the shareholders and was willing to pierce the veil.
· Example of veil piercing based on misrepresentation and inequitable conduct.
· Segal v. Lynch
· Defendant had over $100M but hid assets.
· Illustrates the reverse veil piercing scenario:
· The firm wants to pierce the veil to reach shareholder assets to satisfy claims.
· A separate paradigm: veil piercing can be invoked for the corporation’s own benefit.
· Dole Foods Co. v. Patrickson
· Corporate chain involving State of Israel and several subsidiaries.
· Issue was whether subsidiaries counted as “foreign state-owned entities” for U.S. jurisdiction rules.
· Holding:
· A subsidiary of a subsidiary is not a subsidiary of the sovereign.
· U.S. corporate law, not foreign law, determines the relationship.
· Principle:
· Courts cannot disregard the corporate form merely because one party wants to treat affiliates as subsidiaries.
[bookmark: _Toc216533331]Veil Piercing and Involuntary Creditors
· Tort victims are involuntary creditors.
· Courts acknowledge this, but still seldom pierce the veil.
· Legislatures (not courts) are better suited to change insurance minimums or liability rules.

[bookmark: _Toc216533332]Director and Officer Liability (Statutory Liability)
Even if veil piercing fails, statutes can create personal liability for directors.
· CBCA s. 119 — Liability for Unpaid Wages
· Directors are personally liable for up to 6 months of unpaid wages if:
· The corporation is sued within 6 months and execution is unsatisfied, or
· The corporation is liquidated/dissolved, or
· A bankruptcy order is made, and a claim is proved within 6 months.
· Policy reasons:
· Employees are vulnerable, unsophisticated, and low-priority creditors.
· Prevents directors from using the corporation to avoid paying workers.
· Mesheau v. Campbell
· Wrongful dismissal damages ≠ wages for services rendered.
· Directors were not liable.
· Rule: s. 119 applies only to past services performed, not damages for termination.
· Other statutory director liability:
· Unpaid taxes (failure to remit payroll deductions).
· Occupational health & safety.
· Environmental or regulatory offences depending on legislation.

[bookmark: _Toc216533333]Summary: Why Asset Partitioning Matters
· Lowers monitoring costs for creditors.
· Encourages investment and risk-taking.
· Provides a clear structure for insolvency (bankruptcy priority rules).
· Creates predictable outcomes for voluntary creditors and lenders.
· Tort victims remain the hardest problem → courts rarely pierce → legislation needed.

[bookmark: _Toc216533334]Management of the Corporation
[bookmark: _Toc216533335]Shareholder Powers
· General Principles
· Directors manage and supervise the business of the corporation.
· Managers/officers derive their authority from the board.
· Shareholders:
· Elect directors.
· Vote on certain proposals (but decisions are non-binding unless statute or articles say otherwise).
· The board owes fiduciary duties to the corporation, not directly to shareholders (even though shareholder interests are central).
· Shareholders are not agents of each other.
· Voting
· Shareholders typically have 1 vote per share.
· Proposals from shareholders are rarely binding on directors.

[bookmark: _Toc216533336]Bylaws and Shareholder Proposals
· Bylaws – s.103(1) CBCA
· Directors may make, amend, or repeal bylaws by resolution.
· Bylaws take effect immediately but must be confirmed by shareholders; otherwise they cease to be effective.
· Shareholder Proposals – s.103(5) CBCA
· Shareholders entitled to vote at an AGM may propose making, amending, or repealing bylaws.

[bookmark: _Toc216533337]Kelly v Electrical Construction Co
· Bylaw required proxies to be deposited 1 day before meeting.
· Issue: Was the bylaw valid?
· No. It was not properly adopted.
· At the time, shareholders did not have power to adopt bylaws, except in limited circumstances.
· Result: Proxies were invalid; radically affected voting.
· Modern rule: Shareholders now have limited ability to adopt bylaws, but directors still control management.

[bookmark: _Toc216533338]Allocation of Power Between Shareholders and Directors
· Automatic Self-Cleansing Filter Syndicate v. Cuninghame
· Articles required a 75% extraordinary resolution to direct the board.
· Simple majority attempted to force a sale of assets.
· Directors refused.
· Court held: Directors control management; shareholders can overrule only in ways specified by articles.
· Scott v. Scott
· Shareholders attempted to declare an interim dividend via resolution.
· Articles gave directors exclusive power over interim dividends.
· Court: Shareholders cannot interfere with directors’ management decisions.

[bookmark: _Toc216533339]Unanimous Shareholder Agreements (USAs)
· CBCA s.146(1) 
· A valid written agreement among all shareholders may restrict or transfer any or all powers of the directors.
· Allows shareholders to directly manage the corporation.
· Primarily used for private or closely held corporations.

[bookmark: _Toc216533340]Directors
· Qualifications (CBCA s. 105(1))
· Natural Person
· 18+
· Competent
· Not Bankrupt
· Share Ownership (CBCA s.105(2))
· Directors do not need to hold shares unless articles require it.
· Residency Requirements (CBCA s.105(3))
· At least 25% of directors must be resident Canadians.
· For certain sectors (e.g., uranium, book publishing, film distribution), 50% must be Canadian.
· Rationale: Historically tied to national control and public policy considerations.

[bookmark: _Toc216533341]Delegation of Board Powers
· Delegation – CBCA s.115(1) 
· Board may delegate powers to:
· Managing director
· Committee of directors
· But cannot delegate (CBCA s.115(3)):
· Matters requiring shareholder approval
· Filling board vacancies
· Issuing securities unless authorized
· Declaring dividends
· Buying back shares
· Approving financial statements
· Adopting/amending/repealing bylaws
· Principle:
· Delegation increases efficiency, but core governance functions must stay with the board.

[bookmark: _Toc216533342]Cases on Delegation 
· Hayes v. Canada-Atlantic & Plant S.S. Co.
· Executive committee tried to:
· Replace officers
· Raise salaries
· Amend bylaws to entrench themselves
· Court: Committee only had interim powers, not full board powers.
· Directors cannot delegate authority beyond what bylaws allow.
· Sherman & Ellis v. Indiana Mutual Casualty
· Corporation outsourced management to another corporation for 20 years.
· Court: Invalid — too long, effectively displaced the board.
· Kennerson v. Burbank Amusement Co.
· Board delegated entire management of a theatre to one individual.
· Court: Impermissible delegation; board cannot abdicate essential control.
· BUT: If structured as a lease, it would have been acceptable.

[bookmark: _Toc216533343]Conflicts Between Articles and Contracts
· Realty Acceptance Corp. v. Montgomery
· Bylaws required annual election of president.
· Board signed an employment contract for 5 years.
· Court: Contract valid since board had power to amend bylaws; contract superseded conflicting bylaw.
· Southern Foundries v. Shirlaw
· Articles changed to remove managing director.
· Court:
· Corporation can amend articles.
· But doing so breaches employment contract, giving damages.
· Remedy is damages, not reinstatement.

[bookmark: _Toc216533344]Ultra Vires and Indoor Management Rule
· Old Doctrine: Ultra Vires
· Corporation could act only within powers in its charter.
· Outsiders were deemed to have constructive notice of limitations.
· Modern Law
· CBCA s.15: Corporation has the capacity of a natural person.
· CBCA s.16: Acts are not invalid merely because they exceed corporate powers.
· Purpose restrictions only matter internally, not against outsiders.
· Constructive Notice Rule Abolished – CBCA s.17 
· Outsiders are not deemed to know the contents of corporate documents.
· Indoor Management Rule – CBCA s.18 
· Corporation cannot argue against outsiders that:
· Internal rules were not followed
· Directors listed weren’t actual directors
· Officers lacked authority
· Exception (s.18(2)):
· If the outsider knew or ought to have known about the irregularity.

[bookmark: _Toc216533345]Corporate Social Responsibility
· Stakeholders:
· Employees, suppliers, customers, communities, environment, lenders, shareholders.
· Real-world behavior:
· Firms engage in socially responsible actions when aligned with long-term profitability (brand value, workforce stability, etc.).
· Conflict situations between stakeholder groups are managed through:
· Legislation (employment law)
· Contracts (employee protections)
· Market discipline (reputation)
· Shareholder voting

[bookmark: _Toc216533346]Cases on Corporate Purpose
· Dodge v. Ford Motor Co.
· Ford wanted to reduce price of cars and reinvest rather than pay special dividends.
· Court:
· Directors must manage primarily for shareholder profit.
· Ordered Ford to issue dividend.
· Extreme case; rarely followed today.
· Miles v. Sydney Meat-Preserving Co.
· Company run to benefit grazers, not shareholders.
· Court: Must distinguish between for-profit corporations vs. cooperatives.
· Parke v. Daily News Ltd.
· Company sold assets and wanted to give proceeds to employees (pensions, compensation).
· No ongoing business → cannot justify as benefiting the corporation.
· Rule: Expenditures must be reasonably incidental to carrying on the business.

[bookmark: _Toc216533347]Corporate Finance
[bookmark: _Toc216533348]How a Corporation Gets Assets
· A new corporation begins as a shell — it owns no assets at incorporation.
· Unlike a sole proprietorship (which automatically has the proprietor’s assets), a corporation must acquire assets.
· How?
· Equity investment – shareholders subscribe for shares and pay cash/property/effort.
· Debt financing – corporation borrows money and issues a promise to repay (bond, loan, debenture).

[bookmark: _Toc216533349]Debt Financing (Loans, Bonds)
· Key idea:
· A lender gives the corporation money; the corporation promises to pay interest + principal.
· Example 1:
· Alice gives BD Corp $1M → BD promises $100k every year forever = 10% return.
· Example 2:
· Alice gives $1M → BD promises $100k annually for 4 years + $1.1M in year 5.
· This structure = debt + bond.

[bookmark: _Toc216533350]Directors’ Power to Borrow – CBCA s. 189(1)
· Directors may, without shareholder approval:
· Borrow money
· Issue debt obligations
· Guarantee debts
· Mortgage or pledge corporate property
· Very broad authority to finance the corporation.

[bookmark: _Toc216533351]Equity: Shares and Shareholder Rights
· Shares combine:
· Control rights (voting)
· Cash-flow rights (dividends)
· Dissolution rights (what’s left on wind-up)
· If only one class of shares, holders have equal rights (CBCA s.24(3)).
· Example:
· 5 people invest $200k each → each gets:
· 1 vote
· Equal dividends
· Equal dissolution share
= This is equity.

[bookmark: _Toc216533352]Classes of Shares
· Corporations may create different classes:
· Examples 1:
· Class A: 10 votes, normal dividend
· Class B: 1 vote, normal dividend
→ Voting premium exists, but usually small.
· Example 2:
· Class A: 1 vote
· Class B: 0 votes
→ Non-voting shares (common in private firms).
· Example 3:
· Class A elects 4 directors; Class B elects 2 directors.
→ Voting rights tied to board seats.

[bookmark: _Toc216533353]What Should the Firm Do With Excess Cash?
· Suppose:
· BD Corp has $10M extra; share price = $50; 1M shares outstanding.
· Options:
· (1) Invest It
· Only if the project is good enough that it would be worthwhile even if the firm had to borrow.
· (2) Sit on the Cash
· Usually bad, unless markets are unstable.
· (3) Return Cash to Shareholders
· Two main methods:
· Dividends
· Share buybacks
· Shareholders can invest cash themselves; corporation has no special advantage holding idle cash.
[bookmark: _Toc216533354]Dividends
· Dividend Restrictions – CBCA s.42
· A corporation cannot pay a dividend if:
· It would become unable to pay its liabilities, or
· Total Assets are less than (liabilities + stated capital).
· Paying Dividends (s.43)
· Can be in cash, property, or shares.
· Share dividends never cause insolvency.
· Effect of Dividends on Share Price
· If BD Corp pays a $10/share dividend:
· Share price drops from $50 → ~$40
· Shareholder now has: $40 share + $10 cash = $50
→ Dividends do not create value.
[bookmark: _Toc216533355]Share Buybacks
· Buybacks – CBCA s.34
· Similar insolvency restrictions as dividends.
· Why use buybacks instead of dividends?
· Only shareholders who want cash sell.
· Avoids forcing tax consequences on all shareholders.
· Economically equivalent to dividends if priced at market value.
· Example: Buyback at $50
· If shareholders sell 100k shares:
· Corporation pays $5M
· Remaining firm value = $45M
· Shares outstanding = 900k
· Price = $45M ÷ 900k = $50/share
→ No dilution. No value lost.
· If more shares are tendered than the limit
· Each shareholder sells a proportional amount (e.g., 20%).

[bookmark: _Toc216533356]Issuing New Shares
· Reverse of buyback:
· Corporation sells new shares to raise cash.
· This dilutes control, even if cash-flow rights remain proportionally fair.
· Control dilution is the main concern.

[bookmark: _Toc216533357]Corporate Voting
[bookmark: _Toc216533358]Voting Rights
· If only one class of shares:
· Equal rights, including one vote per share.

[bookmark: _Toc216533359]What Shareholders Vote On
· Electing directors
· Fundamental changes:
· Amalgamation – CBCA s.183
· Sale of all/substantially all assets – CBCA s.189
· Continuance (jurisdiction move) – CBCA s.188
· Amendments to articles – s.173
· Executive compensation (“say on pay”)
· Other resolutions depending on statute/articles.

[bookmark: _Toc216533360]One Share-One Vote System
· Pros:
· Control proportional to investment.
· Protects large shareholders who invest heavily.
· Cons:
· A shareholder with >50% controls everything.
· Minority shareholders may have little influence.
· Alternative: One person–one vote
· Empowers small shareholders, but is unattractive to large investors.

[bookmark: _Toc216533361]Jacobsen v. United Canso Oil & Gas Ltd.
· Facts:
· Company enacted a bylaw: no one may vote more than 1,000 shares, even if they own more.
· Only one class of shares existed.
· Issue: Is a voting ceiling valid under CBCA s.24(3)?
· Court:
· CBCA s.24(3) implies equal rights, normally meaning 1 share = 1 vote.
· Voting ceiling violates equal rights.
· Context:
· Firm used this rule as an anti-takeover measure (management protecting itself).
· Company avoided court decision by continuing in Nova Scotia, whose law permitted such structures at the time.

[bookmark: _Toc216533362]Incorporation
3 Methods of Incorporation

[bookmark: _Toc216533363](1) Letters Patent System
· How it works:
· You apply to the government for a corporate charter.
· Government may approve or deny the application.
· Government may attach special conditions to your charter.
· Jurisdictions:
· Historically used in PEI.
· Key features:
· Highly discretionary.
· Incorporation is a privilege, not a right.

[bookmark: _Toc216533364](2) Memorandum and Articles of Association
· How it works:
· You file documents, and the corporation is formed as of right (automatic).
· Corporate structure is based on a contractual framework among the founders.
· Jurisdictions:
· British Columbia
· Nova Scotia
· Key features:
· Greater flexibility — founders design the “constitution” of the corporation.
· Importance of founding documents (memorandum + articles).
· Example:
· In Jacobsen, the corporation wanted a voting ceiling; when not allowed under one statute, they continued under Nova Scotia law where they could adopt it.

[bookmark: _Toc216533365](3) Articles of Incorporation (Statutory Model)
· How it works:
· You file articles of incorporation.
· Corporation is formed as of right.
· Corporate structure is mostly determined by statute, not contract.
· Jurisdictions using CBCA-style approach:
· Canada Business Corporations Act (CBCA)
· Ontario, Alberta, Saskatchewan, Manitoba
· New Brunswick, Newfoundland/Labrador
· Key features:
· Standardized, predictable rules.
· Articles can be modified within statutory limits.
· USAs (Unanimous Shareholder Agreements) allow additional customization.

[bookmark: _Toc216533366]Do These Approaches Still Matter?
· Historically, significant differences.
· Today: most differences have narrowed or disappeared.
· The biggest distinction that remains:
· Memorandum/Articles jurisdictions rely more on contractual governance.
· Statutory jurisdictions rely on statutory governance (default rules).
· USAs can override many statutory rules, reducing differences.

[bookmark: _Toc216533367]Where Should You Incorporate?
· Canada
· No real “race” among provinces.
· Most corporations choose:
· CBCA, or
· their home province.
· United States
· Most businesses choose:
· Their local state, OR
· Delaware (now increasingly Texas or Nevada).

[bookmark: _Toc216533368]Race to the Bottom (U.S. Corporate Law Theory)
· Idea:
· Managers choose the jurisdiction of incorporation → managers’ interests often diverge from shareholders’ interests.
· Why?
· Shareholders want higher share price.
· Managers want:
· Salary
· Perks
· Quiet life
· Job security
· Managers prefer laws that protect them from shareholder discipline.
· Shareholders’ problem:
· Very hard to remove a bad board.
· Coordination costs are massive.
· Easier to simply sell shares than to fight management.
· Implication:
· Statutes that protect managers (anti-takeover laws, weak fiduciary standards) are bad for shareholders.
· If Delaware favours managers, share prices will be slightly lower, and firms will need to compensate investors accordingly.

[bookmark: _Toc216533369]Race to the Top
· Opposing theory:
· Jurisdictions compete to create better corporate law because:
· Delaware profits from incorporation fees → incentive to improve law.
· Legislature responds quickly to business concerns.
· Delaware has extremely specialized courts (Court of Chancery).
· Judges are experts in corporate governance and fiduciary duties.
· Bottom line:
· Delaware law is influential globally, including in Canada, especially on fiduciary duties.

[bookmark: _Toc216533370]Practical Incorporation Under the CBCA
· When incorporating, articles must include:
· (a) Corporate Name
· Must include a legal element (Ltd., Inc., Corp.).
· Must not be deceptive.
· Must not be identical to existing business names.
· Can also register a business name under provincial legislation.
· (b) Registered Office
· Must be located in the jurisdiction of incorporation.
· (c) Classes of Shares
· Typically create:
· Unlimited common shares, or
· Common + preferred shares.
· Simpler is better unless special control/dividend structures are needed.
· (d) Share Conditions
· Optional in simple corporations, but important if multiple classes exist.
· (e) Transfer Restrictions
· Common in private corporations.
· Useful for maintaining control or avoiding securities law complications.
· (f) Number of Directors
· Minimum 1 director (private), 3 directors (public).
· Residency requirement:
· At least 25% Canadian residents (unless <4 directors).
· Can set a range (e.g., 1–10 directors), giving flexibility.
· (g) Business Restrictions
· Rare in CBCA articles.
· Delaware requires the long “any lawful business” clause.
· (h) Other Provisions
· e.g., pre-emptive rights, unanimous consent provisions.
· (i) Incorporators
· Must be a legal person (individual or corporation).
· Cannot be:
· A partnership, or
· A person legally found incapable.
· (j) Filing Form 2 (Registered Office and Directors)

[bookmark: _Toc216533371]Shelf Companies
· Pre-incorporated “number companies” kept ready to sell.
· Save time for lawyers and clients.
· Modern online incorporation reduces the need, but still used.

[bookmark: _Toc216533372]Fiduciary Duties
· Source of Fiduciary Duties
· CBCA s.122(1) – Two Duties:
· Duty of Loyalty
· Act honestly and in good faith
· With a view to the best interests of the corporation
· Duty of Care
· Exercise care, diligence, and skill of a reasonably prudent person
· In comparable circumstances
· In most cases, “fiduciary duty” refers to the duty of loyalty.

[bookmark: _Toc216533373]Self-Dealing
· Why Self-Dealing Is a Problem
· A director/officer engages the corporation in a contract where they (or their family/another company they control) have a personal interest.
· Example:
· Director owns:
· 10% of XYZ Corp
· 50% of ABC Corp
· XYZ buys widgets from ABC for $6 instead of $5 fair market value.
· Consequences:
· ABC makes $1 profit per widget → director personally gains 50¢.
· XYZ overpays → director personally loses 10¢.
· Net gain to director: 40¢.
· Loss to other XYZ shareholders: 90¢.
· Key insight:
· No value is created; this is pure value transfer from other shareholders.
· Why do we care?
· Creates incentives to seek corporate positions to steal value.
· Directors may choose inefficient transactions to benefit themselves.

[bookmark: _Toc216533374]Safe Harbour Rules – CBCA s. 120
· Purpose
· To allow corporations to enter into transactions with insiders if proper procedures are followed.
· Disclosure Requirement – s.120(1)
· Director/officer must disclose:
· Nature and extent of their interest
· In a material contract/transaction
· Disclosure must be written or recorded in the minutes.
· Must disclose if:
· (a) They are a party
· (b) They are a director/officer of another party
· (c) They have a material interest in another party

[bookmark: _Toc216533375]Timing of Disclosure
· Directors – CBCA s.120(2)
· Must disclose:
· At the board meeting where the contract is first considered
· Or at the first meeting after becoming interested
· Or immediately after becoming director of a party
· Officers – CBCA s.120(3)
· If not a director:
· Must disclose immediately after becoming aware the contract is being considered or after becoming interested.

[bookmark: _Toc216533376]Ordinary Course Exception – CBCA s. 120(4)
· If the contract is ordinary course of business and normally wouldn’t require board/shareholder approval:
· Disclosure still required, but timing rules differ.

[bookmark: _Toc216533377]Voting Prohibition
· An interested director cannot vote, except if:
· (a) Contract concerns their remuneration
· (b) Indemnity/insurance
· (c) Contract with an affiliate

[bookmark: _Toc216533378]General Notices – CBCA s. 120(6)
· A general declaration of interest is enough if:
· Director is also a director/officer of another party
· Director has a material interest
· Interest changes materially

[bookmark: _Toc216533379]Main Safe Harbour – CBCA s. 120(7)
· If:
· (1) Proper disclosure
· (2) Directors approve
· (3) Contract was reasonable and fair at the time
· Then:
· Contract is valid
· Director is not accountable for profits
· This gives judges significant discretion (fairness requirement)

[bookmark: _Toc216533380]Shareholder Safe Harbour – CBCA s. 120(7.1)
· Even if s.120(7) not satisfied:
· Directors not accountable if:
· (1) Shareholders approve by special resolution
· (2) Full disclosure made
· (3) Contract was reasonable and fair at approval
· This is “second-best” protection.

[bookmark: _Toc216533381]Failure to Disclose – CBCA s. 120(8)
· Court may:
· Set aside the contract
· Require director to account for profits
· Or both
· Profit = full gain (e.g., the entire $1, not just net 40¢).

[bookmark: _Toc216533382]Corporate Opportunity Doctrine
· General Principle
· Directors/officers must not take for themselves a business opportunity:
· That the corporation could have pursued, or
· That they learned about through their role.
· This is part of the duty of loyalty.

[bookmark: _Toc216533383]Key Cases
· Regal (Hastings) v. Gulliver – Strict Rule
· Facts:
· Regal wanted to buy leases via a subsidiary but lacked funds.
· Directors personally invested to enable the deal.
· Later, business sold; directors made large profits.
· New owners sued for disgorgement.
· Held: Directors must return profits even though:
· They acted in good faith
· They enabled a beneficial transaction
· The corporation couldn't afford the investment
· Outsiders (lawyer, others) kept their profits (not fiduciaries)
· Why so strict?
· Opportunities arose because of their roles as directors.
· Protects corporate loyalty, but harsh results can burden risk-taking.
· Peso Silver Mines v. Cropper – No Liability
· Facts:
· Peso considered but rejected a mining opportunity due to financial strain.
· Director later acquired it through a separate corporation (Crossbow).
· Peso was later taken over; new owners sued.
· Held:
· No breach.
· Opportunity did not come to him in his capacity as director.
· And Peso had already rejected the opportunity in good faith.
· Contrast with Regal:
· Regal: opportunity belonged to corporation
· Peso: opportunity was independent + previously declined
· Canadian Aero Service v. O’Malley – Middle Case → Liability
· Facts:
· Senior officers did prep work on a government mapping contract while at Can Aero.
· Resigned and formed new company to bid and won.
· Held: Liability imposed.
· They misused knowledge and groundwork obtained while fiduciaries.
· Even though they resigned and even though expertise mattered, they still owed duties.
· Principle: Fiduciary duties may continue after resignation regarding opportunities developed during employment.

[bookmark: _Toc216533384]Ratification
· Shareholders CANNOT waive or eliminate fiduciary duties.
· CBCA s.122(3) – No articles/bylaws/contract can relieve duty of loyalty or care.
· CBCA s.242(1) – Shareholder approval cannot automatically defeat a fiduciary-duty claim, but court may consider it in deciding remedies.
· Exception:
· For self-dealing transactions only → s.120(7.1) allows shareholder approval to “cure” the breach if fairness satisfied.

[bookmark: _Toc216533385]Market for Corporate Control
· When Managers Underperform
· Share price falls.
· Creates opportunity for a bidder to purchase enough shares to take control.
· Bidders:
· May improve the company (value creation), or
· May extract private benefits (value transfer).

[bookmark: _Toc216533386]Tender Offers
· Bidder offers to buy shares directly from shareholders at a premium.
· Shareholder Choice Example:
· Market price = $30
· Bidder offer = $50, conditional on receiving ≥ 60 million of 90 million shares
· Post-takeover share value = $40
· Game theory result:
· If merger happens → better to tender ($50 > $40)
· If merger fails → tendering doesn’t hurt
· Dominant strategy = tender
· This is a coercive two-tier offer.

[bookmark: _Toc216533387]Defensive Tactics
[bookmark: _Toc216533388]Poison Pill/Shareholder Rights Plan
· Triggers when a bidder acquires (e.g.) 20%:
· All other shareholders can buy shares at $1
· Acquirer excluded
· Massive dilution of acquirer → takeover becomes impossible
· Purpose:
· Gives board time to negotiate
· Forces bidder to negotiate with board instead of pressuring dispersed shareholders
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· Bidder threatens takeover
· Target pays bidder to go away
· Wasteful and usually bad for shareholders

[bookmark: _Toc216533390]Selling the Crown Jewels/Asset Transfers
· Board sells most valuable assets to make company unattractive
· Extremely controversial

[bookmark: _Toc216533391]UNOCAL v. MESA Petroleum – Key Delaware Case
· Facts:
· Mesa launches coercive two-tier bid.
· Unocal board responds with self-tender:
· Buys back shares from all shareholders except Mesa
· Pays them in high-priority bonds
· Mesa excluded → massively diluted and loses money
· Bid structure:
· Front end: $72
· Back end: junk bonds
· Coercive.
· Issue: Can directors discriminate against a specific shareholder (Mesa) as a defensive measure?
· Held: Delaware Supreme Court Approves
· Ratio: Unocal Test
· Directors may use defensive tactics if:
· (1) Reasonable grounds to believe a threat to corporate policy or effectiveness exists
· (2) The response is reasonable in relation to the threat
· Exception: Cannot block auction if (a) firm will be broken up OR (b) shareholders will lose control premium

[bookmark: _Toc216533392]Revlon Inc v MacAndrews & Forbes Holdings – Delaware Case

· Facts: Pantry-Pride (owned by MacAndrews) wanted to buy Revlon at $45/share (trading ~$40). Revlon adopted poison pill. Investment banker valued Revlon at $60-65 if broken up, mid-50s intact.
· Key Events:
· Pantry-Pride raised bids repeatedly
· Revlon sought "white knight" - Forbes agreed to buy at $46
· Bidding war continued; Revlon refused to lift poison pill for Pantry-Pride
· Once breakup became inevitable (Revlon auctioning firm), no threat remained to justify defense
· Holding: Initial defense reasonable, BUT once breakup inevitable, defensive measures unreasonable. Board must auction firm when breakup inevitable.
· Result: Pantry-Pride got injunction to stop poison pill and bought firm.
· Revlon Duties: Must auction firm when breakup inevitable.

[bookmark: _Toc216533393]Paramount v QVC – Delaware Case
· Facts: Paramount (movie studio) approached Viacom for merger. Viacom offered $61/share (Paramount wanted $70). QVC interested but CEO Davis said "not for sale" due to bad blood. Paramount made deal with Viacom including:
· No-shop provision
· Termination fee
· Stock option agreement (Viacom could buy Paramount shares at $69/share)
· Stock Option Effect: If QVC bought Paramount above $69, they'd effectively pay Viacom. Viacom could compete at $73 due to this advantage.
· Key Difference: Viacom owned almost entirely by another company → Paramount shareholders would have NO control in Viacom vs. some control in QVC.
· Does Revlon Apply? NO – no breakup planned.
· Holding: Loss of control premium as serious as Revlon breakup. Shareholders have right to maximize stock value when losing control premium. Must lift poison pill and hold bidding process.
· Result: Viacom won at over $80/share.

[bookmark: _Toc216533394]Defensive Measures – Canadian Law
· Pente v Schneider Corp
· Facts: Maple Leaf tried takeover of Schneider. Schneider board made deal with Smithfield (Schneider family only wanted Smithfield). Maple Leaf offered substantial premium: $19/share (trading at $13.25 Class A, $13.50 common). 
· Issue: Does business judgment rule apply, or must directors justify actions?
· Key Points:
· Revlon NOT law in Canada - no obligation to auction on change of control
· Paramount also not law (but both useful for guidance)
· Problem: Family would only sell to Smithfield
· No control premium issue (never had one)
· Board used independent committee of independent directors → found Maple Leaf price adequate
· No duty to auction
· Result: Sold to Smithfield, not Maple Leaf.

[bookmark: _Toc216533395]Security Regulators (Canada)
· Securities regulators step in for publicly traded firms
· Allow poison pills to maximize price, NOT to block all unwanted offers

[bookmark: _Toc216533396]Duty of Care
· Standard: Canada Business Corporations Act s. 122(1)

[bookmark: _Toc216533397]DOC – Historical Cases (Pre-CBCA s. 122(1))
· Re Brazilian Rubber Plantations and Estates, Ltd
· Facts: 4 directors relied on fraudulent report about farm size. Directors honest but not highly qualified (one was deaf).
· Holding: NOT LIABLE
· Reasoning:
· Acted honestly
· No grounds to suspect report dishonest
· Reasonable to rely on report
· Standard: Gross or culpable negligence in a business sense
· No difference between “gross” and “culpable” negligence
· Gross negligence = lower standard than simple negligence
· Culpable negligence = synonym
· Key Question: Did directors act with reasonable prudence? NOT whether court thinks decision reasonable.
· Note: Directors not responsible for lack of competence - shareholders elect directors.

[bookmark: _Toc216533398]City Equitable Fire Insurance Do
· Facts: Managing director committed fraud → serious losses → bankruptcy. Liquidator sued other directors (who were negligent in oversight). Articles of association: no liability unless "wilful neglect."
· Holding: NOT LIABLE
· Reasoning:
· No wilful neglect (higher standard)
· Would not be liable even without articles clause
· Standard is gross negligence, not met here
· Principles Established:
· (1) General Rule: Director acting honestly ONLY liable for “gross or culpable negligence in a business sense” (Brazilian Rubber)
· (2) Skill Standard: Director need NOT exhibit greater skill than reasonably expected from person of their knowledge/experience
· (3) Attention: Director NOT BOUND to give continuous attention to company affairs
· (4) Trust: Unless grounds for suspicion, director justified trusting other officials to perform duties honestly
[bookmark: _Toc216533399]Smith v Van Gorkom (Delaware – Duty of Care)
· Facts
· Trans Union: Main business leasing railway cars; significant value in tax credits
· Van Gorkom: CEO wanting to retire, owned many shares, wanted to sell them
· Van Gorkom suggested $55/share to Pritzker (buyer), not based on $38 stock price but on what firm worth to buyer
· Senior management wanted management buyout (personal incentives)
· Problem: Van Gorkom didn't want to publicize tax credits (risk law could change)
· Board Meeting & Deal Terms
· Van Gorkom presented 20-minute presentation to board
· Board did NOT:
· Read the contract
· Know where $55 figure came from
· Get investment banker fairness opinion
· Hold auction
· Deal Terms:
· $55 cash per share
· Act by next day
· Pritzker had 90 days for financing
· Lock-up: Trans must sell 1M shares at $38/share if financing obtained
· Management threatened to quit; Pritzker didn't want this
· Holding: BREACH OF DUTY OF CARE
· Board breached duty of care because they:
· Did not adequately inform themselves about Van Gorkom's role in forcing sale and establishing price
· Were uninformed about intrinsic value of company
· Were grossly negligent in approving sale upon 2 hours consideration
· Note: Court said not every word must be read (lawyer read agreement), but process inadequate.
· Impact
· Directors quit boards due to fear of personal liability
· Boards now get fairness opinions, hire consultants, longer meetings (no evidence decisions actually better)
· Delaware Response: Legislature allowed firms to limit director liability for duty of care breaches
· Court Response: Courts labeled duty of care breaches as “duty of good faith” breaches (not waivable)

[bookmark: _Toc216533400]Business Judgment Rule
· Delaware Business Judgment Rule
· Courts will NOT look into substance of business decisions UNLESS plaintiffs can show directors failed to act:
· Honestly, AND
· In good faith, AND
· With due care
· Key: Show failure in ANY ONE → court will examine business decision
· Rationale: Investors and founders don't want courts second-guessing managers
· Canadian Business Judgment Rule
· Courts will NOT look into substance of business decisions IF directors can show they acted:
· Honestly, AND
· In good faith, AND
· With due care
· KEY DIFFERENCE: In Canada, burden on DIRECTORS to show compliance (vs. Delaware where burden on PLAINTIFFS to show breach)

[bookmark: _Toc216533401]Standard of Care: Evolution
· Historical Standard: GROSS NEGLIGENCE
· Brazilian Rubber, City Equitable, Van Gorkom all used gross negligence
· Question: How good do we want directors' decisions to be?
· Problems with Higher Standards:
· Chilling effect: People won't become directors (fear of liability)
· Cost: "Perfect" directors expensive
· CBCA Change
· Many thought gross negligence too low (directors got away with too much)
· Old CBCA: s. 122(1)(b) - gross negligence standard
· Current CBCA: s. 122(1) - approximates REGULAR negligence (higher standard)

[bookmark: _Toc216533402]CBCA Key Provisions
· s. 122(1) - Duty of Care and Loyalty
· s. 122(1.1) - Best Interests of Corporation
· When acting in best interests of corporation under s. 122(1)(a), directors/officers may consider (not limited to):
· (a) Interests of:
· (i) Shareholders
· (ii) Employees
· (iii) Retirees and pensioners
· (iv) Creditors
· (v) Consumers
· (vi) Governments
· (b) The environment
· (c) Long-term interests of corporation
· Note: Applies specifically to duty of care
· s. 123(1) - Dissent (Present at Meeting)
· Director present at meeting deemed to have consented to resolution/action UNLESS:
· (a) Director requests dissent entered in minutes (or already entered)
· (b) Director sends written dissent to secretary before meeting adjourned
· (c) Director sends dissent by registered mail or delivers to registered office immediately after meeting adjourned
· s. 123(2) - Loss of Right to Dissent
· Director who votes for or consents to resolution NOT entitled to dissent
· s. 123(3) - Dissent of Absent Director
· Director NOT present at meeting deemed to have consented UNLESS within 7 days after becoming aware of resolution:
· (a) Causes dissent to be placed with minutes; OR
· (b) Sends dissent by registered mail or delivers to registered office
· s. 123(5) - Defence (Good Faith Reliance)
· Director complied with s. 122(1) duties if director relied in good faith on:
· (a) Financial statements represented by officer or in auditor's written report to fairly reflect financial condition; OR
· (b) Report of person whose profession lends credibility to statement made by professional person
· CRITICAL: “Professional person” in (b) must be licensed professional

[bookmark: _Toc216533403]UPM-Kymmene Corp v UPM-Kymmene Miramichi Inc
· Facts
· Board approved compensation agreement for new chairman
· Relied on compensation committee who relied on compensation consultant
· Problem: Consultant NOT informed agreement was contentious
· Why This Matters
· If not contentious: Expert takes money, tells you what you want to hear
· If contentious: Expert does deeper search
· Consultant didn't know controversy → didn't work hard
· Holding: Business Judgment Rule does NOT apply because:
· Board relied on committee work
· Committee itself was uninformed
· Court's Frustration: Very large compensation plan; court thought bad deal but couldn't decide on that basis alone

[bookmark: _Toc216533404]Peoples Department Store v Wise (LEADING CANADIAN CASE)
· Facts
· Two department stores: Peoples and Wise Stores
· Market deteriorated through 80s/90s
· Wise bought Peoples from Marks & Spencer in fully leveraged buyout (borrowed all money)
· Loan from bank + bulk from M&S
· M&S Restriction
· M&S worried about repayment
· Contract provision: Cannot merge companies until M&S paid back
· Wise owned Peoples shares but had to run as separate corporation
· The Arrangement
· Neither company in good financial state
· Both had own purchasing/inventory systems
· Solution: Peoples does all North American purchasing; Wise does all overseas purchasing
· Used single inventory management system
· What Went Wrong
· Wise had trouble paying bills → became more indebted to Peoples
· Both went bankrupt; Wise owed Peoples $4M
· Peoples creditors and Wise creditors both existed
· Legal Issue
· Trustee for Peoples creditors sued directors
· Claimed directors violated duty of care by setting up arrangement where Wise owes Peoples money
· Result: Peoples creditors harmed, effectively lost $3M (creditors were suppliers)
· Issue: Do directors owe creditors a duty of care?
· Holding
· NO duty of care to creditors specifically
· Duties (loyalty or care) NOT owed to specific individuals → owed to CORPORATION
· Key Quote: "Any honest and good faith attempt to redress corporation's financial problems will, if successful, both retain value for shareholders and improve position of creditors. If unsuccessful, it will NOT qualify as breach of statutory fiduciary duty."
· Principle Established
· Duties owed to corporation itself (which includes various interests per s. 122(1.1))
· As long as good faith attempt to solve corporation's problems → court satisfied
· Directors can consider all s. 122(1.1) factors when acting in corporation's best interests

[bookmark: _Toc216533405]Insolvency Problem: Shareholder vs. Creditor Interests
· Example Scenario
· Firm Status:
· Assets: $400
· Debts: $500
· INSOLVENT
· Risky Investment Opportunity:
· 50% probability of success
· If succeeds: Gain $500 → assets worth $900
· If fails: Lose $300 → assets worth $100
· Expected value: +$100 (good deal on average)
· Analysis
· If Succeeds ($900 assets):
· Creditors get: $500 (paid in full)
· Shareholders get: $400
· If Fails ($100 assets):
· Creditors get: $100 (loss of $400)
· Shareholders get: $0
· Shareholder Perspective:
· Current value: $0 (firm insolvent)
· If investment succeeds: $400
· If investment fails: $0 (no change)
· Shareholders want risky investment (nothing to lose, everything to gain)
· Creditor Perspective:
· Current value: $400 (all remaining assets)
· If investment succeeds: $500 (paid in full - gain $100)
· If investment fails: $100 (lose $300)
· Creditors prefer safer approach
· Fundamental Problem
· When firm is insolvent or close to insolvency, shareholders and creditors have very different interests

[bookmark: _Toc216533406]Shareholder Remedies
Three ways to challenge corporate decisions:
1. Personal Suit
2. Derivative Suit
3. Oppression Remedy

[bookmark: _Toc216533407]Personal Suit
· Concept
· Harm specific to particular shareholder
· One shareholder's loss is another's gain (in theory)
· Shareholder sues in own name, not corporation's name
· Example: Voting Rights
· Facts:
· Bob owns 10,000 shares of United Canso
· Bylaw: No shareholder can have more than 1,000 votes
· Bob thinks bylaw invalid
· Analysis:
· Corporation not harmed (decisions still made by shareholders, just different rule)
· Bob specifically harmed
· Harm impacts Bob's right to vote directly
· Bob brings personal suit in his own name

[bookmark: _Toc216533408]Derivative Suit
· Concept & Rule
· Foss v Harbottle (1843): Corporation is harmed → corporation should sue
· Problem: Board unlikely to sue itself
· Solution: Allow shareholder to bring lawsuit in name of corporation
· Called “derivative” because it derives from corporation's right to sue
· Example: Gift to Western Law
· Facts:
· XYZ board votes to give $100M to Western Law
· Alice owns 0.01% of XYZ stock
· Her loss: $10,000 (0.01% × $100M)
· Analysis:
· Alice not harmed directly → harm comes from harm to corporation
· Every shareholder affected equally
· Directors owe duties to corporation, not Alice specifically
· Alice cannot sue as "Alice" → corporation should sue
· What Alice Does:
· (1) Contact board, ask them to sue
· (2) Board says: “We'll consider it”
· (3) Board decides: “Not in best interests of corporation” because:
· Would lose
· Expensive
· Not worth cost/headache
· Can Alice Challenge Board's Refusal?
· NO – Business Judgment Rule protects board's decision
· Even independent committee decision protected
· Derivative Suit Solution:
· Alice brings lawsuit in corporation's name
· If Alice wins → damages go to corporation
· Forces corporation to stop gift
· Alice and all shareholders benefit indirectly

[bookmark: _Toc216533409]Oppression Remedy
· Concept
· Protects interests of minority shareholders
· Used when no clear duty violated but unfair treatment
· Example: Dividend Stoppage
· Facts:
· Charles: Majority shareholder + main employee of YXU Inc.
· Dodgson: Minority shareholder
· YXU stops paying dividends (Charles doesn't need money as employee)
· Analysis:
· Dodgson harmed (loses dividends)
· Other shareholders hurt too
· No duty violated (no right to dividends)
· Could be legitimate business decision
· Corporation not necessarily harmed
· Dodgson's Claim:
· Corporation disregarding minority shareholder interests
· Asks court for oppression remedy

[bookmark: _Toc216533410]Derivative Suits: Mechanics
· Basic Rule: CBCA s. 239(1)
· Key Differences: Canada vs. Delaware
· Delaware:
· No permission needed to bring derivative action
· Reality: Lawyers find plaintiffs (it's an industry)
· Lawyers want settlements
· Canada (CBCA):
· Permission required to bring derivative action
[bookmark: _Toc216533411]Who can be a complainant?
· CBCA: Four Categories
1. Present or Former Security Holder (of corp or affiliates, direct or indirect)
· Applies to former holders (harmed while shareholders)
· Probably applies to people who bought shares after alleged transaction
· “Security” = not just shares, also bonds
2. Present or Former Officer or Director (of corp or affiliates)
· Rationale: Even without securities, they hold large investments
· Their earning ability heavily tied to firm
· Cannot easily take investment out
· Substantial investors of different kind
3. Director of Corporations Canada
4. Court's Discretion: Anyone deemed "proper person"
· Delaware: Valid complainants limited to shareholders at time of event

[bookmark: _Toc216533412]CBCA s. 239(2) - Requirements For Derivative Action
· CBCA s. 239(2)(a) – “Demand Requirement”
· Complainant must wait 14 days between demand given and action brought
· CBCA s. 239(2)(c) - Best Interests Test
· Court must think action is in best interests of corporation

[bookmark: _Toc216533413]Board Response and Business Judgment Rule
· Typical Board Response
· Most often, board won't want to bring suit
· When board says "NO":
· Decision judged by Business Judgment Rule
· Judgment made with due care and good faith presumed in best interests of corporation
· How Board Satisfies Duties When Refusing to Sue
· Duty of Care:
· Carefully consider question
· Put time and effort into decision
· Duty of Loyalty:
· Find independent directors on board, OR
· Appoint new independent directors
· Create committee to decide whether to sue
· Reality: Committee directors likely not actually independent, but independent enough for court
· If Committee Decides to Sue: Will bring suit but do poor job

[bookmark: _Toc216533414]Demand Futility
· Concept
· Old common law concept
· Still rule in Delaware
· Not explicitly in CBCA statute
· Allowed in most Canadian jurisdictions EXCEPT British Columbia
· When Demand Futile
· Demand excused where:
· Directors disinterested or independent, OR
· Decision was product of sound business decision
· OBCA Provisions
· s. 246(3): Explicitly gives court power to excuse demand
· Can You Use Derivative Statute When Directors Are Defendants?
· YES

[bookmark: _Toc216533415]“In The Interests Of The Corporation” - s. 239(2)(c)
· Re Northwest
· Standard: “Prima facie in the interests of the company”
· Meaning:
· At the very beginning, must look like it's in interests of company
· If later becomes clear claim not in best interests → can still win (only needed to show at beginning)
· NOT asking: Is it a convincing case?
· ASKING: Is there enough evidence to show it's in interest of firm to sue?
· Re Marc-Jay Investments Inc. and Levy (1974)
· Facts:
· Transaction between Levy and Seaway
· Levy has 12 directors; Seaway has 12 directors
· Put both boards together → only 12 people total
· Claim: Constructive fraud
· Holding:
· Not clear if legal theory correct, but doesn't matter
· If NO possible legal theory under which they could win → case fails
· Beyond that, court doesn't decide if legal theory correct
· Court decides: Is legal theory frivolous or vexatious?
· Re Bellman and Western Approaches Ltd
· Facts:
· Firm with 8 directors:
· 3 nominated by minority shareholders (Investors Group)
· 5 nominated by founders (Duke Group)
· Founders held 25% of Investors Group shares
· Complainant gave notice to board
· Board gave matter to independent committee
· Committee decided: Bad idea to sue
· Issue: Is committee decision enough to stop action?
· Holding: NO - Committee not truly independent because:
· 4 directors on committee accused of breach of duties
· Committee chosen by Duke Group
· Duke Group promised directors would use power to achieve certain end (favorable to lender, taking firm public)
· Principle: Independent committee can stop litigation BUT independent directors must be above reproach
[bookmark: _Toc216533416]Policy Considerations
· Advantages of Easy to Sue
· People feel more comfortable investing
· Disadvantages of Easy to Sue
· Lawsuits waste time, money, resources, focus
· Many suits made for bad reasons
· Good faith requirement invalidates obviously bad faith cases

[bookmark: _Toc216533417]Derivative Suits: Court Powers & Procedures
· CBCA s. 240 - What Court Can Do Once Suit Brought
· Court can:
· Give complainant right to bring suit on behalf of corporation
· Give directions for how to bring action
· Generally proceeds like ordinary lawsuit, BUT with key differences:
· CBCA s. 240(c) - Payment to Shareholders Directly
· Amount adjudged payable by defendant can be paid directly to former and present security holders (instead of to corporation)
· Rationale: Don't trust managers; want money given directly to shareholders
· CBCA s. 240(d) - Legal Fees
· Court can order corporation to pay complainant's reasonable legal fees
· Rationale: Corporation is suing, so corporation should pay its legal fees
· CBCA s. 240(a) - Check on Frivolous Lawsuits
· CBCA s. 242(1) - Shareholder Approval Not Decisive
· Mere fact that breach of right/duty approved by shareholders is NOT decisive on blocking lawsuit

[bookmark: _Toc216533418]Khan v Sullivan (Settlement Problem)
· Facts
· Arm & Hammer has art collection; wants to create museum
· Wanted to use firm money (gets 99% discount if firm does it vs. his own money)
· Firm created museum costing $100 million
· Shareholders Khan and Sullivan upset
· The Settlement Issue
· Both plaintiffs challenged museum as waste
· Oxi settled with Sullivan for minor concessions + attorney's fees
· Sullivan's lawyer wanted fees → Sullivan settled
· Problem: Settlement precluded Khan's lawsuit because:
· Not suing individually
· Suing on behalf of corporation
· Corporation can only settle once
· Once settled, wrong extinguished → can't be litigated twice
· Khan's Request
· Asked court to block settlement
· General rule: Courts don't like to block settlements

[bookmark: _Toc216533419]The Minority Shareholder Problem
· Options for Unhappy Minority Shareholder:
1. Sell shares - but may not want to
2. Vote at shareholder meeting - but if someone controls majority, won't help
3. Bring derivative suit - but only works if breach of fiduciary duties
4. Ask court to dissolve firm - CBCA s. 214(1)(b)(ii)
· Very big step
· Only in extreme cases
· Better solution: Oppression remedy (created by UK in 1940s)
· In extreme cases that would justify dissolution, court can do something less drastic

[bookmark: _Toc216533420]Oppression Remedy
· Overview
· Less extreme than dissolution
· CBCA s. 241(1)-(2): For oppressive course of conduct AND isolated acts of oppression
· Purely equitable remedy - if you think something is unfair, go to court
· Key Features
· Allows remedy for acts that are wrongful but not necessarily illegal
· Can be used for harms not suffered as shareholder (applies to security holder, creditor, director, or officer)
· "Complainants" are those under CBCA s. 238
· Can corporation bring oppression remedy? YES, under s. 238(d)
· Court Powers - CBCA s. 241(3)(a)-(n)
· Court can make any order it sees fit
· Very strong powers
· Canada's oppression remedy thought to be strongest of its kind in world
· Main way shareholders in Canada enforce rights today

[bookmark: _Toc216533421]Oppression Remedy Cases
· Cineplex (Creditor as Complainant)
· Facts:
· Letter of credit secured debt but letter expired, not renewed
· Could not pierce corporate veil (no intentional wrongdoing)
· Theory of Oppression:
· Failure to renew letter was omission affecting result prejudicial to Cineplex (creditor)
· Court accepted argument
· Shareholder found liable
· First Edmonton Place Ltd v [315888]
· Facts:
· Edmonton Place constructed office building
· 315888 was shelf company held by 3 lawyers practicing together
· Edmonton Place leased office to 315888 for 10 years
· First Edmonton said 315888 broke lease; wanted money back + 18 months rent
· Issues:
· Can First Edmonton sue lawyers directly? NO - no contract with lawyers
· First Edmonton brought both derivative action AND oppression action against numbered company
· Is First Edmonton a Complainant?
· For Security Holder Status:
· Tried to say security interest because of lease
· Court: NOT security holder (not registrable)
· For Derivative Suit - "Proper Person":
· Court: Proper person is someone we can trust
· First Edmonton IS proper person because court theorized lawyers committed fraud
· For Oppression Action:
· Must be evidence of oppression of security holder, creditor, or officer
· Focus: Rights and reasonable expectations of security holders, directors, officers, and creditors
· Ferguson v Imax Systems Corp (Gender Discrimination)
· Facts:
· Each husband received 700 common shares
· Each wife received 700 Class B shares
· Reason for structure:
· Sexism
· Husbands were founders/managers (wanted men to have voting power)
· Fergusons divorced
· Husband tried to get wife to sell shares to him
· Wife fired and pushed out of business
· They stopped declaring dividends
· Tried to cancel Class B shares to redeem for cash (Graeme won't let Betty June get a cent)
· Holding: ABSOLUTELY OPPRESSION
· Graeme trying to take value from shareholder
· Doing it because of high-conflict divorce (his ex)
· Court stopped this
· Takeaway: Oppression remedy can stop majority from taking advantage of minority
· Westfair Foods Ltd v Watt (Preference Shares)
· Facts:
· Common shares and preference shares
· Preference shares: Fixed annual dividend of $2 if dividend paid; if liquidation, classes share equally
· Shareholder Expectations:
· Expect income stream of $2/year
· Aware of inflation risk
· Knew firm may not pay dividend every year
· Risk of bankruptcy
· Made investment choice
· Expected little if firm dissolved (firms don't normally dissolve when doing well)
· If lots of retained earnings → likely continues into future
· Don't expect retained earnings in practice
· What Happened:
· 1985: Firm started paying all earnings in dividends
· Hurts preference shareholders (getting more dividends)
· Current preferred shareholders wanted court to order buyout assuming:
· Dividends low
· Taking into account claim on retained earnings
· Holding:
· Court ordered buyout but not at such high price
· Naneff v Con-Crete Holdings Ltd (Family Business)
· Facts:
· Patriarch set up corp: two sons (Alex and Borus) each own half shares
· Patriarch retains control for life
· 1989: Parents didn't like Alex's girlfriend
· Parents kicked Alex out of house, business, and cut him out of income
· Is Alex Valid Complainant? (s. 238)
· YES - security holder
· Is There Oppression?
· YES
· Making parents upset does NOT justify oppression
· Trial Court Remedy:
· Order: Everyone names price for corp; person with highest price gets it (Alex, Borus, father bid)
· Does Remedy Adequately Protect Alex's Interest?
· TOO MUCH
· Alex's rights:
· Right to income ✓
· NO right to control (as long as father lives)
· Father has right to set control arrangement
· Forced sale remedy:
· Protects right to income ✓
· Goes further - gives Alex right to control ✗
· Deprives father of that right ✗
· Oppression remedy NOT designed to punish - only to set things right
· Appellate Court Remedy:
· Changed remedy: Forced corp to buy Alex's shares without minority discount

[bookmark: _Toc216533422]Oppression Remedy: Common Remedies
· Most Common: Buyout
· Majority buys out minority
· Other Uses:
· Hold directors, officers, and major shareholders liable

[bookmark: _Toc216533423]Oppression Remedy vs. Derivative Action
· Relationship
· Breaches of fiduciary duties can be oppressive
· Different purposes:
· Derivative action: Right wrong to corporation when board unwilling/unable to act
· Oppression remedy: Protect reasonable expectations of minority; remedy power imbalance
· Can Both Apply?
· Some facts involve both
· Fact that derivative action possible doesn't mean oppression remedy inappropriate
· Can file both in some cases
· Corporation as Plaintiff or Defendant?
· If complainant files both derivative claim AND oppression remedy:
· Derivative action: Corp is PLAINTIFF
· Oppression remedy: Corp is DEFENDANT
· Same Lawyer for Both?
· Sounds like conflict of interest (one lawyer representing corp + suing corp)
· Has been allowed
· Rationale: Thinking of litigant's interests - really same on both sides
· Oppression Remedy Analysis:
1. Is complainant valid under s. 238? (security holder, creditor, director, officer, or proper person)
2. Are acts wrongful (don't need to be illegal)?
3. Are complainant's reasonable expectations being violated?
4. Is there unfairness/power imbalance?
5. Is remedy appropriate to "set things right" (not punish)?
6. Consider: What remedy protects complainant's actual rights without going too far?
· Common oppression scenarios:
· Majority squeezing out minority
· Stopping dividends to harm minority
· Cancelling share classes
· Firing/excluding minority shareholders
· Taking value from certain shareholders
· Gender discrimination in share structure
· Derivative vs. Oppression - Quick Guide:
· Use Derivative When:
· Corporation harmed
· Breach of fiduciary duty
· Want damages to go to corporation
· All shareholders benefit indirectly
· Use Oppression When:
· Minority shareholder harmed
· Unfair treatment (may not be illegal)
· Want direct relief (buyout, order)
· Protecting reasonable expectations
· Power imbalance between majority/minority
· Can Use Both When:
· Fiduciary breach that also oppresses minority
· Corp is plaintiff (derivative) and defendant (oppression)

[bookmark: _Toc216533424]Leveraged Buyout (LBO
· Concept
· "Leveraged": Borrowing money
· "Fully Leveraged": Put in $0 of your own money; all money borrowed
· Key principle: The more you borrow, the more profit you make

[bookmark: _Toc216533425]BCE CASE (Leading Oppression Remedy Case)
· Facts: The Transaction Structure
· BCE has subsidiary Bell Canada
· Subsidiary sold to consortium of purchasers for $52 billion
· Buyers: Ontario Teachers Pension Plan + 3 firms specializing in LBOs
· Deal terms: Shareholders get cash
· How Transaction Works:
· Purchasers don't have $52B
· Find new lenders who give BCE $52B in exchange for guarantee of repayment from Bell Canada
· $52B given to original shareholders
· Original shareholders give shares to buyers
· Buyers give absolutely nothing - simply arrange transaction
· Who Wins/Loses?
· Winners:
· Original shareholders: Thrilled (getting control premium)
· Buyers: Get company for $0 of their own money
· Losers:
· Existing debt holders: Company now highly leveraged
· Legal principle: Can do arrangement like this as long as everyone happy with it
· The Oppression Claim
· Standing – CBCA s. 238(1):
· Debt holders qualified as complainants (creditors)
· [PROF SAYS KNOW THIS LINE FROM STATUTE FOR EXAM]: Needed to be doing this to protect interests against oppression, prejudice, or unfair disregard of shareholder, creditor, or officer
· They qualified to bring action
· Two-Part Test for Oppression Remedy
· Part 1: Look to principles underlying oppression remedy, particularly concept of reasonable expectations
· Part 2: If breach of reasonable expectation established, consider whether conduct amounts to:
· "Oppression," OR
· "Unfair prejudice," OR
· "Unfair disregard"
· Debt Holders' Reasonable Expectations Arguments
· Argument 1: Directors Would Protect Economic Interest
· Claimed: Directors would use best efforts to maintain investment grade of their bonds
· Court held: TOO MUCH
· Could have looked for favorable contractual protections but didn't
· Bell suggested commitment to protecting bond grade BUT many accompanying warnings with those protections
· Argument 2: Directors Would At Least Consider Their Interests
· Claimed: Directors would at least consider creditor interests
· Court held: Reasonable expectation
· Problem for bond holders: Evidence showed court DID consider their interests
· Court reasoning:
· Cannot please all stakeholders all the time
· Shareholders and creditors may conflict with each other
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