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[bookmark: _heading=h.r7pnrkn8tuhc]Class One (January 13th)
[bookmark: _heading=h.ykibkzjj2c3i]Introduction
· Rivalry between firms can be distorted by anticompetitive behaviour
· Competing firms may try to block competition through their own behaviour
· Central idea: distortion of competition resulting from market power (or monopoly power)
· No authority that tries to set the market – the regime is about behaviour that harms competition (such behaviour is caught by the Competition Act)
· Asking if a firm is a monopoly is not about the state of the firm but about market power
· Being a monopolist is completely legal – it is how you use your legitimate monopoly power that can create an issue
· Size of the firm doesn’t matter
· About monopoly power in a particular market for a product/service
· Dependent on how the competitive space is defined
· Law’s concern: ensuring that new competition can flourish and is not blocked by a firm
· Horizontal agreements – agreements between firms who are competitors that are at the same level of the market (rivals)
· Distinguished from vertical relations – ex: manufacturers and retailers (not rivals)
· Law prohibits horizontal agreements because competition is supposed to be based on independent decisions
· If competitors meet to change the monopoly price, they substitute independence for coordination and society would lose
· Recent example – bread price fixing conspiracy between bread manufacturers, bakers, and grocers
· Agreed amongst themselves to increase price of bread
· Consumers are harmed as a result
· Law tells us that fixing prices and similar forms of coordination between rivals are illegal – this is where penalties are the harshest (only part of the course that involves criminal liability)
· Single firm conduct: abuse of dominance
· S.78/79 of the Act – firms large enough to be defined as dominant should not abuse their dominant position through excluding rivals or other market entrants (as well as other things)
· Self-preferencing – ex: should Amazon be allowed to favour its own products over other retailer’s products? Is this an abuse of their dominance?
· Vertical restraints – agreements between manufacturers, retailers, and consumers (within supply chain)
· Determining whether the existing practices are harmful to competition
· Mergers – whether mergers are problematic for competition
· Canada made the conscious choice to facilitate mergers to promote consolidation and the growth of large Canadian companies
· Rationale: Canada is a small market economy (large geography) – difficult for Canadian firms to grow large enough to operate efficiently
Housekeeping
· Final exam= open book
· Fact pattern or question or combo 
· Midterm = closed book quiz (Feb. 24th)
· Must justify your answers with a short paragraph – don’t need to remember/cite sources (more conceptual; justify why you picked your answer)
[bookmark: _heading=h.n2t4casi1008]Competition law
· Competition legislation in any (domestic) jurisdiction is an economic membrane
· The harms that competition law is trying to solve is economic in nature
· Political and social issues that are relevant to the regime can be included in competition legislation
· Some countries may focus on economic considerations in their competition legislation (more narrow approach)
· Political and legal perspectives – how the legal framework tries to balance these normative perspectives
[bookmark: _heading=h.hi7nvyb3nukm]Southam (SCC, 1997) 🡪 aims of the Competition Act are more economic than legal
· “The aims of the Act are more “economic” than they are strictly “legal”. The “efficiency and adaptability of the Canadian economy” and the relationships among Canadian companies…”
· Markets we will investigate can theoretically operate on a spectrum 
· Between perfect competition (lots of sellers, easier to enter the market, marginal cost of production is pushed down – no market power, ideal for economists) 🡪 monopoly (maximum market power; difficult to enter the market (protected from future competition); ability to influence price above the competitive level)
· There is increasing market power the closer you get to monopolies
· Oligopoly – little competition, few firms in the market
· Law tries to push the world closer to perfect competition 
· This is because monopolies, by charging above the market price, will make goods non-affordable for a fraction of the consumers
· The law is not a regulatory regime – no public authority that analyzes the markets to fix any problems
· Concern is not about status but conduct/behaviour that moves us towards monopoly – law tries to offset this by moving us closer to perfect competition 
· The limits of the economic perspective
· Birth of competition/antitrust laws as a response to technological and economic changes
· History indicates that the modern version of antitrust can be traced back to the aftermath of the industrial revolution that facilitated the growth of large firms
· Created new technologies and new models of production/organization
· Industrial revolution and the origins of antitrust
· Innovations in communications and transportation for growing urban markets
· Mass production and rise of modern corporations and managerial capitalism
· Increasing economic concentration and the emergence of the monopoly problem
· Antitrust legislation as a response to the creation of the trusts: stockholders of multiple companies transferred their shares to a single set of trustees
· So-called Robber Barons formed combinations among competitors to escape low price competition 
· Standard Oil (1882) in the petroleum industry, but also trusts in electricity, steel, meatpacking, etc.
· Canada passed the first form of antitrust legislation (1889) followed by the US one year later
[bookmark: _heading=h.1rfhlml0lha]The Political Perspective
· The dilemma of liberal democracy
· How much private power is needed to preserve economic freedom from the intrusion of public power? And how much public power is needed to prevent private power becoming a threat to the freedom of others?
· Relevant basis for competition law: control of excessive private economic power
· Big is bad – market concentration creates economic and political power
· Senator J. Sherman
· “If we will not endure a king as a political power, we should not endure a king over the production, transportation, and sale of any of the necessaries of life.”
[bookmark: _heading=h.2pj2jnvlhhfz]The Legal Perspective
· What should competition/antitrust law do? What should be its goals?
· European competition law
· Today, EU competition law serves mostly economic goals – promotes efficient markets and consumer welfare
· Also used as a tool to develop an integrated European single market
· Competitive structure is seen as a value in itself, not just a means to achieve economic efficiency
· In the past, often criticized for protecting “competitors” (fairness towards smaller firms) rather than competition
· Creation of competition legislation had 2 political goals:
· creation of the single European market 
· Eliminating barriers for people or companies to move between countries 
· Regime was influenced by German philosophy that the economy has been influenced by cartels (around WWII)
· After WWII, competition law was conceptualized to ensure markets remained decentralized
· South Africa, Competition Act 1998
· Well-known jurisdiction for having a broad interpretation of their competition legislation (different from what the SCC has said)
· References employment and socioeconomic welfare in the purpose clause
· Explicitly references “historically disadvantaged groups”
· The legal perspective – clash of paradigms 
· A mix of economic and non-economic objectives
· Efficiency and consumer welfare based on economic theory
· Now being questioned – bringing us back to a pluralistic perspective on the harms of market power
· Lina Khan – chair of competition authority and enforcing antitrust in the US (Chair of the Federal Trade Commission)
· Appointed by Biden administration to run the FTC
· Pushing for a pluralistic perspective where “big is bad” 
· Neo-brandicean view of antitrust (sometimes called hipster antitrust)
[bookmark: _heading=h.4bvz7wd933kl]Canada’s Regime
· First competition legislation in the Western world (1889)
· Motivated by the growth of large firms in various sectors
· Idea of atomistic (desire to keep markets decentralized) never took a central role (as opposed to the US)
· Might be a cultural explanation and the more deferential attitude toward public authority, with big businesses often approved by the government
· Public ownership or public regulation of monopoly over promotion of competition through law (Hudson Bay company, CPR, CBC, Air Canada)
· Geographic rationale: small market economy needs economies of scale
· Needs to favour some degree of concentration
· From Anti-Combines Act (1889) to the current Competition Act (1986)
· Domestic, federal law
· Section 1.1 of the Competition Act (Purpose of the Act)
· 1.1 The purpose of this Act is to maintain and encourage competition in Canada in order to promote the efficiency and adaptability of the Canadian economy, in order to expand opportunities for Canadian participation in world markets while at the same time recognizing the role of foreign competition in Canada, in order to ensure that small and medium-sized enterprises have an equitable opportunity to participate in the Canadian economy and in order to provide consumers with competitive prices and product choices.
· Key terms: efficiency, “for Canadian participation in world markets”, small and medium-sized enterprises, provide consumers with competitive prices and product choices (lists several goals)
· Protection of small and medium-sized enterprises is intentional – if you want to promote efficiency and benefits for consumers, there will be a point where small and medium-sized firms will exit the market
· We cannot achieve all of these goals at the same time
· Efficiency and competitive prices/product choices can be argued to be the main goals of the Act
· Main goals: efficiency and consumer welfare 
[bookmark: _heading=h.w108vgmqvgi3]Economic perspective: monopoly and market power
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· Left graph (perfect competition), right graph (monopoly)
· Left graph: in a super competitive market – price will go down as new entrants enter the market, and price will reach the cost of production 
· Qm and Pm (price and quantity of a monopoly) – less quantity but higher price
· Deadweight loss – black triangle on right graph (indicates the inefficiency through the loss of total economic welfare (combined consumer and producer surplus))
· Where marginal benefit does not equal marginal cost
· Dotted portion of graph on the right – transfer of wealth from consumers to producers
· When you switch from competition to monopoly price, there are some consumers that would have bought in a competitive market that are forced to stop purchasing (priced out of the market) because of monopoly and market power
· BLT: in a competitive market, firms are price-takers (they are so small in the market that they cannot influence the price – if they try to raise the price, they will lose business)
· In a monopoly, the firm can dictate the price 
· Price = marginal cost of production (above the competitive level)
· Perfect competition:
· Large number of sellers and buyers
· Good is homogenous
· No barriers to entry – free entry and exit in the market
· No seller has the ability to affect market price (price taker)
· Competitive price = marginal cost of production
· Monopoly:
· Single producer = entire market
· No substitute for the good
· High entry barriers
· Monopolist decides output for the market and is a price maker
· Price > the marginal cost of production
· Consumer surplus (benefit to the consumer (under part of the graphs)
· What you lose in consumer surplus when prices increase results in an increase in producer surplus
· Two economic harms that come from lack of competition – people being priced out of the market (deadweight loss)
· What is the source of the monopoly harm?
· You make market decisions based on the cost and your revenue
· Producers may need to consider the cost of producing and the demand to determine how much to produce
· Marginal revenue = marginal costs
· If marginal revenue is greater than marginal costs, you might as well continue producing more since you are making more than you are producing
· Sweet spot is where marginal revenue = marginal costs
· Marginal revenue – what happens to revenue when you produce an additional unit 
· Marginal cost – cost of producing each unit (constant – typically costs the same to produce each unit)
· Where marginal cost and marginal revenue intersect on the graph is the price that should be charged
· This is the rational incentive of the monopolist – trying to maximize profit
· This is where the harm comes in for society
· For monopolists, it is optimal to charge higher prices and reduce output
· Socially, this leads to a reduction in total surplus (inefficiency)
· It also enables a transfer of surplus from consumers to producers
· Allocative inefficiency from a static perspective
· Also wasteful because of rent seeking, lower productive efficiency (managerial slack), less innovation
[bookmark: _heading=h.ntxb16u13oo9]Institutional structure – dual-track approach
· Enforcement of the Competition Act – 2 categories:
· Criminal offences (10% of the Act – will only study collusion and price fixing)
· Horizontal agreements (s. 45)
· Bid rigging (s. 47)
· Criminal provisions investigated by the Competition Bureau headed by Commissioner of Competition (public enforcement)
· Prosecuted in courts by Attorney General
· Also, some private rights of actions available for damages 
· Public and private prosecutions
· Civil reviewable practices
· Horizontal agreements other than naked cartels (s. 90.1)
· Abuse of dominance (ss. 78, 79)
· Vertical restrains (ss. 76, 77)
· Mergers (s. 92) 
· Civil reviewable practices also investigated by the Commissioner of Competition
· Civil cases heard before the Competition Tribunal – specialized body, mix of judicial members from Federal Court Trial Division and lay members (questions of law decided by judicial members only)
· Appeals from Tribunal heard by FCA
· Decision of Expert Tribunals are accorded significant deference under administrative law 
· SOR dependent on whether it is a question of law or mixed law and fact
· For questions of mixed law and fact, the courts will defer to the decision of the Tribunal (palpable and overriding error)
· Private right of action available for specific practices
[bookmark: _heading=h.e9ob7aeo1s2]Class Two – Horizontal Agreements (January 20th)
· Midterm 
· 4 quiz questions – select correct answer and then justify your answer (200 words max for each) 
· Based on material covered in class + readings
· 1 hour – closed book (worth 30 points)
· Anti-competitive agreements and abuse of dominance 
· Should know principles that come from the facts of the cases
· Ex: the goals of Canadian Competition Law include the protection of consumers and the environment. Yes or no.
· Answer and justify – no, section 1.1 doesn’t mention the environment (not a goal of Canadian competition law)
· Won’t be asking to name a case but can use cases to justify answers – not a case law assessment (more about the concepts – final will be more fact pattern where the cases will be more relevant)
· Dual-track approach
· Horizontal agreements – agreements between direct competitors
· Can violate the law in two ways – criminal provision or civil 
· Criminal provision – worst thing companies can do 
· If there is evidence of collusion, imprisonment, fines, or private actions may be imposed on firms
· Civil review – this can be sought when there may be benefits from the collusion or horizontal agreements
· For these more benign agreements, the tribunal can evaluate the features of the agreement to determine if they are proportional to the rationale and if the benefits/detriments are balanced between pro- and anti-competitive behaviours
· Criminal Per Se illegality – section 45
· Naked collusive agreements between competitors that are facially harmful to competition
· Price fixing cartels, territorial divisions
· Imprisonment not exceeding 14 years
· Fines 
· Private damages
· Civil review – section 90.1
· Other horizontal agreements that may harm competition but also generate significant benefits in terms of efficiency, innovation, new products, and services
· Joint ventures, strategic alliances, R&D
· Traditionally, only injunctions
· New: AMPs and private rights of action
· Won’t be tested on this for midterm – care about the distinction between s. 45 and s. 90.1
· S. 45(1) Every person commits an offence who, with a competitor of that person with respect to a product, conspires, agrees or arranges
· (a) to fix, maintain, increase or control the price for the supply of the market;
· (b) to allocate sales, territories, customers or markets for the production or supply of the product; or
· (c) to fix, maintain, control, prevent, lessen or eliminate the production or supply of the product
· Price fixing cartels and collusion
· Harms from cartels have been recognized since 1889
· Least controversial area of competition evil – everyone agrees that cartels have anti-competitive effects regardless of the activity 
· “Supreme evil of antitrust” (US Trinko case, 2004)
· Since this is the worst kind of behaviour, many courts adopt Per Se illegality
· Per se illegality – actions that are deemed inherently anticompetitive and illegal on their face, without requiring proof of actual harm to competition or market impact (automatically prohibited – little economic analysis needed)
· we know from past evidence and theory that cartels are bad and have no redeeming features 99% of the time 
· No point of economically analysing cartels – flows from evidence of coordination or communication between competitors
· Fact-driven analysis – is there evidence of cartel coordination?
· Any evidence of cartel coordination will be treated as illegal – facts rather than effects
· Better not to waste resources – the fact that there is coordination will lead to these effects (presumed)
· Naked price fixing is criminal in Canada and the US (not in the EU but there is a version of per se illegality)
· “Cartels are cancers on the open market economy” – EU Commissioner of Competition, 2004
· “Such agreements have a greater adverse economic impact on society than do theft and fraud. This is because, in addition to leading to a transfer of wealth from victims of the agreement to the participants in the agreement, they also generally result in further detrimental effects on the economy.” – Canada v Maxzone Auto Parts, 2012
[bookmark: _heading=h.z1hyehfdq1sh]Economic Incentives to Collude
· On the spectrum of perfect competition (no market power) 🡪 monopoly (maximum market power)
· The moment you move slightly away from a monopoly, the incentives to collude are clear 
· Ex: in a duopoly – huge incentive to collude
· Bertrand Model of Duopoly – strategic price competition between two firms producing homogenous goods, where consumers choose the lowest-priced option
· Ex: Only two firms A and B: Coke and Pepsi 
· Homogenous good: Coca-Cola drink (consumers see the drink as the same – difference in branding)
· Same cost of production – marginal cost of $5
· The two firms compete on price 
· If firms compete on price, even a duopoly will price equal to marginal cost – outcome = perfect competition
· This result may not be true once we relax some assumptions
· Ex: if the products are differentiated
· Ex: if companies compete on quantity (Cournot competition)
· Ex: if we add more firms (oligopoly)
· Nonetheless, duopoly/oligopoly firms do not reach monopoly outcome
· Question becomes: is there a way to recreate a monopoly outcome through an agreement with your rival? 
· Once you inject some minimal form of competition, there is a reason to escape it – leads to collusion
· Firm A’s independent behaviour imposes negative effects on Firm B and vice versa
· There is an incentive to collude in order to reach (and then split) monopoly outcome
· Better for firms but consumers would be worse off 
[bookmark: _heading=h.hge05r420g3k]How to reach a collusive agreement that is anticompetitive (violation)
· Explicit collusion 
· Firms acquire mutual understanding through direct means
· Ex: managers meet in a room to agree on prices
· Evidence: written documents, contracts, videos, recordings, emails, etc.
· S.45(2) – penalty can be fines, imprisonment, etc.
· Evidence of two firms who are competitors fixing prices
· Don’t want competitors to talk to each other about prices – per se legal
· Easier to prove if the firms were actually changing their prices to reflect their discussion but all you need is communication to bring a case
· Example: Jack hosts a dinner party where the guests are 9 competing realtors
· At dinner, Jack announces that his firm is raising its commission rate from 4-8%
· In the next months, all 9 adopt an 8% rate
· No formal agreement is necessary:
· In the real world, you would need some evidence that everyone at the party adopted this policy but as long as you have evidence of the announcement and implementation of that policy, it counts as collusion 
· “meeting of minds”… “mutual consent”… “joint intention”… “concurrence of wills”… “conscious commitment to a common scheme designed to achieve unlawful objective”
· Example: no communication at all – cousin, gas station example
· Conscious parallelism – reacting to the market conditions without direct communication of price fixing
· This is lawful
· We want firms to make rational decisions – if that means reacting to what we see in the world, you should be allowed to do that otherwise firms might be prevented from doing anything (will be scared)
· Enforcer has no idea what the costs are behind the price set or what the monopoly price might be 
· Idea behind competition – let market forces under demand determine what the competitive prices will be and ensure that market prices won’t be distorted (like by an agreement) to distort prices
· Since this problem is too difficult, if the law focuses on communication, there will be no liability if there is no communication
· Defining collusion
· Explicit collusion – illegal
· Tacit collusion – problematic grey area (implicit, unwritten understanding between firms to coordinate actions without direct communication, aiming to increase profits)
· Evidence of communication is weak but there is some evidence that we can infer collusion
· Would have to find facilitating factors for which you can infer collusion
· Conscious parallelism – lawful
· S. 45(3) – Evidence of conspiracy, agreement or arrangement (tacit collusion)
· (3) In a prosecution under subsection (1) or (1.1), the court may infer the existence of a conspiracy, agreement or arrangement from circumstantial evidence, with or without direct evidence of communication between or among the alleged parties to it, but, for greater certainty, the conspiracy, agreement or arrangement must be proved beyond a reasonable doubt.
· Must meet the criminal standard of beyond a reasonable doubt
· Inference needed since direct evidence is rare
· Inference centers around “meeting of minds” and lack of independent decision-making
· Since it is bound by the criminal standard of proof (beyond a reasonable doubt), it is not easy
· At the same time, need to avoid risks of finding criminal violations when there is in fact no collusion (false positives)
· Moreover, absent collusive coordination, it is bad policy to ask profit-maximizing entities not to respond rationally and independently to market conditions
· Atlantic Sugar – decided before law developed in its modern form
· No dual-track approach existed (s. 45 criminal / s. 90.1 civil review) at the time
· “unduly” requirement: needed to prove both (a) intention to agree (b) intention to lessen competition unduly
· This would result in a breach of competition law
· Must demonstrate an intention to agree and then an intention to lessen competition unduly (not clear on what this meant)
· Intention to harm competition to a significant extent (not de minimus)
· Difficult to win cases – had to show both components of unduly requirement
· Majority is trying to carve out a distinction between collusion and conscious parallelism based on the current state of the law
· SCC identified this distinction that is now solidified in our law
	[bookmark: _heading=h.82tzrl5dlkzd]Atlantic Sugar Refineries Co Ltd et al v Attorney General of Canada, [1980] 2 S.C.R. 644 🡪 distinction between collusion and conscious parallelism; independent behaviour should not be illegal

	Facts
	· Sugar market in Eastern Canada made up of three rivals: Redpath, Atlantic Sugar, St. Lawrence
· Market share fixed during WWII provided quotas to the rivals through regulation 
· Redpath: 43% 🡪 42.7%
· Atlantic: 35.5% 🡪 35.6%
· St. Lawrence: 21.5% 🡪 21.7%
· Price war began in 1958 by Redpath, which was ended after some years because it wasn’t really working for them 
· Rivals undercut the price and it did not become profitable for Redpath
· 1966 Redpath’s internal memo – trying to increase market share would give rise to another price war 🡪 keeping market share fixed would reduce need for aggressive competition and price wars
· Keep price the same because increasing would give rise to price war again
· Price list found in public lobby of Redpath, although actual prices often departed from that list
· No evidence of agreement or communication 
· Law was unclear about conscious parallelism 
· TJ: no evidence of collusion on pricing, and refers to “tacit agreement” on market shares – however, TJ acquitted them finding absence of “undueness”
· Parties did not have the intention to lessen competition to that extent (unduly)
· Quebec CoA: entered a conviction but then overturned by SCC

	Issues
	· Was this collusion?

	Holding
	Agreed with TJ – acquitted (conscious parallelism).

	Ratio
	Despite lack of modern language on the issue, implicit in the decision is a distinction between collusion and conscious parallelism: merely parallel, independent behaviour should not be illegal.
· Maybe only the main takeaway from this case

	Reasoning
	Pigeon J (majority)
· It is not possible to say that the TJ erred in law 
· Mens Rea requirements: intent to enter into an agreement and intention to lessen competition unduly
· Missing the second requirement – no adequate proof that the agreement lessened competition unduly
· Majority reached a good conclusion on market shares – outcome was correct (would be conscious parallelism)
· Another issue inconsistent with today’s law – contract-law type communication requirement
· Pigeon J: in order to make an agreement by tacit acceptance of an offer there must not only be a course of conduct from which acceptance may be inferred, there must also be communication of this offer
· This reasoning seems to refer to contract law principles like offer/acceptance
Dissent (Estey): agreement should be understood in the broadest sense accorded to the world in the language, not from a specialized branch of law

	Notes
	· Suppose the Court found that historical market shares supported coordination: how would the firms behave going forward? Ignore their historical shares?
· Only solution: price regulation or breaking them up in smaller entities
· Unduly requirement
· Today, law adopts dual-track approach
· Hardcore cartels are per se illegal under s. 45 (criminal)
· Don’t care about effects and only communication
· More ambiguous agreements are evaluated under s. 90.1 (civil review)
· Unduly requirement made us check if the effects are bad – waste of resources because we know the effects are bad
· Per se illegality under s. 45 – no need to prove economic effects
· Within s. 45, conscious parallelism lawful when there is no evidence of coordination
· Holding of this case is inconsistent with what the law actually is – don’t get confused
· S. 45(3) was added to eliminate uncertainty on the issue of agreement (offer/acceptance issue)
· S. 45(3): today, inference of collusion can be made with or without direct evidence of communication
· What about price list? Could that be considered communication or facilitating practice?
· Answer depends on specific facts and characteristics of the price list, but it is an issue that could be raised in a similar case today



· Competition Bureau has useful documents called guidelines 
· We have guidelines for agreements, abuse of process, mergers, etc. 
· Not binding – persuasive authority at most and reflect the best representation of the law from who you are
· NOTE: the guidelines available right now are not the most recent (they are still publishing) so may not be correct to reflect the changes in the law
· 2.2 “The Bureau does not consider that the mere act of independently adopting a course of conduct with awareness of the likely response of competitors or in response to the conduct of competitors, commonly referred to as “conscious parallelism”, is sufficient to establish an agreement for the purposes of s. 45(1).”
· However, parallel conduct, coupled with facilitating practices, such as sharing competitively sensitive information or activities that assist competitors in monitoring one another’s prices, may be sufficient to prove that an agreement was concluded between the parties
· Can we explain the outcome we see with pure independent behaviour? If it is hard to do so, there may be a theory of harm evidenced from facilitating practices
· 2.2 “In determining whether an agreement exists, the Bureau will consider whether the parties to the alleged agreement or arrangement reached a "meeting of the minds", either explicitly or tacitly, to engage in the conduct described in subsection 45(1).”
· This subsection will apply to all forms of agreements between competitors, regardless of the degree of formality or enforceability and regardless of whether it has been implemented.
· An agreement may be established through direct evidence that the accused entered into an agreement, or it may be inferred from a course of conduct or other evidence.
	[bookmark: _heading=h.9jfwgnq2i8te]Imperial Chemical Industries Ltd v Commission of the European Communities, European Court of Justice (1972) 🡪 implicit collusion in an oligopoly; parallel behaviour as evidence of a dependent response

	Facts
	· 10 firms, 80% market share
· Oligopoly for specialty dyes with price leaders in each country
· Inelastic demand – buyers not very sensitive to price increases
· Three prices: 1964, 1965, 1967
· Price increases announced in advance of 1965 and 1967
· Not directed to the competitors – just public
· Price announcements created transparency, which helped competitors coordinate price increases

	Issues
	· Is the evidence compatible or incompatible with competition and independent behaviour?

	Holding
	Evidence is incompatible with competition and independent behaviour – unlikely that 10 firms could match their behaviour without something else going on.
· Dismisses application and orders applicant to bear costs

	Ratio
	· Parallel behaviour, while not illegal, can be strong evidence when market outcome cannot be explained by rational independent response

	Reasoning
	· Given the number of producers on the European dyestuff market, not possible to say that price alignment was rational oligopolistic response
· These could build a case for facilitating practices that point to collusion:
· Orders sent to representatives on the same day, same hour, very similar drafting, identical phrases
· Evidence of meetings between producers discussing prices, dates and timing of intended price increases
· All this could not be explained without concertation

	Notes
	· European Commission – main authority for European competition
· Canada has an adversarial process where cases are brought from the bureau to tribunal for adjudication (separates the investigative and decision-making function)
· European Commission is both an investigator and an adjudicator 
· Cases can be appealed though
· European case (Article 85 is now Article 101 TFEU – for future reference)
· What could one of the accused firms argue to demonstrate no collusion?
· Input cost increases – demonstrate that their costs to produce the dyes increased so they had to increase the price
· Customers want to know what the prices are so we needed to announce them
· Important to note that there is inelastic demand; also note number of players 
· Can I explain the outcome based on pure independent behaviour?
· In Atlantic Sugar, it was much easier to see what the competitors were doing but the more competitors you have, it comes increasingly difficult to coordinate
· Difficult to reach the outcome and even more difficult to sustain the outcome because everyone has an incentive to cheat
· If you tell your competitors but not the other colluders, you get gain profit from the price gap



	[bookmark: _heading=h.nke96dc8jtys]Interstate Circuit Inc v United States, (1939) US Supreme Court 🡪 hub-and-spoke collusion; each distributor knew cooperation was essential to successful operation of the plan (letter facilitated agreement)

	Facts
	· Interstate Circuit and Texas Consolidated Theaters were dominant movie-theater companies in various Texas cities
· Agreement with 8 distributors of films (75% of first-run films in the US)
· Distributors compete amongst themselves and theaters compete amongst themselves but not between each other
· First-run films – movies shown right after release 
· Letter from Interstate to distributors – we will not purchase films from you unless you agree that:
· You will not sell the movies in subsequent runs to other theaters at a price less than 25%
· You will not permit first-run films to be shown on a double-bill with another feature film 
· Double-bill policy – buy a ticket and watch two movies for price of one
· Not good for theaters – good for consumers
· Some theaters use this to win competition
· Letter sent to each distributor explicitly included the list of all distributors who would receive the same letter – operative 
· Source of competitive pressure: letter enables distributors to raise their prices without ever reaching an agreement between them 
· Where is the collusive agreement?
· The letter is sent by a theater to the distributor – communication is not happening between direct competitors

	Issues
	· Was this collusion amongst the distributors?

	Holding
	Yes – sufficiently established unlawful conspiracy.

	Reasoning
	Mr. Justice Stone
· “While the District Court’s finding of an agreement of the distributors among themselves is supported by the evidence, we think that in the circumstances of this case such agreement for the imposition of the restrictions upon subsequent-run exhibitors was not a prerequisite to an unlawful conspiracy”
· “To be sure, business behavior is admissible circumstantial evidence from which the fact finder may infer agreement.”
· “It was enough that, knowing that concerted action was contemplated and invited, the distributors gave their adherence to the scheme and participated in it. Each distributor was advised that the others were asked to participate; each knew the cooperation was essential to successful operation of the plan.”
· “Acceptance by competitors, without previous agreement, of an invitation to participate in a plan, the necessary consequence of which, if carried out, is restraint of interstate commerce, is sufficient to establish an unlawful conspiracy under the Sherman Act.”

	Notes
	· Institutional structure:
· There are two institutions: Federal Trade Commission and the Department of Justice – both bring antitrust cases
· What if someone else is involved that is not a rival?
· Hub-and-Spoke Collusion 
· Even though there is another player in the space that isn’t a competitor
· Hub-and-spoke collusion is where you have a hub that facilitates collusion to the spokes 
· Interstate is telling the distributors to collude, and they will benefit from that collusion
· Since the distributors all got this letter, it was an invitation to create this scheme
· The collusion becomes horizontal because it is happening between the distributors


[bookmark: _heading=h.aswt3obmcsid]Takeaways from this Class
· Criminal, per se illegality: naked horizontal agreements for which there is usually no redeeming virtue
· Price fixing, territorial divisions, hub-and-spoke collusion
· S. 45(3) – collusion can be inferred with or without formal agreement or direct communication (need evidence of a “meeting of minds”)
· However, conscious parallelism escapes the law – cases of purely independent behaviour and decision making
· Same economic outcomes (collusion and conscious parallelism) treated differently under competition law
· Market conditions conducive to collusion
· 1. Sufficient incentives to collude
· High barriers to entry
· Inelastic demand enables higher price increases
· 2. Ability to reach agreement
· Small number of firms
· Similar and stable costs
· 3. Ability to detect deviations
· Demand stability
· Small number of firms
· Price transparency
· Small number of transactions
· Local markets
· 4. Ability to punish
· Punishing deviations implies self-punishment 
· Showing rivals you are willing to incur losses to signal that you are ready to punish rivals to the point that you are willing to harm your own profits in favour of a collusive outcome
· New focus: AI collusion
· Can pricing algorithm facilitate collusion?
· Did the cartels communicate in purchasing the pricing tools? 
· Might become a facilitating practice in that regard
· Can pricing algorithm collude without human input?
· Solution might be:
· Human communication – discoverable
· Cartel pricing rules by humans – hidden and hard to discover
· Algorithm communication – not present
· Cartel pricing rules by algorithms – discoverable 
· Easier to discover than when human agents are involved
· Could be through auditing the algorithms 
· Either we live with the monopoly pricing or look inside the algorithms
[bookmark: _heading=h.369e5rrj7j03]Class 3 – Horizontal Agreements, Pt II (Jan. 27th)
· Competition Act, Section 1 – objectives of the Competition Act
· All goals in this section cannot be maximized or pursued at the same time
· Tension between efficiency and protection of small businesses
· Horizontal agreements – two or more firms involved 
· Dual-track approach
· Criminal Per se illegality (illegality stems from agreement itself, not from analysis of the effects of the agreement) (s. 45)
· Naked collusive agreements between competitors that are facially harmful to competition
· Price fixing cartels, territorial divisions
· Imprisonment
· Fines
· Private damages
· Civil review (s. 90.1) – other horizontal agreements that may harm competition but also generate significant benefits in terms of efficiency, innovation, new products and services
· need to look at the effects of the agreement
· Joint ventures, strategic alliances, R&D
· Traditionally, only injunctions
· New: AMPs and private rights of action
· Main issue we looked at last class – conscious parallelism 
· Reach the same outcome as a cartel without any form of communication
· Since we don’t know how to handle this problem, Competition Act says that it escapes liability since there is no communication
· Defining collusion
· Explicit collusion – illegal 
· Tacit collusion – problematic grey area
· Conscious parallelism – lawful 
[bookmark: _heading=h.oh9mzgflftmt]Theoretical Considerations of Competition Law – Turner, Posner, Kaplow
· Can we solve the oligopoly (markets with few number of players who can observe what other players are doing and independently reach a collusive outcome) problem?
· In oligopolies (markets with only a few firms), there is intrinsic independence between firms’ decisions
· Turner summarizes (1962) the current status quo of the law:
· Parallelism can be a “rational individual decision in the light of relevant economic facts” – cannot do much to change the behaviour
· Demanding irrational behaviour would be virtually impossible
· Oligopolistic interdependence, even if it has bad economic consequences, must be accepted as an immovable fact of life
· Reply to Turner by Judge Posner (1968)
· Collusion and conscious parallelism can lead to the same negative economic outcomes – cannot just accept this legal blind spot
· Impose fines on firms for engaging in conscious parallelism
· Firms will internalize these expected fines and change behaviour
· Similar view to Posner developed by Kaplow (2013)
· Current paradigm relies on some form of direct or indirect communication
· All coordinated price elevations should be sanctioned
· Damages, fines, or even imprisonment as sanctions
· Later, Posner recognizes the flaws in his own views (2014)
· After reading Kaplow’s book – realized he underestimated the practical feasibility of antitrust remedies
· If the enforcer tells “the sellers to know it off, what are supposed to do instead?”
· Conditioning liability on some form of communication, at least, provides a clearer legal distinction and guidance 
· No enforcer could design a remedy
· Asking firms to ignore their best response – not practical
· Other solutions are equally problematic:
· Regulate prices in a wide range of sectors with oligopolies?
· Break up firms to have less concentration and more competitors?
· However, can we at least still try to adopt more “preventative” policies?
[bookmark: _heading=h.d5vfnzwrtpfc]Preventative Policies 
· Preventative policy – prophylactic merger policy
· Blocking mergers that may give rise to oligopolistic structures
· If we block mergers, we prevent the risk of independent coordination that leads to conscious parallelism 
· When the number of players goes down, the likelihood of coordination goes up
· Ex ante prevention of market structures that facilitate parallelism – based on a forecast rather than evidence of result
· Leniency and immunity programs – another powerful tool available to Bureau 
· It is often hard to identify cartels (under-enforcement)
· At the same time, successful collusion often requires efforts to stabilize coordination
· Members of the cartel (charging the monopoly price) have an incentive to cheat and undercut the monopoly price to gain profit
· Leniency programs create additional instability and are an effective tool at fighting existing, but undetected coordination
· Leniency and immunity programs work by offering reduced penalties to corporations and/or individuals involved in collusion in exchange for cooperation with competition authorities
· First person to disclose will get immunity
· Subsequent members may be eligible for leniency – first non-immune party to come forward may receive a fine reduction
· When a company uses the programs, all current directors, officers and employees can benefit from immunity
· New Focus: AI Collusion
· Can pricing algorithm facilitate collusion?
· Can pricing algorithm collude without human input?
· New focus: wage-fixing (won’t be tested on)
· Section 45 – Conspiracies, agreements or arrangements regarding employment
· (1.1) Every person who is an employer commits an offence who, with another employer who is not affiliated with that person, conspires, agrees or arranges
· (a) to fix, maintain, decrease or control salaries, wages or terms and conditions of employment; or
· (b) to not solicit or hire each other’s employees.
· People will be priced out of the market if wages go down – if employers collude to set wages
· Section 45 – mentions locations of territories as collusion
· (1) Every person commits an offence who, with a competitor of that person with respect to a product, conspires, agrees or arranges
· (a) to fix, maintain, increase or control the price for the supply of the product;
· (b) to allocate sales, territories, customers or markets for the production or supply of the product; or
· (c) to fix, maintain, control, prevent, lessen or eliminate the production or supply of the product.
· S. 45(1)(b) – market allocation agreements
· Instead of fixing prices, they divide geographic locations 
· Market allocation agreements between direct competitors may be worse than price fixing
· Colluders don’t have to worry about cheating in the same way – don’t have to worry about price fluctuations, if other competitors are cheating
· price can fluctuate (if costs or demand change) without fear of retaliation or price wars from other members of the cartel
· Each firm is given a territorial/geographic monopoly in a certain area
· Specific categories mentioned in the Act (not tested on)
· Section 47 – bid rigging
· Collusive agreements surrounding bidding and tendering, and public procurement
· Section 48 – conspiracy relating to professional sport 
· Limit opportunities to participate as a player or competitor
· Section 49 – agreements or arrangements of federal financial institutions
· Agreements with respect to various rates of interest, deposits and loans
[bookmark: _heading=h.yy68ikntz5bl]Boundaries of s. 45
· Know the ancillary restrained defence – will be expected to know this based on the book and discussion here
· Ancillary restraints defence – s. 45(4)
· (4) No person shall be convicted of an offence under subsection (1) or (1.1) in respect of a conspiracy, agreement or arrangement that would otherwise contravene that subsection if
· (a) that person establishes, on a balance of probabilities, that
· (i) it is ancillary to a broader or separate agreement or arrangement that includes the same parties, and
· (ii) it is directly related to, and reasonably necessary for giving effect to, the objective of that broader or separate agreement or arrangement; and
· (b) the broader or separate agreement or arrangement, considered alone, does not contravene that subsection.
· Some desirable business transactions require explicit restraints
· Examples: non-compete clause for sale of assets or shares, common price for blanket license agreements for artistic works
· Particular clause is ancillary to the broader agreement
· Conditions under s. 45(4)
· If you can show there is a larger agreement that is legal (not to do with collusion) and the clause in question is ancillary to the broader agreements but related and necessary for the implementation of the agreement, it can be allowed and liability can be escaped
· Restraint is ancillary to broader, separate legal agreement
· Restraint is directly related and reasonably necessary
· This is how you justify these clauses
· More appropriate to review under civil reviewable matters (for example, s. 90.1) – won’t be analyzed as a criminal provision
· Examples of ancillary restraints in the guidelines – know these four categories of restraints that can be ancillary and may be allowed if necessary for the execution of the agreement:
1. A non-compete clause found in an agreement for the sale of assets or shares between parties
2. An agreement among competitors to charge a common price in a blanket license agreement for artistic works
3. Agreement to abstain from making material changes to a business pending the consummation of a merger; and
4. A non-compete obligation between the parent undertakings and a joint venture where such obligations correspond only to the products, services and territories covered by the joint venture agreement
· Won’t test us on the content for now – just know it exists – more relevant scenario covered later in the class under s. 90.1
· Other defences – not tested on (main defence tested on – ancillary restraint doctrine)
· Agreements between affiliates (agreement with subsidiary)
· Export agreements – qualified defence still subject to prosecution in other jurisdictions
· Regulated conduct defence – allowed by federal, provincial or municipal law (ex: law society rules – fixes prices that restricts entry into the marketplace, are they cartels?)
· There is something about the law society that looks like coordination but under policy justifications, we need to ensure there is a minimum quality of service
· Something consumers and society cares about – there is a trade-off: access to services vs quality of services for a regulated industry
· Allows forms of coordination prescribed by legislation
· Specialization agreements – parties unilaterally or reciprocally agree to discontinue production of a product and instead purchase that product from another party
· Dual-track approach – civil review (s. 90.1)
· Horizontal agreements can be covered under s. 90.1 when the agreement is a form of horizontal communication (explicit communication) but there are some redeeming qualities that might justify this collusion
· Liability under s. 45 – per se illegality (agreement or communication is automatically illegal without looking at its effects
· S. 90.1 (rule of reason analysis) – looks at a balancing of the agreements and the effects and is a rule of reason analysis 
· Traditionally, an injunction was imposed (prohibition)
· New – AMPs (monetary penalties) and private rights of action for horizontal agreements
· Since it is ambiguous forms of coordination, these new penalties have been sought
· Horizontal agreements under Canadian Competition law
· Distinction between s. 45 (Per se analysis) and s. 90.1 (Rule of reason analysis) – codified
· Horizontal agreements under US antitrust law 🡪 Section 1, Sherman Act which splits between a per se analysis and a rule of reason analysis 
· This is a case law development – no mention in statute
· Oral agreements covered under s. 1 and there might be debate about if it should be analyzed under a per se analysis or rule of reason analysis
[bookmark: _heading=h.e67s4bgi5n4v]Civil Review – Section 90.1
Agreements or Arrangements that Prevent or Lessen Competition Substantially 
· 90.1(1) If, on application by the Commissioner, the Tribunal finds that an agreement or arrangement – whether existing or proposed – between persons two or more of whom are competitors prevents or lessens, or is likely to prevent or lessen, competition substantially in a market, the Tribunal may make an order
· (a) prohibiting any person – whether or not a party to the agreement or arrangement – from doing anything under the agreement or arrangement; or
· (b) requiring any person – whether or not a party to the agreement or arrangement – with the consent of that person and the Commissioner, to take any other action.
· Note the consent requirement
· Main remedy – prohibition order 
· SLPC – same test used on dominance and mergers to analyze the effects of behaviours
· Agreement
· Unlike s. 45, no mention of “conspiracy” – not in the criminal realm
· Apart from this, follows similar principles to s. 45
· Regardless of the degree of formality
· Conscious parallelism is again, not covered
· Likely to Prevent or Lessen Competition Substantially in a Market (SLPC test)
· Six common agreements under s. 90.1
· Commercialization and joint selling agreements – parties agree to share a common distribution network, warehouse facilities for efficient reasons, joint development of a new product
· Obvious efficiency rationale – falls under scope of s. 90.1
· Whether these agreements are used for more problematic results 
· Ex: if there is a commercialization agreement that involves the sharing of pricing arrangements – not allowed under s. 90.1, may require parties to set aside the sharing of the prices
· Information sharing agreements – information exchange on production, distribution, managing techniques
· May help companies become more efficient but if it involves price sharing, might be set aside
· Research and development – agreement to share technology, know-how, or resources to accelerate innovation, new product development
· Clear efficiency reasons
· Joint production agreements – parties agree to produce a product, in whole or in part, in one plant or in a common or jointly controlled facilities, in order to achieve scale
· Joint purchasing agreements or buying groups – parties agree to combine their purchases to increase discounts or realize efficiencies
· Unions are an example – exempted from dual-track approach
· Non-compete agreements – usually related to mergers or purchased business
· May be several reasons why these agreements are implemented
· Scope of non-compete might be modified through s. 90.1
· Likely to Prevent or Lessen Competition Substantially in a Market (SLPC test)
· Lessening of competition occurs when agreement is likely to create, maintain, or enhance the ability to exercise market power 
· Allows Act to capture behaviour that harms competition
· Must lessen competition substantially – beyond a de minimis effect
· Also concern about preventing future harm 
· Prevention is not clear 
· Ability to raise the price, alter the terms of trade that would prevail in a competitive market
· Tribunal is asked to weigh the pros and cons of the agreement
· Whether the agreement leads to a substantial lessening of competition
[bookmark: _heading=h.5vc6cf2silsz]SLPC Analysis
· Legal analysis under s. 90.1 – three steps:
· What is the antitrust “relevant market”?
· Need to define this – what market?
· Two different dimensions: must define the product/service dimension and the geographical dimension
· Analysis of anticompetitive effects in the relevant market (if there is a SLPC)
· Evaluation of efficiencies and other defences/exceptions
· Under s. 45, there was no mention of SLPC or the relevant market – this is because it is about per se illegality (presuming that once we see forms of communication that involves price-fixing, this will lead to SLPC)
· Relevant market – step 1 of SLPC
· Market definition is a framework to assess competitive effects – need to define the “competitive field” 
· As soon as we move away from per se illegality and become interested in the effects, we have to determine effects on what?
· Must define the boundaries of the product and geography to then determine positions of the parties
· Product market – what are the products/services which compete with those of the firms in question?
· Geographic market – what geographic areas does the product/service compete in?
· Once we define the boundaries of the relevant market and the geographical dimension, we ask what are the market shares of the parties involved and what does competition look like beyond the agreement?
· Look to market shares, barriers to entry, and competitive effects in the defined relevant market 
· Market definition also needed for dominance and mergers
· Define relevant market 🡪 assess market shares 🡪 analyze relevant competitive factors that tell us about the impact of the impugned agreement
· Anticompetitive effects – step 2 of SLPC
· Safe Harbor Threshold – market share held by the parties must be more than 35% of the relevant market to facilitate an investigation
· If market share held by the parties collectively is less than 35% of the market, the Bureau won’t investigate under s. 90.1
· Concentration and other factors
· Levels of market concentration
· S. 90.1(3) – the Tribunal shall not make the finding solely on the basis of evidence of concentration or market share
· Other factors to be considered according to s. 90.1(2) – barriers to entry, domestic and international competition, degree of innovation, design of the agreement, etc. 
· Factors to be considered: competitive conditions
· Are barriers to entry high? – even if the agreement covers 50% of the market, can new competitors still enter?
· Is there domestic and foreign competition in the industry outside the agreement?
· Will the agreement cause the removal of vigorous competition?
· Would the parties be able to achieve the objectives independently?
· How dynamic is the market? – another way to think about barriers to entry
· Factors to be considered:
· Scope and duration of the agreement
· Does the agreement cover key aspects of competitive rivalry between the participants (marketing, sales, pricing, output levels)?
· Nature of information exchanged – sensitive commercial information such as pricing information, costs, trading terms, strategic plans
· If parties remain free to make independent decisions about such matters, concerns are reduced
· Is the agreement broader than necessary to achieve efficiencies and other desirable gains?
· Is the time period necessary to achieve objective
· Efficiencies and other defenses/exceptions – step 3 of SLPC
· Efficiency gains
· Introduction of new products, reduction of costs, rationalization of distribution, increased specialization in sales and marketing, improved efficiency, quality, etc.
· Efficiency gains must be greater than and offset any anti-competitive effect
· Examples:
· Joint venture between airlines
· Cooperation agreement on pricing, route planning, scheduling, frequent-flyer programs, cost-sharing, sales, etc. (these things are common in the airline industry)
· If there was an investigation by the bureau, likely outcome of a s. 90.1 case:
· Commissioner may settle with the parties through a consent agreement that prohibits certain aspects of the joint venture but not others (for instance, a prohibition on joint pricing and sharing other sensitive information)
· Otherwise, joint venture would remain in place
· Bureau trying to constrain the boundary of the joint venture to achieve efficiency while maintaining competitive results
· Two competitors agree to use a common distributor and common warehouse to reduce their costs and improve efficiency
· Will be fine if they continue to independently determine prices and remain free to supply through other distributors
· Also fine if they agree that the common distributor will not disclose any pricing, marketing, or sensitive commercial information
· If Bureau determines that the design of the agreement may result in a substantial lessening of competition:
· Bureau may require parties to modify the agreement or prohibit the agreement altogether
	[bookmark: _heading=h.onhz0l4z9pb6]Broadcast Music, Inc v Columbia Broadcasting System, (1979) US SC 441 U.S. 1 🡪 instance where horizontal agreement had pro-competitive rationales; per se illegality doesn’t apply

	Facts
	· CBS – a network of TV and radio stations that shows programs with copyrighted music
· BMI and ASCAP (performance rights organizations) offered blanket licenses for IP related to artistic work (music)
· Blanket license: purchaser had right to perform all licensed work for a given term (almost all domestic copyrighted compositions in the repertory)
· Allows the organization to sell a bundle of music to purchasers that would then be able to perform it 
· BMI and ASCAP also provided policing by detecting unauthorized users
· Contract for the purchase of a blanket license for compositions that can be used in TV and radio stations – either a set dollar amount or % of revenue obtained by purchaser (here, CBS)
· Still possible for purchasers of blanket licenses to negotiate with individual composers 
· CBS alleged that blanket license was a per se illegal price-fixing agreement that allowed copyright owners to stop competing for the price of their copyrighted work
· District Court (trial) rejected CBS’s claim 
· Since direct negotiation with individual copyright holders was still possible, it was not possible to think about a classic per se violation of the Sherman Act
· CoA found the blanket license was a price fixing agreement and therefore, it is per se illegal 

	Issues
	· Should per se illegality apply to blanket licenses?

	Holding
	Per se illegality does not apply – reversed CoA; remanded on Rule of Reason.
· The issuance by ASCAP and BMI of blanket licenses does not constitute price-fixing per se unlawful under the antitrust laws.

	Ratio
	· Not all arrangements among actual/potential competitors that affect price are per se illegal
· Blanket licenses may be a desirable mechanism to reduce high transaction costs and promote more efficient economic transactions
· The blanket license has provided an acceptable mechanism for at least a large part of the market for the performing rights to copyrighted musical compositions, we cannot agree that it should automatically be declared illegal in all of its many manifestations
· Rather, when attacked, it should be subjected to a more discriminating examination under the rule of reason

	Reasoning
	White J
· Case should be analyzed through what we understand as s. 90.1 (to balance the pros and cons of the license)
· Certain agreements are so “plainly anti-competitive” and so often lack any redeeming virtue, that they are conclusively presumed illegal without further examination
· This presumption of illegality and anti-competitive effect might prohibit agreements that are beneficial to competition
· In a literal sense, the license fixes prices for artists – involves some degree of price-fixing
· However, literal interpretation is overly simplistic 
· Except for clear naked collusion, inquiry must focus on effects (Rule of Reason)
· Do blanket licenses facially appear to almost always restrict competition and output OR are they designed to increase economic efficiency and render markets more competitive?
· Here, the blanket license is not a “naked restraint of trade with no…” – blanket licenses developed out of a practical place in the market
· Thousands of users, thousands of copyright owners, and millions of compositions
· Most users want rapid, unplanned and easy access to a repertoire
· Owners want a reliable method of collecting for the use of their copyrights
· Individual monitoring and enforcement costs would be very high to determine whether there are copyright violations
· The whole is greater than the sum of its parts – blanket license can be thought of as a “different product” that allows efficiencies that would otherwise not be possible
· It is not really a joint sales agency, but simply a seller of a blanket license
· CBS “had a real choice” to still obtain individual licenses (no legal or conspiratorial impediment)
· Per se illegality is not the correct approach – need “Rule of Reason” when we balance anticompetitive and pro-competitive effects


· How would BMI v CBS be addressed under the Canadian Competition Act?
· A s. 45 case would fail – Bureau wouldn’t bring this case
· At most, the Bureau would consider whether blanket licenses are anti-competitive under s. 90.1
· S. 45(4) – Ancillary Restraint Defence could be invoked
· Guidelines – s. 45(4) include agreements to charge a common price in a blanket license agreement for artistic works
· S. 90.1 – substantial lessening of competition vs competitive gains
· Two important legal implications – arguments you could make to shift the analysis to escape liability:
· Arguing that a horizontal agreement is more complex or ambiguous than naked collusion and price fixing
· Can switch the framework from s. 45 🡪 s. 90.1 
· Ancillary Restraint Defence under s. 45(4) is potentially available 
· Framing an agreement as vertical rather than horizontal
· From per se illegality to rule of reason
· Civil reviewable practice, Part VII of the Competition Act
	[bookmark: _heading=h.pb1yb7r94m7e]Continental Television Inc v GTE Sylvania Inc, 433 U.S. 36 US SC (1977) 🡪 framing agreement as vertical rather than horizontal to shift liability from per se illegality (criminal) to “Rule of Reason” analysis (civil)

	Facts
	· Respondent (Sylvania) manufactures and sold TV sets, relying on independent distributors
· New franchise policy in 1962 – phased out its wholesale distributors and began to sell its TVs directly to a smaller and more select group of franchised retailers in specific locations
· Dispute arose between the retailer Continental and Sylvania, which led to the termination of Continental’s franchises
· Disputes about moved locations, Sylvania adding new competitors, etc.
· Sylvania was sued under s. 1 of the Sherman Act for entering into franchise agreements that prohibited the sale of Sylvania products other than from specified locations
· Continental’s argument – new policy limited competition by restricting geographic scope creating a geographic monopoly
· Reduced the number of retailers that could sell the product and limited their ability to move to different locations – new policy blocked competition between retailers that would have occurred if Sylvania had a different policy

	Issues
	· Was the respondent’s behaviour anticompetitive?

	Holding
	Rejects per se illegality. 

	Ratio
	· If you can frame an agreement as vertical, then you are automatically outside per se illegality because courts recognize that vertical agreements have several virtues 

	Reasoning
	US Supreme Court Majority
· Rejects per se illegality when dealing with vertical agreements (not between direct competitors – manufacturers and distributors or manufacturers and retailers (within supply chain))
· Vertical restrictions reduce intrabrand competition by limiting the number of sellers of a particular product competing for the business of a given group of buyers – location restrictions have this effect
· Vertical restrictions promote interbrand competition by allowing the manufacturer to achieve certain efficiencies in the distribution of his products
· Interbrand competition is more important – dealing with vertical agreements should not be considered per se illegal
· 1. New manufacturers can use the restrictions in order to induce competition and aggressive retailers to make the kind of investment of capital and labour that is often required in the distribution of products unknown to the consumer 
· Manufacturers can block competition between retailers so that the retailers have an incentive to promote and invest in the new brand
· 2. Established manufacturers can use them to induce retailers to engage in promotional activities or to provide service and repair facilities necessary to the efficient marketing of their products
· Manufacturer is limiting competition inside the supply chain (like between retailers) but if this allows the manufacturer to be better known or increase their competition outside the supply chain, it may be permitted
· 3. Because of market imperfections such as the so-called “free rider” effect, these services might not be provided by retailers in a purely competitive situation
· Ensuring retailers provide a certain minimum level of service works in favour of finding that per se illegality doesn’t apply to vertical agreements
· 4. Manufacturers have an economic interest in maintaining intrabrand competition as is consistent with the efficient distribution of their products
Justice Browning (Dissent)
· Emphasizes that these agreements should be seen as per se illegal
· Sylvania’s conduct toward Continental thwarted an important purpose of the Sherman Act – preserving the right of independent business entities to make their own competitive decisions, free of coercion, collusion, or exclusionary practices
· Congressional debates reflect a concern not only with the consumer interest in price, quantity, and quality of goods and services, but also with society’s interest in the protection of the independent businessman, for reasons of social and political + economic policy
· It is possible, because of its indirect social and moral effect, to prefer a system of small producers, each dependent for his success upon his own skill and character, to one in which the great mass of those engaged must accept the directions of a few


[bookmark: _heading=h.i8oy1q4hhvx3]Week Four – Abuse of Dominance (Feb. 3rd)
· Main idea to remember on horizontal agreements for midterm
· Dual-track approach: s. 45 and s. 90.1
· Per se illegal cartels vs the more ambiguous nature of collusion which requires the balance of pros and cons 
· Communication and conscious parallelism; hub-and-spoke collusion 
· Hub-and-spoke – horizontal collusion between competitors but orchestrated by another actor at another level of the market (vertically)
· Per se illegality vs. rule of reason 
· S. 45 vs s. 90.1 
· Ancillary restraint doctrine 
· Applies when looking at s. 45 agreements to restrictions that do not apply to the whole thing but the restraint is ancillary and if you show the restraint is fundamental to the larger legal agreement, you can potentially escape liability
· Horizontal vs vertical agreements
· Horizontal – between competitors
· Vertical – between non-competitors but those in a supply chain
· Plus goals of the Act, deadweight loss, etc. 
[bookmark: _heading=h.ohj4p4sczgm]Example Scenarios – Horizontal Agreements
· You are the lawyer representing a client in the following scenarios:
· You are pretty sure that the Competition Bureau may soon find evidence of explicit collusion
· Think about the leniency programs – if your client is the first to apply for this program, they will essentially get full immunity than other members of the cartel
· If they don’t want to do that, engage in a s. 45 analysis 
· Your client is involved in some form of coordinated behavior, but it operates in a tight oligopoly
· Did you ever communicate with your rivals? 
· If answer is no, start think about conscious parallelism and advise your client not to communicate
· S.45 case will end due to lack of communication
· Your client has never spoken or attempted to communicate with competitors, yet they are all charging supra-competitive prices
· Is there anything else that isn’t direct communication that might provide evidence towards not purely independent actions?
· Your client has included a non-compete clause in an agreement for the sale of shares
· In the guidelines as an exception to anti-competitive behaviour
· Could raise the ancillary restraint defence – if entire agreement is legal and the non-compete is reasonably related to the objective of the agreement, you could raise the ancillary restraint defence
· Could also think about s. 90.1 and frame the whole agreement under it – on balance, the whole agreement is pro-competitive
· But ancillary restraint defence is the main tool you would probably use to defend your client 
· Your client is convinced that the agreement serves a pro-competitive purpose and achieves efficiency gains in the industry
· Engage in a s. 90.1 case – traditional outcome is a prohibition order or a consent agreement between the parties
· The Bureau believes that your client’s Research and Development agreement violates s. 45
· If this is a true R&D agreement, there is no s. 45 case – operates under s. 90.1 since there are benefits of such agreements
· Your client (a manufacturer) entered into an agreement with some retailers and the Bureau believes that the agreement violates s. 45
· If this is a vertical agreement, s. 45 wouldn’t apply
· There are rationales to such agreements recognized by courts
· Might be risk if this is a hub-and-spoke collusion but apart from that, they would escape criminality
· More section 90.1 cases
· R&D joint venture between two firms to develop a new product X – the development entails high commercial risk, and the agreement specifies that each party must provide substantial funding to the joint venture
· Clause in agreement: Parties are not allowed to conduct R&D for product X outside of the joint venture. Once X is successfully developed, the two firms can produce X and sell independently.
· This is a s. 90.1 type of problem – pro-competitive rationale
· If this clause didn’t exist, parties wouldn’t want to invest in research and development since there is too much risk since the other party could develop the product on their own accord or through other means 
· The chances that R&D agreements will be created will increase when clauses like this are included – parties must develop together but can sell and produce independently 
· R&D joint venture between two firms to develop a new product X. The development entails high commercial risk, and the agreement specifies that each party must provide substantial funding to the joint venture
· Clause in agreement: Parties are not allowed to conduct R&D for product X outside of the joint venture. Once X is successfully developed, the two firms can produce X and sell independently.
· The R&D agreement restricts the ability of members to engage in R&D in unrelated projects for unrelated products
· This is broader than the first example
· In the balance of pro- and anti-competitive effects, the anti-competitive effects might outweigh here
· They are unable to engage in R&D for products unrelated to the joint venture
· All about the scope – this is overly broad
· Commercialization agreement to share a common warehouse and a joint distribution network (allowed under s. 90.1)
· A member of the agreement also wants to add a restriction on price competition among the members 
· Usually not allowed under s. 90.1 unless you have a strong argument – price restrictions are usually not permitted
· Vertical agreements and “free-riding”
· For the midterm:
· Once you can define an agreement as vertical, you are outside of s. 45 
· In general, vertical agreements are more benign than any other form of horizontal collusion
· Rationale courts have recognized is that these restrictions address free-riding problems inside supply chains
· Tools manufacturers use to solve free-riding problems against distributers/manufacturers/etc.
· Free riding problem
· Happens when someone benefits from another business’s efforts or investments without paying for them, which can undermine incentives to invest in quality, service, or promotion
· Going to a retailer and getting a certain service to learn about the product and then going to find the cheapest retailers
· Manufacturers want retailers to give services to the consumers to create relations with the consumers 
· But if a discounter down the road is getting all the business while the retailer is providing the service, it isn’t worth it for them to invest in the service since no one is buying from them – they are competing on price and not quality of the service
· Manufacturer might be better off restricting competition on retailers 
· Only one retailer can sell the product so they are retailer monopolists, but they can invest in providing services to the consumer 
[bookmark: _heading=h.lqvvmyh6vf07]Class Game
· Cartels are often widespread but also very unstable 
· Members have an opportunity to undercut the cartel as defectors to gain more customers 
· What would have happened if the class had 200 students?
· Depends on the incentive – might be more defectors if the gift card was for more
· Communication plays a role – even if communication was completely banned, at some point in repeating the game, we would have gotten to the full collusive outcome 
· What happens with conscious parallelism – achieve the collusive scheme on your own through observation
· Why leniency programs are effective – provides an incentive
· What would have happened if we put the question in ChatGPT and asked it what to do?
[bookmark: _heading=h.5l35gznob7gx]Single Firm Conduct – Abuse of Dominance
· Behaviour from a single firm – not restriction coordinated between players
· This firm has to be dominant – must define what dominance is
· Once a firm is classified as dominant, there are some practices and behaviours that constitutes an abuse of dominance addressed by the Competition Act
· Behaviours that prevent new entrants to the market for example
· SLPC test is applied here too
· Dominance – position of substantial monopoly power or similarly, substantial market power
· Better definition of dominance – position of substantial market power where they can influence price and non-price variables of competition
· In a single monopoly, that firm has the maximum level of market power where these firms make decisions independently that can influence price, quality, etc., of the product without competitive responses
· In reality, markets generally aren’t fully monopolies or perfectly competitive – somewhere in between
· The firm must have substantial market power 
· Dominance and market power
· Economic definition of market power: ability to set prices above competitive levels
· SCC (Tervita): Ability to profitably influence price, quality, variety, service, advertising, innovation or other dimensions of competition
· Which measure/threshold of market power is enough to be considered dominant?
· Law talks about substantial market power but it is vague
· Being dominant is not a violation of competition law
· Abusing a dominant position violates s. 79 of the Act
· Historical evolution
· 1910: Criminal prohibition against monopoly remained largely ineffective
· Not effective because of the vague test for criminal offence: detriment to the public
· Recommendations in the 1969 Economic Council Report:
· Focus on abusive behaviour by dominant firms rather than monopoly position per se
· These recommendations were then passed into law
· Law should care about abusing dominant positions rather than simply maintaining a dominant position
· “there would be no barrier to the achievement of market dominance or monopoly via the route of internal company expansion and superior efficiency. But the achievement of dominance or monopoly via merger or via the employment of “exclusionary” trade practices would be open to examination and question”
· Internal growth and success is not a problem
· Behaviour that excludes existing or new entrants from marketplaces is the problem 
· Section 79 
· 79(1) On application by the Commissioner or a person granted leave under section 103.1, if the Tribunal finds that one or more persons substantially or completely control a class or species of business throughout Canada or any area of Canada, it may make an order prohibiting the person or persons from engaging in a practice or conduct if it finds that the person or persons have engaged in or are engaging in
· (a) a practice of anti-competitive acts; or
· (b) conduct
· (i) that had, is having or is likely to have the effect of preventing or lessening competition substantially in a market in which the person or persons have a plausible competitive interest, and 
· (ii) the effect is not a result of superior competitive performance
· Three requirements (know what they mean and that is all we need for midterm)
· 1. Control, throughout Canada or any area thereof, a class or species of business
· Case law tells us dominance = substantial degree of market power
· 2. A practice of anti-competitive acts
· Notion of abuse
· 3. The practice has the effect of preventing or lessening competition substantially
· SLPC test (same test under s. 90.1)
· Notion of abuse
· 2 and 3 – market definition: relevant product market and geographic market
· Dominance in a product and geographic market – need to define the boundaries of product and geographic market
· Dominance and market power
· Dominance requires: Substantial degree of market power
· Enough power to determine or influence price or non-price dimensions of competition in a market
· Including ability to restrict the output of other actual or potential market participants (power to exclude)
· Market definition is the most common tool to assess dominance
· First, we define a product & geographic relevant market
· Then, we look at market shares, barriers to entry and other relevant factors
· Whether there is a lot of innovation or not, etc.
· Determine how much market share of the product in question has
· Market definition – defines dominance
· Identify a field of competitive rivalry by evaluating close substitutes
· Which products/services are such close substitutes that they operate as competitive constraint on the behaviour of the supplier of those products/services?
· Having many close substitutes means that the firm is constrained by competition
· If there are many close substitutes and the firm does something problematic, consumers will switch to the substitutes
· If there are not many close substitutes, market power is more likely
· Ford Example
· Is Ford dominant?
· We are not thinking about it as a corporation but the specific products related to the restraints we are investigating
· Cars – is the product market where Ford competes the market for Ford cars?
· If the answer is yes, they would have 100% market share since that is how the market is defined
· But not reasonable that there are no close substitutes to Ford cars 
· There are likely close substitutes – Jeep, GMC, etc.
· Question is where do we stop when defining the market? Cars generally? Does it include Ferrari (are they in the same competitive space)? When Ford is making cars, do they think that motorcycles are close substitutes and they are competing with each other?
· If the market is the market for any means of transportation, the share of the market Ford has is likely very little 
· Battle between Bureau and firms starts with boundaries of the market
· Rebuttable presumption that above 50%, the firm has dominant market share
· Similar concept for geographic market
· What’s the geographic boundary of rivalry for the firm’s services? Nearby towns? Cities? Ontario? Canada?
[bookmark: _heading=h.ppfih6q9xuax]Market Definition: How to Identify Substitutability (Hypothetical Monopolist Test)
· Hypothetical Monopolist Test – conceptual map usually corroborated by qualitative and quantitative evidence but law starts with this test
· Start with product produced by the firm
· /Then add products in order of closeness of substitution
· Continue until the point at which a hypothetical monopolist of all products included so far could profit from a small, but significant, non-transitory increase in price (SSNIP)
· SSNIP test: Small, but Significant, Non-transitory Increase in Price 
· Normally a 5-10% price increase for at least a year
· To understand if the SSNIP is profitable for a hypothetical monopolist
· Product market: smallest group of products where a hypothetical monopolist could profitably raise price
· Example:
· Ford Motor Company makes:
· “Ford cars” – 100% market share
· “American passenger cars”
· “Passenger cars”
· “Passenger vehicles”
· “vehicles” – 1% market share
· Adds motorcycles, large trucks, etc. 
· Question is what is the product market?
· SSNIP test asks us to start with the product the firm makes – hypothetical monopolist is Ford
· “Ford cars” as the market
· What happens if Ford raises price of cars by 10% for more than a year?
· Likely, enough customers would switch to General Motors, Chrysler, Toyota, etc. 
· Ford loses much of its business – price increase is not profitable which means this is not a relevant market
· The products are close substitutes and should be included in the product market
· “American passenger cars” as the market
· Imagine a single firm made 100% of American passenger cars (hypothetical monopolist)
· And it increased price by 10% for > 1 year
· Many customers would buy Japanese, German, and other foreign cars
· If raising price is not profitable (likely), we need to go further
· Keep testing a larger relevant market
· “Passenger Cars” as the market
· Imagine a single firm made 100% of passenger cars (hypothetical monopolist) and it increased price by 10% for > 1 year
· If price of all “passenger cars” goes up, alternatives are trucks, bikes, scooter, rollerblades, horses?
· A far higher percentage of buyers would still buy passenger cars at the higher price (SSNIP becomes profitable)
· The price increase is likely profitable because alternative means of transportation are not close substitutes to passenger cars
· The Hypothetical monopolist can successfully ‘monopolize’ passenger cars by raising price
· “Passenger cars” is probably the relevant market
· Comes down to functional and qualitative indicia or substitution
[bookmark: _heading=h.vtv1ws3ln2he]Ways of Measuring Demand Substitution
· When available, economic data on cross-elasticity of demand
· % change in quantity of one product due to % change in price of another related product – Price of A goes up, what happens to product B?
· Cross-price elasticity tells us which products should be in a proposed relevant market (or not)
· If price for soft drinks increases, is there an increase in quantity demanded for fruit juices?
· High cross-price elasticity -> products are close substitutes -> they are in competition
· However, data and statistical evidence often not available
· Common approach is to rely on functional indicia of substitutability
· Functional indicia of substitutability:
· a) End use/functional interchangeability
· b) Physical and Technical Characteristics
· c) Views, Strategies, Behaviour, Identity of Buyers
· d) Trade views, Strategies, and Behaviour
· e) Switching costs
· f) Other factors
· Same for geographic market
· a) Views, Strategies, Behaviour, Identity of Buyers
· b) Trade views, strategies and behaviour
· c) Transportation costs
· d) Local set-up costs
· e) Particular features of the product (fragility, perishability)
· f) Shipping Patterns
· g) Other factors: language, regulations, trade barriers, service availability, price relationships and levels
· Also think about production processes and end use– market share of firms might be different in different areas
[bookmark: _heading=h.f9tm5t18nb4a]Comparative Perspective on Dominance (CAN, US, EU) – Thresholds for Dominance
	Abuse of Dominance – Enforcement Guidelines: Section 79
	US Antitrust Law on Monopolization – Section 2, Sherman Act
	EU Competition Law on Dominance: Art. 102 TFEU

	< 50% will prompt further
investigation only if there is
further evidence

≥ 50% will generally prompt
further examination (high chance of dominance)
	Monopoly power generally requires ~ 70%

Almost certainly not satisfied at 30-40%
	Dominance plausible from 50%

It has also been found at 40%


· Harder to bring dominance claims in the US whereas harder in Europe to bring such claims
· HOWEVER: market share is not enough – it is a crucial aspect of the analysis but must be combined with an analysis of the competitive dynamics of the market
· Entry barriers, technological change, etc. 
· Rebuttable presumption of 50% - market share might be 100% but entry barriers do not exist for example (who cares what the market share is if entry to the market is really easy)
· Example
· Competition authority brings an abuse of dominance case against Chiquita (banana brand)
· Firm contends that the relevant market is “fresh fruit”
· Banana is a very particular product – there is a standalone market for bananas
· Taste is different, time of year it is available is different than other fruits, bananas may be needed for certain dishes that can’t be replaced, etc. – therefore, the banana is not a close substitute to other fresh fruits
· Since competition law is national, even if there is a global market for a product or service, we care about the national market since it is national law
· Substitution – closeness of substitution 
· This is why the SSNIP test is 10% increase
· It isn’t the same concept as in economics 
· What is Facebook’s relevant market – case from today
· Could argue that general networking services is the market – but Strava and YouTube for example may not be a close substitute to FB
· Something more creative than revenue – time spent on the platform	
· Could also be number of users (monthly, yearly, etc.)
· Competition authority brought a case challenging the position of FB and Instagram but to show it was abusive, they had to demonstrate FB was dominant
· Case was dismissed – didn’t provide any evidence on how they got to the number of their market share
· Case dismissed – authority used metric of time spent to determine dominance
	[bookmark: _heading=h.78imtwrqfg9j]Canada (Director of Investigation & Research) v D & B Co of Canada Ltd (“Nielsen”) (1995) 🡪 “class or species of business” equated to product market; intent isn’t required – effects and nature of conduct drive analysis; hypothetical monopolist test

	Facts
	· Nielson monitors customers’ choices and sells that information to manufacturers:
· Store audits, warehouse shipment data
· Household surveys
· Scanner data
· Looked at marketing strategies and sold that to manufacturers
· Company would give tell them a product, they would study the product and the marketing scheme, and then advise the company on how to do this better to change the sale of the product
· Introduced a new technique using scanner data – data collected at the point of purchase
· Scanner data particularly effective – enables manufacturers to learn the demand curves for their products; how marketing promotions effect sales; the impact of location within a store; etc. 
· Retailers gives raw scanner data to Nielsen 🡪 N sells information on buyers’ demand based on data to manufacturers
· Nielsen responded to the threat of a new rival by entering into exclusive agreements with both the manufacturers and the retailers
· The firm wanting to enter the market found that the buyers were all tied up with the exclusivity agreement with N and all of the retailers who were to sell the data also were caught by exclusivity agreement
· Intervenors:
· IRI (Information Resources Inc) – Nielsen’s major US rival in scanner-based tracking, triggering the complaint
· CCGD – grocery retailers’ association, supported through continued use of exclusive scanner-data contracts
· Case concerns marketing research services for consumer-packaged goods (CPG) – retailers and manufacturers rely on these services for planning and decision-making
· Scanner-based market tracking services – use UPC scanner date from retailers to provide detailed sales, market shares, and volume tracking
· Alternative data sources existed (like audit data, warehouse withdrawal data, consumer panel data), but evidence showed these were inferior and increasingly displaced by scanner data
· Nielsen entered long-term exclusive contracts with major grocery chains (and drug chains) for access to scanner data
· Paid significant financial inducements to retailers for exclusive access
· Entered long-term contracts (3+ years) with manufacturers for its tracking services, as well as long notice periods and early termination penalties
Result – competitors could not obtain the necessary scanner data input

	Issues
	· What is the relevant “class or species of business” under s. 79(1)(a)?
· Does Nielsen “control” that class or species of business (i.e., have market power)?
· Did Nielsen engage in a “practice of anti-competitive acts” under ss. 78/79?
· Do those acts have the effect of substantially lessening or preventing competition?

	Holding
	Nielsen engaged in a practice of anti-competitive acts within meaning of Act.
· Relevant class/species of business is scanner-based market tracking services in Canada
· Nielsen controls that market
· Conduct foreclosed competitors from essential inputs (scanner data) central to the abuse analysis

	Ratio
	· “Class or species of business” equates to the relevant product market (based on substitutability, not on how the firm describes its own business)
· Market definition focuses on demand-side substitutability 
· Control under s. 79(1)(a) refers to market power – inferred from very high market share and entry barriers
· Practice of anti-competitive acts is more than isolated acts – focus on nature, purpose and likely effects of conduct (subjective intent not required)
· Exclusive control over a critical input can constitute anti-competitive acts where it forecloses rivals

	Reasoning
	· Market definition
· Tribunal: relevant market is “scanner-based market tracking services”
· N had 100% of scanner-based services in Canada and the market was with high barriers to entry 
· N argued for a broader market for all market tracking services
· N argued for all elements necessary for conduct or performance of the business
· Focus on business rather than product market
· Tribunal stated explicitly that the market is a product or service-based analysis – we don’t look at the firm as a whole
· Tribunal found there was a stand-alone market for scanner-based services
· Functional indicia for scanner-based services
· To determine dominance, we apply the hypothetical monopolist test
· Imposing a SSNIP, end where it becomes profitable 
· Look at qualitative differences between a study done with scanner-data and advertising on a printed newspaper to determine how the product or service lacks substitutes for example
· Industry participants thought of scanner-based services as superior
· Immediate and more accurate information
· Information that other services cannot offer
· Nielsen itself treated scanner data as superior, paying heavily for exclusivity and phasing out older methods – therefore, scanner-based services formed a distinct product market
· Nielsen was the sole supplier – 100% market share
· No evidence of easy entry – manufacturers lacked countervailing powers
· No alternative suppliers + no realistic backward integration
· Evidence they were concerned about Nielsen’s position
· Conduct went beyond normal competition – exclusive, long-term retailer contracts and financial inducements for exclusivity
· Lock-in of manufacturers with long contracts and penalties
· Purpose was to deny rivals access to essential input and lock up customers
· Without scanner data, entry into the market was practically impossible
· Conduct entrenched Nielsen’s monopoly and blocked the emergence of competition like that seen in the US


· Legal standard of review:
· What legal standard of review should be applied by courts?
· Market definition involves mixed questions of law and fact
· Deference to Competition Tribunal’s assessment of market definition
· Post-Vavilov: palpable and overriding error = SOR
[bookmark: _heading=h.brg3hy49kfjb]Week 5 – Abuse of Dominance (Feb. 10th)
· Section 79 – operative phrases
· “control, throughout Canada or any area thereof, a class or species of business”
· “a practice of anti-competitive acts”
· “the practice has the effect of preventing or lessening competition substantially”
	[bookmark: _heading=h.hddsxtdjgunv]Federal Trade Commission v Facebook Inc, (2021) US 20-3590-JEB 🡪 defining relevant product/service market; components to abuse of dominance (monopoly maintenance)

	Facts
	· 20 years after Facebook was created, both federal and state regulators contend (in two separate actions before this Court) that Facebook is now the one violating the antitrust laws
· Allege the company has long had a monopoly in the market for what they call “Personal Social Networking Services”
· Allegedly maintained that monopoly, in violation of s. 2 of the Sherman Act, through two different kinds of actions:
· By acquiring firms that it believed were well positioned to erode its monopoly – notably, Instagram and Whatsapp
· By adopting policies preventing interoperability between Facebook and certain other apps that it saw as threats, thereby impeding their growth into viable competitors
· Both suits seek equitable relief from this conduct, including “divestiture or reconstruction of businesses” as well as orders not to undertake similar conduct in the future
· Facebook separately moves to dismiss both the State and FTC action
· The FTC filed an action against Facebook for monopolization under Section 2 of the Sherman Act (equivalent to s.79). After becoming the dominant personal social networking provider in the United States, Facebook allegedly made a fateful strategic pivot. Rather than competing to provide the best product it instead protect its monopoly by leveraging its power to foreclose and forestall the rise of new competitors. In particular, by acquiring nascent competitors or refusing interoperability to apps that threatened to become competitors.

	Issues
	· What is FB’s relevant market?

	Holding
	The agency’s Complaint is legally insufficient – must be dismissed.
· Complaint dismissed but not case – done without prejudice to allow Plaintiff to file an amended complaint

	Ratio
	· Monopoly maintenance has two elements: possession of monopoly power in relevant market + “anticompetitive” or “exclusionary conduct”

	Reasoning
	District Court of Columbia
· The FTC defined the relevant market as personal social networking services (PSN).
· This excludes video sharing platforms
· It’s just about engaging/connecting with family/friends
· The market is national even though the service is global
· District court did not disagree on the above market definition, but dismissed the lawsuit due to a lack of sufficient proof that Facebook has monopoly power.        
· Ex. market share, barriers to entry, etc.
· They looked at time spent on the platform to determine market power
· “Although the Court does not agree with all of Facebook’s contentions here, it ultimately concurs that the agency’s Complaint is legally insufficient and must therefore be dismissed.”
· “FTC failed to plead enough facts to plausibly establish a necessary element of all of its s. 2 claims – namely, that FB has monopoly power in the market for Personal Social Networking (PSN) Services”
· Complaint contains nothing on that score save the naked allegation that the company has had and still has a “dominant share of th[at] market (in excess of 60%)”
· Such assertion might barely suffice in a s. 2 case involving a more traditional goods market, where the Court could infer that market share was measured by revenue, units sold, or some other typical metric
· But this case involves no ordinary or intuitive market
· PSN services are free to use and the exact bounds of what constitutes a PSN service are not clear
· FTC’s inability to offer any indication of the metric(s) or method(s) it used to calculate FB’s market share renders its vague 60%+ assertion too speculative 
· The Court’s decision here does not rest on some pleading technicality or arcane feature of antitrust law – rather, the existence of market power is at the heart of any monopolization claim
· The FTC’s Complaint says almost nothing concrete on the key question of how much power Facebook actually had, and still has, in a properly defined antitrust product market. 
· It is almost as if the agency expects the Court to simply nod to the conventional wisdom that Facebook is a monopolist
· Yet, whatever it may mean to the public, “monopoly power” is a term of art under federal law with a precise economic meaning: the power to profitably raise prices or exclude competition in a properly defined market
· The FTC alleges only that Facebook has “maintained a dominant share of the U.S. personal social networking market (in excess of 60%)” since 2011, and that “no other social network of comparable scale exists in the United States.” That is it.
· These allegations — which do not even provide an estimated actual figure or range for Facebook’s market share at any point over the past ten years — ultimately fall short of plausibly establishing that Facebook holds market power. Given that finding, the court need not address the issue of whether the FTC has sufficiently alleged entry barriers
Analysis
· The offense of monopoly maintenance under Section 2 of the Sherman Act “has two elements: ‘(1) the possession of monopoly power in the relevant market and (2) the willful . . . maintenance of that power as distinguished from growth or development as a consequence of a superior product, business acumen, or historic accident.’”
· Second element usually referred to by shorthand – “anticompetitive” or “exclusionary conduct”
· FB (in seeking dismissal) contends that Complaint doesn’t allege facts establishing either element 
· Court agrees that the first (possession of monopoly power in the market for PSN Services is not adequately pleaded
Market definition
· Typically factual inquiry but legal principles govern
· Antitrust market includes two components – product and geographic market
· Parties do not dispute that the geographic market is the US – only issue is the “outer boundaries of [the relevant] product market” in which FB operates
· Because the ability of consumers to turn to other suppliers restrains a firm from raising prices above the competitive level,” the analysis of market power (which simply means the power to do just that) must use, as its denominator, all products “roughly equivalent to another for the use to which [they are] put.”
· Products that are sufficiently interchangeable compete with each other in the relevant legal sense
· There is no obvious or universally agreed-upon definition of what a PSN service is 
· To discharge the burden, FTC must:
· First, provide a definition of PSN services 
· Second, must further explain whether or why other, non-PSN services available to the public either are or are not reasonably interchangeable substitutes with PSN services
· Above analysis should demonstrate that FB holds a dominant share of a market that includes such substitutes, if any
· On the first point, the agency explains that PSN services are “online services that enable and are used by people to maintain personal relationships and share experiences with friends, family, and other personal connections in a shared social space
· Such services are allegedly defined and distinguished by having three key elements:
· 1. Built on a social graph that maps connections between users and their friends, family, and other personal connections
· 2. Include features that many users regularly employ to interact with personal connections and share their personal experiences in a shared (virtual) social space
· 3. Include features allowing users to find and connect with other users, making it easier for users to build/expand their set of personal connections
· Having defined PSN services, plaintiff alleges there are no other type of internet services that are adequate substitutes
· Specialized social networking services focus on professional connections (LinkedIn)
· Interest-based social networking services (like Strava) are similar to specialized SNS
· PSN services not interchangeable with services that allow for consuming and sharing video or audio (Netflix, YouTube, Spotify) – passive, share content by others
· Mobile messaging services cannot be substituted for PSN services since they lack a shared social space for interaction and do not employ social graphs to facilitate users’ finding other users they may know
· FB contends that FTC’s complaint contains an internal contradiction + the FTC has neglected to allege any facts regarding the “cross-elasticity of demand between [PSN services] and [potential] substitutes for it.”
· Cross-elasticity of demand is a measure of the degree to which “the rise in the price of [one] good] . . . would tend to create a greater demand for other like goods.”
· No authority supporting FB’s argument that plaintiff must plead specific facts regarding price or non-price terms under which PSN-service users would switch (if ever) to alternatives
· FTC may permissibly plead that certain “factors” of both service at issue and its potential substitutes render them not “reasonably interchangeable” in the eyes of users
· FB also argues that Complainant impermissibly distinguishes PSN services from other possible substitutes based on their “primary uses”
· The analysis looks to both “whether two products can be used for the same purpose, and, if so, whether and to what extent purchasers are willing to substitute one for the other”
· While the agency could have provided more, the fact that other services are not primarily used for the sort of personal sharing that is the hallmark of a PSN service seems a plausible reason why little switching would occur 
Market Share
· Market definition and market share analyzed separately, but both inquiries come together to produce the conclusion that matters: defendant’s market power
· Although the Court finds the contours of the asserted product market plausible, Complaint is light on specific factual allegations regarding consumer-switching preferences


[bookmark: _heading=h.brrbgry8ayko]Significance of Market Definition – part of step 1 of s. 79 analysis
· Economists define market power as the ability of a firm to price above competitive levels (marginal costs)
· Price markup over cost tells us how far we are from competitive levels
· In theory, a key factor that determines market power is the elasticity of demand
· Elasticity is about how sensitive demand is to a price increase
· Demand will probably be inelastic for essential products
· If it’s something consumers don’t care about much, there is high demand elasticity – consumers won’t buy it if the prices increase
· With data, we could estimate market power directly – ideal but extremely difficult
· Theoretical measure: Lerner Index
· (P-MC) / P
· Used by computing firm’s mark-up over cost – mark-up over marginal cost tells us how far we are from competitive level
· Requires data about prices and marginal costs, econometric techniques to estimate demand curve and demand elasticity
· The problem with direct measures is that we often lack sufficient data
· We rely on market definition as an indirect measure of market power that relies (partially) on structural measures such as market shares
· Thus, market definition is not a perfect science – can’t be measured directly
· Two important implications:
· 1. Risk of errors in market definition (particularly, the Cellophane Fallacy)
· 2. Legal standard of review for courts evaluating market definition analysis by the Competition Tribunal
· 1. Cellophane Fallacy
· The baseline for SSNIP test should be the competitive price, not the monopoly price
· Cellophane Fallacy:
· Cellophane fallacy 🡪 The cellophane fallacy is a mistake in antitrust (monopoly) law where a company that already has a monopoly sets its prices very high, causing customers to switch to substitutes. Because customers are switching, a court might wrongly conclude that the company is facing stiff competition and therefore doesn't have monopoly power
· If the firm is a monopolist and already charging the monopoly price, it is not profitable to charge above that price
· If we use monopoly price as baseline, consumers will switch 🡪 this says little about true substitution 
· The baseline for SSNIP test should be the competitive price, not the monopoly price
· Chances are the price may already be above the competitive level and at the monopoly level, and therefore should be adjusted
· Du Pont US case (1956)
· Cellophane Fallacy applied to Ford example
· Passenger cars vs passenger vehicles as the relevant market
· Potential fallacy: if we start from monopoly price for passenger cars, we will see switching to passenger vehicles unrelated to true substitution
· 2. Legal Standard of Review
· SOR for courts evaluating market definition analysis by the Competition Tribunal (not important for midterm, only cellophane fallacy)
· Competition Tribunal is a specialized institution with adequate expertise to carry out such analysis
· Market definition involves mixed questions of law and fact
· Deference to Competition Tribunal’s assessment of market definition
· Post-Vavilov: palpable and overriding error standard
[bookmark: _heading=h.hegr2vn6163t]The Economics of Abuse of Dominance
· Focus on conduct and not dominant status
· “Section 79 is not intended to condemn a firm merely for having market power. Instead, it is directed at ensuring that dominant firms compete with other firms on merit and not through abusing their market power” – Canada v Vancouver Airport Authority (2019), citing Canada v Tele-Direct (1997)
· Important economic distinction: exclusionary abuses vs exploitation of market power
· Exclusionary Abuses
· A firm abuses its dominance to exclude rivals or deter new entry
· Conduct that is contrary to competition on the merit
· Harm to competition, not the protection of competitors
· Exploitation of Market Power 
· Mere exercise of market power – e.g., charging the monopoly price
· Not exclusionary
· Debate over whether it should be an abuse of dominance
· Outcome vs process
· Absent anticompetitive exclusion:
· Monopoly price/profits will invite new entry in the industry
· Competition and market forces will constrain market power
· Mere exercise of market power (high prices) are not durable 
· Predatory Pricing – dominant firm charges below its own cost to exclude an efficient rival/deter entry
· Dominant firm drops the price to a point in which the entrant cannot compete, and prices them out
· Once new entrant is gone, the dominant firm will go back to their monopoly profit
· Consumers harmed in the long run despite short-term price cut
· Example: dominant firm’s cost for a product is $5, and typically charges $10 but charges $3 (predatory price)
· Firm gains monopoly profit after successful predatory strategy
· Chicago School approach – arguments advanced:
· If there are lots of new entrants, predatory pricing would be difficult to do
· Therefore, it is often never seen (unicorn)
· If a firm has a reputation for predatory pricing, the entrants may be deterred from entering regardless of whether predatory pricing would have occurred or not – bad
· Critiques:
· How do we know what the new entrants’ “costs” to determine what the true predatory price is?
· If the new entrants want to break into the industry, they can use capital markets to finance the issues faced by predatory pricing
· Ducci doesn’t care for this argument
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· Second Step of s. 79: Anti-competitive Act – (defined in s. 78)
· Anti-competitive act means any act intended to have a predatory, exclusionary or disciplinary negative effect on a competitor, or to have an adverse effect on competition
· Exclusionary acts may exclude rivals by increasing their costs, limiting access to inputs, etc.
· Predatory acts involve a firm deliberately setting the price below its own cost to eliminate or deter entry
· Disciplinary acts involve actions intended to dissuade an actual or potential competitor from competing vigorously, including sham litigation
· Section 78 provides a non-exhaustive list
· Tribunal looks to the intended “purpose”
· “overall character” of the act(s) based on subjective and/or objective intent
· Possibility of legitimate business justifications – efficiencies or pro-competitive rationale 
	How to determine if an act is anti-competitive: Look at the purpose
a. Need to show that the overall character of the act is anti-competitive.
b. This can be based on subjective or objective intent. 
c. Also need to consider legitimate business justifications: efficiencies or pro-competitive rationale.



· Third Step of s. 79 (SLPC): the practice has had, is having or is likely to have the effect of preventing or lessening competition substantially in a market
· Substantial prevention or lessening of competition
· Assessment of whether the conduct is likely to create, maintain, or enhance the ability of the dominant firm to exercise market power
· Guidelines endorse a “but for” test – would there be more competition in the absence of the practice in question? (Canada Pipe)
· Would there have been more competition “but for” the alleged abuse and would it be substantial?
· Compare likely level of competition with and without the practice (relative comparison based on actual past or present effects)
· Determine whether the prevention or lessening of competition, if any, is substantial
· Prevention vs Lessening of competition
· Common factors:
· Would entry or expansion be substantially faster, more frequent or significant without the anti-competitive act?
· Would switching between suppliers be more frequent?
· Would prices be substantially lower, or quality higher? (usually 2-year period)
· Bureau assesses effects on competition by looking at both static and dynamic competition and innovation
· Use of qualitative and econometric evidence, evidence of counterfactuals, etc.
· Non-price Factors for SLPC 🡪 would the product/service quality go up?
· Don’t only look to price
· Steps under s. 79:
· Dominance in a relevant market (market shares, entry barriers, etc.) 🡪 
· Anti-competitive act (exclusionary, predatory, disciplinary behaviour) 🡪
· Substantial lessening/prevention of competition (SLPC) 
[bookmark: _heading=h.erb97gx6yb01]Remedies
· Old test:
· Control, throughout Canada or any area thereof, a class or species of business + a practice of anti-competitive acts or the practice has the effect of preventing or lessening competition substantially
· New test is based on remedies
· Control, throughout Canada or any area thereof, a class or species of business + a practice of anti-competitive acts and the practice has the effect of preventing or lessening competition substantially
· Prohibition order, administrative monetary penalties, structural remedies, other behavioural orders
· Prohibition order – Only need A + B OR C
· AMPs – NEED ALL 3 STEPS
· Structural remedies - NEED ALL 3 STEPS
· Other behaviour remedies - NEED ALL 3 STEPS
· For prohibition orders, you always need dominance but can establish abuse either through an anti-competitive act OR SLPC
· Why is intent relevant? Why harm to a competitor or competition?
· Competition Act, s. 1
· Purpose of Act
· 1.1 The purpose of this Act is to maintain and encourage competition in Canada in order to promote the efficiency and adaptability of the Canadian economy, in order to expand opportunities for Canadian participation in world markets while at the same time recognizing the role of foreign competition in Canada, in order to ensure that small and medium-sized enterprises have an equitable opportunity to participate in the Canadian economy and in order to provide consumers with competitive prices and product choices. 
· Exploitative abuse? 
· A firm becomes dominant via superior performance (competition on the merit)
· Should the firm be allowed to exercise its market power by charging monopoly prices?
· Example from Guidelines:
· HO3 and SANTA supply Santa hats in Canada – HO3 has 65% market share, SANTA has 20%
· There are some barriers to entry for new firms
· HO3 unilaterally raises prices by over 250%
· Bureau received a complaint that HO3 has abused its dominant position – not a violation of s. 79
[bookmark: _heading=h.73ar339lkxlb]Verizon v Trinko, US 2004 🡪 possession of monopoly power is not unlawful unless accompanied by an element of anticompetitive conduct
· “The mere possession of monopoly power, and the concomitant charging of monopoly prices, is not only not unlawful; it is an important element of the free-market system. The opportunity to charge monopoly prices–at least for a short period–is what attracts “business acumen” in the first place; it induces risk taking that produces innovation and economic growth. To safeguard the incentive to innovate, the possession of monopoly power will not be found unlawful unless it is accompanied by an element of anticompetitive conduct”
· 2023 Amendments
· Adding excessive and unfair selling prices under abuse of dominant position
· The Competition Act enumerates a non-exhaustive list of acts that may be considered a practice of anti-competitive acts when engaged in by a dominant firm (section 78)
· Following the amendments, the practice of "directly or indirectly imposing excessive and unfair selling prices" has been added to this list
· Importantly, such a practice must be intended to have a predatory, exclusionary or disciplinary negative effect on a competitor, or to have an adverse effect on competition
· Now codified (s. 78(1)(k)) – directly or indirectly imposing excessive and unfair selling prices)
· 2022 Amendments
· Private access to the Competition Tribunal for abuse of dominance cases
· Private access allows private parties to apply directly to the Competition Tribunal if they are directly and substantially affected by the conduct of another party
· Private access already available for some provisions of the Competition Act 
· Amendments extend private access to abuse of dominance cases – subsection 103.1(1)
· Persons seeking private access must continue to obtain leave from the Tribunal under the existing legal standard
· 2023 Amendments
· Increasing the maximum penalties for abuse of dominance position
· $25 million for the first violation and up to $35 million for any subsequent violation; or
· 3 times the value of the benefit derived from the anti-competitive practice, or, if that amount cannot be reasonably determined, 3% of the company’s annua; worldwide gross revenues
· Traditionally, penalties were capped at $10 million
[bookmark: _heading=h.i10q6ksjf0nl]Week 7 – Vertical Restraints (Inter-brand) (March 3rd)
[bookmark: _heading=h.gd7m4x6x5ph]Abuse of Dominance – Excessive Pricing
· 2023 Amendments
· 78(1) For the purposes of section 79, anti-competitive act means any act intended to have a predatory, exclusionary or disciplinary negative effect on a competitor, or to have an adverse effect on competition, and includes any of the following acts:
· (k) directly or indirectly imposing excessive and unfair selling prices
· Two ways to interpret:
· End is cumulative – in order to use s. 79, there must be something exclusionary and excessive price 
· Bureau follows this interpretation
· List of examples is independent of the anti-competitive act – examples are there independently of how we define anti-competitive act
· No clear answer to its interpretation 
· Adding excessive and unfair selling prices under abuse of dominant position – Bureau doesn’t decide the law, but this is how they interpret this provision:
· The Competition Act enumerates a non-exhaustive list of acts that may be considered a practice of anti-competitive acts when engaged in by a dominant firm (section 78)
· Following the amendments, the practice of "directly or indirectly imposing excessive and unfair selling prices" has been added to this list
· Importantly, such a practice must be intended to have a predatory, exclusionary or disciplinary negative effect on a competitor, or to have an adverse effect on competition
· Bureau says it has to be a price that is high that is also exclusionary – brings us away from the European approach even the amendments on its face brought us closer to the EU approach
· Example from the (now old) Guidelines 
· HO3 and SANTA supply Santa hats in Canada
· HO3 has 65% market share, SANTA has 20%
· There are some barriers to entry for new firms
· HO3 unilaterally raises prices by over 250%
· Bureau received a complaint that HO3 has abused its dominant position
· Not a violation of s. 79[image: A diagram of a supply line
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· Exploitative abuse?
· A firm becomes dominant via superior performance (competition on the merit)
· Should the firm be allowed to exercise its market power by charging monopoly prices?
· Verizon v Trinko, US 2004
· The mere possession of monopoly power, and the concomitant charging of monopoly prices, is not only not unlawful; it is an important element of the free-market system. The opportunity to charge monopoly prices–at least for a short period–is what attracts “business acumen” in the first place; it induces risk taking that produces innovation and economic growth. To safeguard the incentive to innovate, the possession of monopoly power will not be found unlawful unless it is accompanied by an element of anticompetitive conduct
· If we penalize companies for charging monopoly prices, firms don’t have an incentive to innovate and improve their products/services because they can’t reap the full benefits
· Also, once you charge monopoly prices, new entrants will come in and restrain the ability to charge those prices
· Abuse of dominance in Europe, Article 102
· Article 102, Treaty on the Functioning of the European Union (TFEU)
· Any abuse by one or more undertakings of a dominant position within the internal market or in a substantial part of it shall be prohibited as incompatible with the internal market in so far as it may affect trade between Member States. Such abuse may, in particular, consist in:
· (a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading conditions; 
· Idea here is that markets won’t self-correct and if there are entry barriers, there might be more monopoly pricing 
· Price discrimination – firm charging different prices to different categories of people
· Ex: go to a museum and price for tickets are different based on if you are a student, senior, youth, etc. 
· From a pure economic and efficiency perspective, price discrimination is good because it expands access to the product – reduces deadweight loss
· Ex: economy tickets vs business class for airlines
· Might be another way of price discrimination but could also say it is a different quality of service – good from an efficiency perspective
· Perfect price discrimination – each consumer is charged the maximum price a consumer is willing to pay based on the data the firm has about consumer’s past purchases, preferences, income, etc. 
· Discrimination because it is still based on the individual 
· This level of granularity might raise more concerns about privacy law, but from an efficiency perspective, same as the museum example
[bookmark: _heading=h.v27osinxx7o3]Comparative Perspective on Abuse of Dominance – US + EU
· Monopolization in US antitrust law
· Key legal distinctions:
· Threshold for monopolization is higher, usually 60-70%
· Section 2 of the Sherman Act includes attempts to monopolize
· Don’t need dominance at the time of practice but need to show reasonable foreseeability of monopolization
· Key economic and normative premises in US antitrust law 
· Attitude of no interference with dominant firms’ conduct
· There is virtually no duty to help/deal with rivals
· Abuse of dominance in Europe, Article 102
· Key legal distinctions:
· Lower threshold for dominance (possible at 40%)
· Article 102 includes unfair (monopoly) pricing, but rarely enforced
· Dominant firms controlling an essential input may have a duty to help/deal with rivals
· Key economic and normative features:
· An economic approach to dominance starting from early 2000’s
· Fighting against the influence of “Ordoliberal” values: concerns for the structure of the market, special responsibility of big firms and economic freedom of small firms
· Moreover, competition policy historically used as a tool for market integration – post-WWII, desire to create a single European market and eliminate trade barriers with the policy objective of firms not recreating barriers for anticompetitive practices
· The object of Article 102 is not just to protect consumers directly from market power, it is also to protect “the structure of a market” (see Hoffman La Roche)
· “A finding that an undertaking has a dominant position is not in itself a recrimination but simply means that […] the undertaking concerned has a special responsibility not to allow its conduct to impair genuine distorted competition in the common market” (see Michelin)
· Today:
· “By exclusionary abuses are meant behaviours by dominant firms which are likely to have a foreclosure effect on the market […] and which ultimately harm consumers”
· “The essential objective of Article 102 when analyzing exclusionary conduct is the protection of competition on the market as a means of enhancing consumer welfare and of ensuring an efficient allocation of resources”
[bookmark: _heading=h.634cuerx5y3]Introduction to Vertical Restraints
· Two forms: inter-brand and intra-brand 
· Vertical restraints in supply chains are very common 
· Different players in an industry: manufacturer 🡪 retailer 🡪 consumers
· Competition Act identifies the competitive problems created by vertical restraints
· Specific sections of the Competition Act: s. 75, 76, and 77
· Significant overlap with dominance and to a lesser extent, collusion
· Professor Ducci would cover these sections under s. 79 since there is so much overlap
· Won’t be asked to apply s. 77 – just know there are differences (cases have become rarer) (focus on abuse of dominance from this class)
· Unlike horizontal agreements, vertical restraints most of the time have some efficiency properties for the supply chain – they are more benign than horizontal agreements
· These efficiencies may require (acceptable) restrictions of competition at some level: need for a rule of reason assessment
· Effects on inter-brand competition are more problematic than intra-brand restrictions
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· Inter-brand – some form of arrangement between manufacturer and retailer and that arrangement has negative effects on manufacturer B
· Inter-brand because manufacturers are different 
· Inter-brand restraints: exclusive dealing and tying
· These are more problematic because they effect brands and manufacturers more broadly than intra-brand arrangements
· Intra-brand – arrangements and agreements that restrict competition between retailers themselves 
· Main theme on vertical restraints
· From harsh perspective on vertical restrains (criminal, or close to per se illegality) to over-reaction in the opposite direction under influence of the Chicago school: pro-competitive/efficiency theories arguing for per se legality
· These theories were partially correct but gave a starting point for later developments on where we are today
· Today, middle ground:
· Efficiency explanations exist, but Chicago theories only valid in limited circumstances
· Vertical restraints can be anticompetitive
· Need to balance the two effects on a case-by-case basis
· Vertical restraints
· In many (most) markets, producers do not sell directly to final consumers but rather to other firms
· Intermediaries, e.g. resellers/retailers reduce transaction costs
· Ex: Wood pulp producer → paper producer → stationary wholesaler → stationary retailer → consumers
· Different production processes in the vertical supply chain may take place in different firms (vertical separation) or within same firm (vertical integration)
· Under vertical separation, one firm may impose vertical restraints on another firm to align incentives along the vertical chain
· Common theme: externalities
· Externalities – an effect that is not internalized by the decision-maker that has an effect on other parties
· Retailers make decisions that don’t take into account what is good for the manufacturer or the supply chain at large – manufacturer must take control of these externalities to make the supply chain more efficient
· In general, competition at different levels in vertical relations is the source of these externalities
· Free riding: retailer chooses promotional services or post-sale services, the level of which cannot be verified contractually
· Since retailers compete amongst themselves, they might focus on price competition, whereas manufacturer cares about providing value to consumers 
· Manufacturer regulates how retailers operate to prevent free-riding – but manufacturer might also do something anticompetitive
· Firms can use vertical restraints to limit either or both types of competition
· When are vertical restraints used to efficiently internalize externalities? When do they lead to foreclosure?
· Upstream firm manufacturer 🡪 downstream firm retailer 🡪 consumers
· Pre-Chicago approach
· If vertical restraints limit competition (intra and/or inter), then they are bad for consumers and should be banned
· Chicago School Reply – influential on US courts
· Vertical restraints are not bad per se
· In fact, often justified by efficiency considerations
· Hence, we do not want harsh treatment of vertical restraints
· Modern theories
· Vertical restraints can be used as exclusionary devices that restore monopoly power/as collusive tools
· Especially problematic when they restrict inter-brand competition
[bookmark: _heading=h.2csz3qqmpv3n]Inter-Brand Restraints – Exclusive Dealing
· Exclusive dealing – contracts or inducements that require the purchase of products/services for a period of time from one supplier
· Balance pro-competitive and anti-competitive effects on a case-by-case basis
· Relevant sections:
· Section 79: Abuse of Dominance
· Section 77: Exclusive dealing
· Same economic concern: substantial lessening of competition
· Slightly different legal standard
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· Defences under s. 77
· Exclusive dealing accepted for a reasonable period of time to facilitate entry of a new supplier of a product into a market or of a new product into a market
· Agreement between affiliates and agreements for the distribution for the right to use a trademark are also exempted
· Efficiency theories and procompetitive effects
· Free rider problem (franchise contracts where franchisor has invested in brand, etc.) – think about a franchise agreement
· Firm has developed a brand and wants to ensure the franchisees are maintaining that brand and reputation
· Assurance of supply/demand – know they will sell the firm’s product only (might incentivize exclusivity and predictability)
· Protecting relation-specific investments
· Eliminating distribution channels between rival and consumer by making distributors and retailers exclusive
· Balance of promoting investment while not being anticompetitive
· Anticompetitive effects
· Manufacturer A may use exclusivity to foreclose market access to rival B and deter efficient entry
· Competitors and new entrants may have difficulty finding or establishing distributors or dealership
· Legal evolution on exclusive dealing – Chicago School critique
· A retailer prefers not to sign ED contract – if they said yes, it would have excluded manufacturer B (good for manufacturer A and potentially the retailer)
· With entry of Manufacturer B, retailer can buy at a more competitive price!
· Knowing that B is willing enter, retailer needs to be compensated for exclusive dealing with A
· Chicago claim: Manufacturer A cannot ever sufficiently compensate the retailer (according to economic theory) 
· Retailer will never rationally accept an ED unless there is a bribe, but the bribe will never amount to what they would have gained if competition was existent
· By rejecting the offer, buyer triggers entry and benefits from competition and lower price
· While incumbent may try to offer compensation, it is not enough to persuade retailer
· If we observe ED (given that it isn’t rational), there must be additional efficiency reasons explaining why the buyer accepts!
· Post-Chicago
· Chicago results hold only under strong assumptions
· At most, this shows that exclusivity is not always anticompetitive – still holds as a critique
· The key idea is that incumbent is not able to make an offer large enough to persuade buyer to accept and exclusive deal
· However, there are cases where this is possible
· Key case is collective action problem among buyers
· Post-Chicago Theories of Harm
· Key example: manufacturer exploits miscoordination among buyers downstream – MOST IMPORTANT SCENARIO on why ED can be anticompetitive
· Suppose there are several uncoordinated buyers (retailers), and new entrant needs a certain number of them for entry to be profitable (due to scale economies)
· With many buyers, incumbent can exploit lack of coordination to deter entry
· Buyers would be better off if all reject exclusivity, but individual incentive is to accept if each expects others to accept
· Intuition: Each buyer willing to accept a smaller ‘bribe’ believing that its single decision is not sufficient to trigger entry
· One retailer might think their decision won’t affect whether manufacturer B can enter or not
· They accept the bribe since it is a secure monetary benefit
· Dominant firm takes action to ‘capture’ enough buyers so that entry is not profitable
[bookmark: _heading=h.bkxr4nl1gafy]Nielsen 🡪 exclusive dealing comparison; upstream vs downstream exclusivity
· This scenario is reminiscent in Nielsen:
·  Downstream exclusivity – Nielsen
· From 1-year evergreen contract to 3-5 years agreement as soon as IRI attempted to enter the industry
· Liquidated damages if buyer breached the contract of exclusivity
· Entry deterrence by locking up customers in long-term contracts (purpose confirmed by internal documents)
· Post-Chicago – buyers’ miscoordination applies here
· Once there is a miscoordination problem, the manufacturer might not want to be the only one not to sign an ED because they will lose out – without knowing what other firms are doing, they accept ED’s because they know they will get a monetary benefit of some sort
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· Upstream exclusivity – Nielsen 
· Intense competition for access to data upstream
· Data was a critical input for the service – intense competition for the acquisition of the data
· N paid 500% for exclusivity 🡪 grocery stores benefit by obtaining rents on their control of data
· Important entry barriers – potential competitor wouldn’t have the data or technology and know-how 
· 5-year exclusive contracts with all upstream grocery suppliers
· Firm might explain pro-competitive effects but there was no evidence of benign rationales
· N tried to say that even though there was exclusivity, they competed for exclusivity – any other player could have offered exclusivity, but we were the ones to offer a 500% price increase
· Trying to shift the focus on competition FOR exclusivity as being evidence of a competitive deal rather than an anticompetitive one
· Argument failed – cost of duplicating the data to give it to a competitor is essentially nothing 
· There were no other grocery stores to provide the data either – N was already distorting competition with the other exclusive agreements (combination of exclusivity with retailers as well as manufacturers)
· Renegotiation and staggering
· After 5 years, Nielsen realized the risk of another bidding war for data – staggering to create an additional barrier
· Staggering the contracts so that none of them expires at the same time and exclusivity disappears
· They realized they were vulnerable because virtually all of the agreements expired around the same time
· Staggering the contracts would ensure the new player could never negotiate with the suppliers 
· Remedies?
· For Nielsen, making the current agreements void and preventing them from signing similar agreements in the future
· Tribunal ordered the sharing of some data with rivals – idea that they lost some data available to them that would have been obtained without exclusivity
· N was still allowed to pay the 500% increase to the suppliers – data suppliers were paid this price and since N wouldn’t be able to afford to pay them this high price if the suppliers didn’t sign with N, they continued to sign with N (failure of the enforcement body)
[bookmark: _heading=h.k61nyerplvrx]Inter-brand Restraints – Tying
· Practice of conditioning the sale of one product to another product
· Whenever good is offered under the condition that another good is bought with it 
· Buyer must purchase all its requirements of an input B from the seller if the buyer is to purchase input A from the seller 
· Ex: photocopy machine and toner
· Tying comes in various forms – contractual requirements, inducements, technological tie, package tie, etc. 
· Tying and tied goods must be separate products/services – demand for one good must be different than demand for the other tied good
· Is there a significant set of buyers who want items separately? Is it efficient to separate them?
· Mere fact of bundling two products together is not always concerning 
· Efficiency rationales:
· Consumers save on assembling costs, transaction and search costs if they buy the bundle rather than separate goods (selling shoelaces with shoes, cars with engine, etc.) 
· Also scale economies due to division of labour (no need to learn how to assemble a car)
· Assurance of quality and reputational externalities: ensuring that different components work well together
· Two main competitive effects relevant for competition law
· 1. Tying as price discrimination device (not problematic in itself)
· 2. Tying as exclusionary device (anti-competitive leveraging strategy)
· 1. Tying as price discrimination
· Tying can be used as a “metering” device – different consumers use/value a product with more or less intensity 
· Group 1 prints a lot; group 2 prints little, resulting in different willingness to pay – if manufacturer cannot distinguish between the groups, they can tie products together to sort them based on demand intensity
· Tying can be used to sort (indirectly) buyers based on demand “intensity”
· Charge low price for printer (tying product) so that both groups buy 
· Then, charge high price for toner (tied good) 🡪 consumers will self-select based on willingness to pay based on how much they need to print (form of price discrimination – no impact on rivals)
· Same ambiguous effect as with price discrimination – lack of anticompetitive exclusionary conduct (law says it is fine)
· 2. Exclusionary tying: market power leveraging
· Concern previously about tying was treated as per se illegal (like cartels)
· Leverage theory – tying can be used to extend market power from one market to another (reason why tying is always efficient and shouldn’t be prohibited)
· Foreclosure and exclusion of efficient rivals
· Traditionally, due to leverage theories, tying has been looked upon very suspiciously by competition authorises and courts
· US antitrust law had a per se prohibition for a long time
· Chicago reply: no real incentives to leverage market power, efficiency explains tying
· Modern (sound) approach: compare anti-competitive and pro-competitive effects
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· Tying in the Competition Act – Section 77, tied selling:
· (a) any practice whereby a supplier of a product, as a condition of supplying the product (the “tying” product) to a customer, requires that customer to
· (i) acquire any other product from the supplier or the supplier’s nominee, or
· (ii) refrain from using or distributing, in conjunction with the tying product, another product that is not of a brand or manufacture designated by the supplier or the nominee, and
· (b) any practice whereby a supplier of a product induces a customer to meet a condition set out in subparagraph (a)(i) or (ii) by offering to supply the tying product to the customer on more favourable terms or conditions if the customer agrees to meet the condition set out in either of those subparagraphs.
· In most cases, will be covered under s. 79 (won’t be tested on s. 77 since it is redundant)
· Offensive leveraging
· Ex: Island resort/hotel with lots of restaurants on the island – how could tying materialize?
· Condition reservation with the hotel with reservation with a restaurant that is owned or affiliated with the hotel
· Hotel owners may provide rationales on why they are doing it, and might only be a problem if there is SLPC
· Hotel owner is ensuring the restaurants don’t have enough scale as customers so they cannot survive (nowhere else to stay on island)
· In most cases, this won’t be anticompetitive since it is difficult to monopolize restaurants but since this example is an island and has one hotel, etc., it is anticompetitive
	[bookmark: _heading=h.wgvqqrrew0do]Director of Investigation and Research v BBM Bureau of Measurement (1981, Restrictive Trade Practices Commission) 🡪 tying radio/TV data without technology or contract – effects on competition

	Facts
	· Order pursuant to the Combines Investigation Act to prohibit respondent from continuing to engage in the practice of tied selling
· Respondent – sole supplier of local and national radio audience data on a regular basis in Canada from 1963, as well as TV audience data 
· The only other supplier of TV audience data in Canada on a regular basis is AC Nielsen Company of Canada LTD
· Both companies used a rate structure based on customer’s previous year’s broadcast billings or expenditures, but in Nielsen’s case, only with respect to TV advertising
· Before 1968, respondent supplied all advertising agencies with both radio and TV for one membership fee 
· 1968-1978, and after 1978 – respondent adopted a policy of inducing an advertiser to buy both BBM products (radio and TV)
· The tied sales constituted a barrier to entry and lessened competition substantially 
· Important factor in Nielsen’s failure to expand in the market for TV data had been BBM’s tying of its sales
· Firm was a dominant player in this market providing radio and TV data to advertisers about audiences, etc.
· No contract saying if you want TV you have to buy radio 
· There was a pricing scale – price for radio, price for TV, and price for bundle (discount of almost 100%)
· Form of tying – not purely contractual but a way to bundle the product together
· Applicant seeks an order prohibiting the respondent from continuing to engage in the practice of tied selling 

	Issues
	· Are BBM’s tied selling practices a violation of competition law?

	Holding
	Order for BBM prohibiting the continued engagement in tied selling of their services. 

	Ratio
	

	Reasoning
	Commission
· BBM does not publish ratings of radio stations which are not members – publishes ratings of TV stations which are not members only once a year
· Nielsen’s rate structure, like BBM’s, is based on a customer’s previous year’s broadcast billings or expenditures, but for Nielsen, only with respect to TV advertising
· BBM and Nielsen are vigorous competitors for customers
· Producing broadcast data involves high fixed costs, especially for measurement and compilation of data (also true for publication/administration costs to some extent)
· Geographic market for data (audience markets) – 10 provinces of Canada
· Act applies to the supply of a product to a “customer”
· BBM argues that it is an association (not a commercial firm) – it supplies members and not customers (so definition of tied selling has no application here)
· While BBM parallels a professional or trade association in many respects, the purpose of BBM is to produce products and to supply them at a price
· Pay high fees to be members to be included in the reports, advertisers require reported information to intelligently purchase media time 
· While organizationally structured like an association, its members are also customers to whom it supplies its products like any commercial firm
· Act provides for a defence or justification of a tied sale on the basis that the reputation of the tying product might be injured or destroyed if supplier cannot insist on a purchaser using only the tied product in conjunction with it
· Here, no indication the reputation or goodwill of either of BBM’s reporting services would be damaged by the purchaser not using the other service (that section of Act doesn’t apply)
· Products are separate unrelated products sold in separate markets
· No argument that BBM enjoys a monopoly in the provision of radio data and that radio data is the “tying” product and BBM benefits from this market power
· Major supplier of TV data too in the TV advertising market
· Combining sales constituted tied selling under the Act
· There have been no new entrants into radio measurement services in 18 years and there are no perceived potential entrants
· For TV data, Nielsen is the sole competitor in Canada and its sales have fallen substantially in the past 10 years
· Applicant argues BBM’s tying arrangements SLPC by impeding entry by newcomers into both markets and by impeding expansion by Nielsen into the TV market
· There can be little doubt that an important (or most important) factor in Nielsen’s failure to expand in TV data market has been BBM’s tying of its sale of TV and radio reports
· Ultimately, BBM’s engagement in tied selling of TV audience measurement service to such radio service is likely to impede entry of a firm into and expansion of Nielsen which results in SLPC


· BBM case – Look at practice of tying in this particular context – forms that are not contractual or technological
· Defensive leveraging – dominant in market A but worried about future competition coming from market B (preventing erosion of your dominance)
· Pre-emptively fortifying your dominance before someone else becomes a competitor in your market
[bookmark: _heading=h.6f2ml32256qv]Week 8 – Vertical Restraints II – March 10th 
[bookmark: _heading=h.3jvdhff7pi6b]Inter-Brand Restraints Continued
· Vertical restraints 
· inter-brand – agreements between sellers and buyers that have an impact on other sellers (exclusive dealing and tying)
· intra-brand – affects the competition inside the supply chain 
· resale price maintenance 
· vertical exclusive territories
· 1. Exclusive Dealing
· Can a seller (manufacturer) require exclusivity when dealing with buyers (retailers/distributors)?
· Pre-Chicago school: clearly harmful to competition
· If you buy from one seller, you prevent other sellers from selling to the buyer
· Chicago School: it is not rational for a buyer/retailer to accept exclusivity – if we observe it, it must be efficient
· Committing to be exclusive to a particular seller might foreclose another seller or exclude them – not rational 
· There may be internal reasons why ED is good for them – law should not interfere
· Post-Chicago: it is true that ED has efficiency/pro-competitive properties, but it can also be used to exclude rival sellers/manufacturers
· Might be better for a particular firm to accept exclusivity even if all the other retailers reject 
· 2. Tying
· Can a seller (manufacturer) condition the purchase of Product A to the purchase of Product B?
· Pre-Chicago school: clearly harmful to competition
· Chicago school: a monopolist has no incentive to tie products – if we observe it, it must be efficient
· Similar to the thought process for ED
· Post-Chicago: it is true that tying has efficiency/pro-competitive properties, but it can also be used to exclude rival sellers/manufacturers (leveraging) 
· Chicago school arguments are true but only in a small number of cases with specific assumptions 
[bookmark: _heading=h.mzfekrk7f2vw]Evolution of Leveraging Theories
· Ex: jar monopolist + competitive market for lids
· Is it rational for the monopolist to tie the sale of the jar to the sale of the lid also produced by the monopolist?
· Chicago school says it is not rational 
· If the marginal cost of both the jar and the lid costs 3 cents, and the market for lids is perfectly competitive (p=3) 
· In a perfectly competitive market, price = market cost of production
· The customer total valuation is 10 – what they will, at most, pay for a bundled jar and lid
· No tie – charge 7 for the jar since they are the monopolist and then charge 3 for the lid since it is a competitive market (profit of 4)
· With tie – maximum price for the bundle is 10 and will make a profit of 4
· Tie leaves the seller no better off with or without tying
· Single Monopoly Profit Theorem – developed by Chicago school, recognized by courts 
· Tying leaves the seller no better off with or without tying – main idea
· There is no incentive to tie if the profit is the same – if we see tying in the real world, it must be explainable through efficiency rationales that the buyers and sellers are aware of 
· Not the role of the law to inquire about those rationales
· Under certain assumptions, there is no incentive to leverage market power
· These assumptions – products are complementary and sold in fixed proportions
· Ex: anytime you buy a jar, you buy a lid – one product complementary to another
· But these assumptions don’t always hold – not always sold in fixed portions in many cases (people might lose lids and only need to buy those)
· Monopolists can charge the monopoly price for the jar or bundle with the lid but ultimately, the monopolist is constrained by the consumers’ willingness to pay
· Key elements: the firm deals with the same set of customers with or without ties – whole idea of leveraging is that you can extend your reach to a broader number of consumers by tying the products
· Will reach consumers you otherwise would not have been able to reach
· Alleged implications: if we observe tying, it may be due to efficiency reasons
· Post-Chicago: when relaxing these particular assumptions, tying can be profitable and may be used to distort competition
· Two theories of harm that exist in tying
· Offensive leveraging to extend market power in related market – hotel example
· Defensive leveraging to preserve market power in the original market
· Tying products to protect current position in the tying market 
· Defensive leveraging – applies to the US v Microsoft scenario
	[bookmark: _heading=h.7xxk7iuxwvc4]US v Microsoft Corp, (US CoA, 2001) 🡪 main precedence we have dealing with (defensive) leveraging as a strategy to protect monopoly in original market (operating systems) rather than to extend dominance in a related market (browsers)

	Facts
	· Microsoft held monopoly power in market for Intel-compatible PC operating systems – browsers were strategically important because they could act as “middleware”, potentially allowing applications to run independently of the Windows operating system
· If developers wrote applications to browser APIs rather than Windows APIs, operating system competition could increase and threaten Microsoft’s monopoly
· US and several states brought an antitrust action against Microsoft, the developer of the Windows PC operating system and the Internet Explorer browser
· Microsoft concerned that these browsers would become a threat in their original market (operating systems) – attempt to protect their position in their market
· District court – Microsoft liable under ss. 1 and 2 of the Sherman Act:
· Monopolization of the market for Intel-compatible PC operating systems – used several strategies to maintain it:
· Restrictions in licenses with Original Equipment Manufacturers (OEMs) – limited OEMs’ ability to install or promote rival browsers such as Netscape Navigator
· Integrating Internet Explorer into Windows
· prevent browsers from gaining sufficient usage share to attract developers to browser-based APIs, which would weaken Windows’ dominance
· Attempted monopolization of the internet browser market
· Illegal tying of Internet Explorer to Windows
· District Court ordered structural remedies, including a plan to split Microsoft into two companies (operating systems and applications)
· Microsoft appealed 
· Monopolization, violation of Section 2 of the Sherman Act. (equivalent to our Section 79) Also Section 1 tying claim
· Operating system – platform that connects end users with applications and application developers 
· Operating systems can win consumers through the design and the number of applications it gives access to
· Network effects or network externalities – value of the product increases with the number of users that adopts the product (as the network increases, the value increases for those who adopt it)
· Network systems are platforms of network effects between users and developers 
· Microsoft was dominant by creating apps only available through their services
· See quote from Bill Gates below
· Middleware – software that provides services to applications beyond those available from an operating system
· Browser is an example because apps can be built for a browser rather than OS
· Application programming interface (API) – interface that allows communication between different applications/software (e.g., flight aggregator and Air Canada website)
· Using browser’s API bypasses OS 
· Netscape sits on top of Microsoft OS – risk that the bundle of applications you could access through Microsoft OS would now become available through Netscape

	Issues
	· Did Microsoft unlawfully maintain a monopoly in the market for PC operating systems in violation of s. 2 of the Act?
· Did Microsoft monopolize the internet browser market?
· Did Microsoft unlawfully tie Internet Explorer to the Windows operating system under s. 1 of the Act?

	Holding
	Microsoft illegally maintained a monopoly in the operating system market – remanded tying claim for analysis under rule of reason. 
Remedies:
· June 2000: Behavioral + structural remedies, splitting Microsoft in two separate companies, one devoted to the Operating System, the other devoted to apps
· Government wanted Microsoft to sell Internet Explorer from a third party to prevent them from being operative in the market for browsers
· June 2001 CoA: guilty of monopolization, remanded assessment of remedies – original theory was weaker on appeal, rejected the remedy for a breakup of the company 
· 2002 Settlement: only behavioral remedies aimed at preventing Microsoft from using exclusionary practices against firms that challenge its monopoly position in the OS market

	Ratio
	· Monopolization under s. 2 requires both monopoly power and exclusionary conduct that harms the competitive process, not merely competitors
· A monopolist’s conduct is exclusionary if it harms competition and lacks a legitimate business justification, even if the firm does not completely exclude rivals from the market
· Tying involving technologically integrated software products should be evaluated under the rule of reason rather than automatically condemned under the per se rule

	Reasoning
	CoA
· Accepted District Court’s finding that Microsoft possessed monopoly power in the operating system market
· Having a monopoly itself is not illegal – liability arises if monopoly power is maintained through exclusionary conduct rather than superior products or business skill (on the merits)
· OEM distribution was one of the most effective channels for distributing browsers – Microsoft’s restrictions prevented OEMs from promoting rival browsers
· This reduced rivals’ usage share, limiting their ability to attract developers and compete with Windows
· These restrictions are anticompetitive – reduced rivals’ market share not through competition on the merits + prevented OEMs from taking action that might increase the adoption of competing browsers
· Microsoft argued the restrictions were justified by copyright rights – court rejected this, stating IP rights do not confer immunity from antitrust liability 
· Most of the restrictions lacked legitimate justification
· One restriction preventing automatic replacement of the Windows desktop was permissible because it protected Microsoft’s copyrighted product from drastic alteration
· The District Court held that Microsoft committed a per se illegal tying arrangement by bundling IE with Windows – rejected by CoA
· Integration of new functionality into platform software is a novel technological practice
· Courts lacked sufficient experience with such arrangements to automatically classify them as per se illegal – tying should be analyzed under rule of reason, not the per se rule
· Subtle form of tying using Internet Explorer on the operating system
· Court found that there doesn’t need to be formal tying – if there is a strong enough inducement to find tying, that is enough
· Evidence was particularly strong that Microsoft’s installation of Internet Explorer was a direct response to the threat


· Gates (from “The Internet Tidal Wave”): A new competitor “born” on the Internet is Netscape. Their browser is dominant, with 70% usage share, allowing them to determine which network extensions will catch on. … One scary possibility being discussed by Internet fans is whether they should get together and create something far less expensive than a PC which is powerful enough for Web browsing. Gavil: That was sort of the trigger for, “All right, we gotta do something about it.” But because they were behind, “do something” was not limited to “let’s build a better browser.” It was “let’s slow these guys down.” - https://www.theringer.com/tech/2018/5/18/17362452/microsoft-antitrust-lawsuit-netscape-internet-explorer-20-years
· Battle of Internet Explorer and Netscape 
· Case is the blueprint for future problems
· Preinstallation cases have become very relevant today 
[bookmark: _heading=h.6jmw5iwantv1]Intra-Brand Restraints
· Restrictions within a supply chain – generally, less problematic
· Common theme: the restriction of intra-brand competition may positively promote inter-brand competition
1. Resale Price Maintenance (RPM) – manufacturer tells retailer that they cannot charge below a minimum price
· Often, manufacturers sell products through retailers 
· Manufacturer may impose minimum price at resale 
· RPM: retailer cannot sell to consumer below that price 
· S. 76 of the Competition Act 
· Prima facie concern – looks kind of like a cartel inside a supply chain
· With RPM, minimum price is imposed to sell a product, and everyone has to comply 
· Without RPM, retailers might vary in price – retailers will compete based on price 
· Is RPM anticompetitive? Pro-competitive explanations?
	[bookmark: _heading=h.25tluzp1ervj]Leegin Creative Leather Products, Inc v PSKS, Inc, (US Supreme Court, 2007) 🡪 RPMs analyzed under rule of reason; rejection of per se illegality for these restraints

	Facts
	· Fashion accessories sold under brand Brighton – wanted to brand itself as a luxury, high-end product
· Leegin implemented a policy telling retailers that they would not provide the products below a minimum price – stopped selling to PSKS after implementing policy refusing to sell to retailers that discount its goods below suggested prices
· PSKS alleged that Leegin violated antitrust laws by entering into a vertical agreement with its retailers to set minimum resale prices
· District Court excluded expert testimony about Leegin’s pricing policy’s pro-competitive effects on the ground that Dr. Miles Medical Co v John D Park & Sons Co makes it per se illegal under s. 1 of the Sherman Act for a manufacturer and its distributor to agree on minimum price the distributer can charge for manufacturer’s goods
· Trial – jury found for PSKS
· On appeal, rule of reason was not applied – affirmed that Dr. Miles’ per se rule rendered irrelevant any procompetitive justification for the policy

	Issues
	· Should RPMs be per se illegal? 
· Was Leegin’s restraint valid under s. 1 of the Sherman Act?

	Holding
	Vertical price restraints are to be judged by rule of reason – reversed and remanded. 

	Ratio
	· Rule of reason designed and used to ascertain whether transactions are anticompetitive or procompetitive – this principle applies to vertical price restraints

	Reasoning
	Kennedy J
· looks like price fixing in a vertical context but there are pro-competitive effects – court found it should be analyzed through rule of reason
· There are pro-competitive effects – rule of reason 
· Vertical minimum price restraints are/should be per se illegality (Dr. Miles) 
· Precedent for argument that per se illegality should apply for RPM
· Illegal in the same way cartels are 
· Counter to Dr. Miles: Louis Vuillton supplies its products and retailers might want to charge a discount – LV is investing in developing an image as a luxury product, discounts undermine this 
· LV’s business model: high quality, high service, high price 
· Consumers might go to a compliant retailer to view the products and then go to the discounter who will likely have less trade personnel (free riding problem)
· RPM forces retailers to focus on service rather than price – pro-competitive effect 
· Gives ability to focus on service within the supply chain
· RPM increases price and restricts output
· Per se rule is only appropriate where the courts have had considerable experience with the type of restraint at issue (Broadcast Music)


· RPM increases price downstream and restricts output – but there is more than price at stake here: free rider problem
· If a manufacturer has a free rider problem, it may justify a restriction like this 
· Free riding and RPM
· Technical product – one retailer invests in service (and has to increase the price of product to sustain the service) and the other sells the same product at a cheaper price without investing in the service
· Manufacturers might have reasons they want to prevent this from happening – if this happens, no retailer will want to invest in service
· Would only have discounters and not enough service
· Anticompetitive effects of RPM:
· RPM can facilitate cartels between manufacturers 
· It increases price transparency and reduces price fluctuation 
· It can be used as a stabilization mechanism
· Can also facilitate cartels between retailers – like a hub-and-spoke problem
· Manufacturer becomes de facto enforcer of a cartel among retailers by imposing a minimum price
· If there is evidence an explicit cartel, it would be a s. 45 case
· If not a full cartel, RPM under s. 76 – 4 elements:
· 1. A product is supplied for resale
· 2. Supplier influenced upward (or discouraged reduction of) price charged by its customer
· 3. Agreement or other means by which such influence was implemented
· 4. Adverse effect on competition in a market
[bookmark: _heading=h.ee0v2n80wo9h]Defences under s. 76(9)
· Loss leader defence – concern that retailer sells at a low price damaging brand reputation
· Bait and switch – retailer advertises low price for the manufacturer’s product to then sell different competing products
· Misleading advertising for the manufacturer’s product
· Inadequate services: the free rider problem – most important defence (need the restriction to ensure retailers provide a minimum level of service)
	[bookmark: _heading=h.p670yxcsj4xm]R v HD Lee of Canada, 1980, Quebec Court of Sessions of the Peace 🡪 price maintenance in the garment industry; application of defences under s. 76(9)

	Facts
	· Decided under old regime that criminalized price maintenance unless there was an applicable defence
· Lee pre-tailored jeans sold in Regina and Winnipeg
· Price maintenance: Lee refused to supply and/or induced retailers to price at Lee’s specified resale price $10.95
· Evidence that Lee tried to implement RPM but had difficulty getting compliance
· Two floors in this department store – discounter was in the basement (one floor provided service and the other floor just sold the product)

	Issues
	· Is this anticompetitive? Are there any defences available?

	Holding
	Against Lee – price maintenance was not legitimate.

	Ratio
	

	Reasoning
	Beauchemin J
Potential Arguments
· For retailers:
· Could try and render some of the contracts unenforceable under s. 76 – a particular type of vertical agreement that is codified
· Would need to show the four elements of s. 76
· Competitive distortion here – jeans are sold at a higher price than they would be without the practice 
· Advising manufacturer
· There are pro-competitive effects under s. 76(9) 
· Inadequate service would probably be the most effective one 
· Would need to demonstrate that there is a real problem in service that is addressed by this fixed price
· Maybe there is something special about the product – retailer might allow them to try the product on
· Want the jeans to be displayed nicely 
· Retailer could respond to the inadequate service argument – no customers have complained 
· What other type of service is needed that we are not providing? 
· Even though it is evident that Lee had a merchandising plan for the orderly distribution of its product and promotion of its brand in Canada, paramount in Lee’s plan was the maintenance of specified prices established by the accused company 


· Boundaries of the inadequate service defence depends on the scope of the law 
· To the extent that there is a legitimate argument about service, the defence can be justified 
2. Exclusive Territories – manufacturer appoints retailer 1 in London, retailer 2 in Toronto, and retailer 3 in Montreal
· Manufacturer chooses one of them to sell the product – here, there is no distortion of price but a geographic division of the supply chain 
· Retailers aren’t allowed to compete at all in this context
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· If asked why vertical restraints are pro-competitive on an exam: 
· For intra-brand restrictions, you have a restriction inside the supply chain that promotes competition outside the supply chain (between manufacturers)
· Why do intra-brand restraints have an effect on inter-brand competition?
· If brand is unknown, you would want a retailer that invests in promoting your brand 
· If you enter a market and appoint competing retailers, if left to their own devices, they would charge lower prices and compete with each other (not enough resources to promote your brand)
· Can appoint a geographic monopolist to be the retailer with a condition that they have to invest a certain amount to promote the brand
· Section 45(1)(b) – market allocation agreements
· Market allocation agreements between direct competitors may be worse than price fixing
· Exclusive territories are different from market allocation agreements which deal with competitors and such agreements have no pro-competitive rationales
· There are no redeeming virtues unlike these vertical agreements
	[bookmark: _heading=h.k7amech3iipi]Ping Europe Ltd v Competition and Markets Authority, [2020] EWCA Civ 13 🡪 rule of reason analysis; reasons to prohibit procompetitive agreements 

	Facts
	· UK decision, brought based on facts before Brexit – before Brexit, European law applied in the UK and were followed 
· Ping sold golf equipment – had a selective distribution network with authorized dealers in the UK
· Couldn’t buy Ping products online because they had a custom-fitting service that they claimed was integral to their business
· Restricted distribution within the supply chain by making the distinction between personal and online sales (restricting the sale from online channels)
· If manufacturer allows retailers to sell online, it will have reputational harm since the custom-fitting service is essential to their business
· If customers buy online and they don’t think the products are good because they aren’t customized, that will damage their reputation
· With luxury goods, it might be clearer that the company would want to restrict the sale of their goods

	Issues
	· Was this an intra-brand restriction on competition?

	Holding
	Procompetitive rationales do not outweigh its restrictions on competition. 

	Ratio
	

	Reasoning
	Lady Justice Rose
· Efficiency perspective: since Ping maintains this level of brand quality, customers might think harder about other options in the marketplace
· Intra-brand restrictions are worth the cost because they expand inter-brand competition
· Can also argue that the law cares about market participants’ own policies
· Difference in European regime – idea of promoting a European single market
· Regime was designed to eliminate trade barriers and competition policy becoming an essential tool to ensure trade barriers were not replicated by anticompetitive practices
· Political objective about market integration – saying you cannot sell online means other European customers outside of the UK cannot get access to the product
· Political objective – restrictions on supply chains, when they restrict trade to other European countries, is a reason to prohibit intra-brand restrictions
· Court recognized that Internet sales are an important channel for market integration – reason to prohibit these arrangements
· Imposition by a supplier of a prohibition on internet sales by authorised dealers in a selective distribution network does, at first stage of analysis, reveal a sufficient degree of harm to competition and is a restriction by object
· Ping infringed section 2(1) of the Act and Article 101 of the Treaty on the Functioning of the European Union (“TFEU”) by entering into agreements with two UK retailers containing clauses prohibiting the retailers from selling Ping’s golf clubs on their websites pursuant to Ping’s Internet Policy
· These agreements restrict competition by object and do not benefit from any exclusion or exemption
· competition rules do not rely on suppliers 'self-regulating' by leaving them free to set the terms on which undertakings further down the distribution chain market their goods to the ultimate consumer


· Note on the structure of the Act
· Horizontal agreements – dual track approach
· S. 45 – criminal per se illegality
· S. 90.1 – civil review
· Vertical agreements
· S. 77 covers exclusive dealing and tying (inter-brand) 
· Also, territorial restriction (intra-brand)
· S.76 is a standalone provision for RPM (intra-brand)
· New section – s. 90.1(1.01): exception – non-competitors
· Expanding the scope of reviewable collaborations between firms – recent amendment:
· Previously this provision was limited to agreements involving competitors
· The amendments expand the scope of this provision to apply to agreements that are not between competitors if it can be shown that a “significant purpose” of the agreement, or part of the agreement, is to harm competition and the agreement has the effect of preventing or lessening competition substantially
· Amendment was added to address a concern about a gap in the Act 
· S. 90.1 only covered acts between competitors 
· If there are anticompetitive acts that do not involve direct competitors, the Act was not engaged before this provision
· Now, non-competitors are also subject to s. 90.1
· S.90.1(1.01) – addresses competition concerns between non-competitors in an age of inflation
· Ex: property controls for real estate owners – only a certain amount of grocery stores allowed in a particular area
· Limits the number of supermarkets that can be in a particular neighbourhood – doesn’t look like ED, tying, RPM, and is an agreement between supermarkets and real estate owners (non-competitors)
· S. 90.1(1.01) was designed to address this problem – will also be subject to s. 90.1
· S. 1 of the Sherman Act
· Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is hereby declared to be illegal…
· Whether the agreement is vertical or horizontal, it all falls under s. 1 
· This developed the distinction between per se illegality and rule of reason – doesn’t matter whether the agreement is vertical or horizontal (all falls under s. 1 and then you must determine what rule to apply)
· Article 101 TFEU
· The following shall be prohibited as incompatible with the internal market: all agreements between undertakings, decisions by associations of undertakings and concerted practices which may affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within the internal market…
· All agreements fall under this provision (vertical and horizontal) 
· Distinction between object and effect – equivalent to per se illegality and rule of reason 
[bookmark: _heading=h.kn9c7ge9gpqt]Introduction to Mergers
· Why review mergers? Why not let all mergers go through, and deal after the fact with undesirable effects, if and when they occur?
· Economic Council Report:
· The basic reason for public policy to be concerned with mergers is that in the majority of cases they result in changes which can have important permanent changes in the structure of industry and implications for the future performance of the economy
· Mergers affect markets on a semi-permanent or permanent basis 
· Can affect prices and quality
· Reason we have a regime that blocks mergers that leads to dominance:
· Mergers that lead to dominance or mergers that lead to so much concentration that the problem of collusion or conscious parallelism becomes an issue
· S. 79 cases are very expensive and long – prevent cases of dominance where we don’t know if the position displays innovation and efficiency
· By definition, mergers increase market concentration
· “Good” concentration – markets become more efficient, firms become more effective competitors
· “bad” concentration – less competition due to dominance or higher likelihood of oligopolistic coordination/collusion 
· Tackling the impact of mergers after the fact is not simple, quick, or inexpensive
· Ex ante merger review as a “valve” for market concentration
· Prophylactic measure
· There is a notification regime that requires merging parties to notify transactions to Competition Bureau before the merger is completed
· Bureau can approve merger or say it would lead to SLPC and can challenge the merger before the Competition Tribunal
· www.osler.com/notificationguide - rules for notification 
[bookmark: _heading=h.7z522axxspuz]Week 9 – Mergers that SLPC (Guest Lecture) (March 17th)
Reading Notes:
Book – 196-211; 222-242; 255-264
· Definition of merger: s. 91 of the Act
· 91 …merger means the acquisition or establishment, direct or indirect, by one or more persons, whether by purchase or lease of shares or assets, by amalgamation or by combination or otherwise, of control over or significant interest in the whole or a part of a business of a competitor, supplier, customer or other person.
· Merger may thus occur in two ways – through acquiring either:
· “control over” 
· Or a “significant interest in” another business
· In sections 92 to 100,mergermeans the acquisition or establish-
· ment, direct or indirect, by one or more persons, whether by purchase 
· or lease of shares or assets, by amalgamation or by combination or 
· otherwise, of control over or signiﬁcant interest in the whole or a part 
· of a business of a competitor, supplier, customer or other person.
Guest Lecture Notes: Competition Act – Mergers (John Bodrug)
· What is a “merger” – acquisition of control, typically done through shares or assets
· Acquisition of a significant interest in a business or part of a business 
· Minority interests
· De facto control or influence
· Access to confidential information
· Significant interest is less than control – significant is generally interpreted to mean having some meaningful influence over the competitive activity of the marketplace
· Interest in a competing company might change incentives – if a person has interests in competitor, and their company loses business to that competitor, they are actually profiting (changes their incentives to distort competition)
· Competition Bureau has asserted that just contracts or influence over another company could be a merger
· Ex: joint venture – either party is acquiring assets in the other 
· Becoming less relevant in recent years – s. 90.1 of the CA
· Notifiable transactions
· Large mergers must be notified to the Bureau before closing and cannot be completed before expiry, waiver or termination of a waiting period
· THRESHOLDS: Applies to acquisitions where both parties and their affiliates together have >$400 million (book value) in assets in Canada or annual gross sales in, from or into Canada and acquired firm has >$93 million in assets in Canada or annual gross sales in, from or into Canada
· If all the parties involved have more than $400 million in assets and the company being acquired has at least $93 million in assets in Canada (doesn’t take much to meet that threshold)
· For share acquisitions, need to acquire >20% for public company or >35% for non-public company
· If you are exceeding these thresholds, you need to notify the Bureau 
· Applies even if you are not a competitor of the other party – still need to comply with these notification provisions
· Rationale – want to give the Bureau notice about significant changes to the economy 
· Would be hard to cure the competition problem if you wait until after closing of a merger
· Doesn’t mean that a transaction below the threshold is not necessarily anti-competitive and doesn’t mean the Bureau can’t challenge that
· Any merger (even below the thresholds) can be challenged under the CA by the Bureau within a certain period of time – vast majority don’t get challenged
· Notification
· Notification includes lists of major customers and suppliers of each party – Bureau will seek their views
· Will ask a series of questions designed to determine if the customers and suppliers have concerns about the proposed transaction
· Notification includes all studies, surveys, analyses, and reports that were prepared or received by an officer or director for the purpose of evaluating or analyzing the proposed transaction with respect to market share, competition, competitors, markets, potential for sales growth or expansion into new products of geographic regions
· Critical element of the Bureau’s review of the merger
· Notifiable Transactions – s. 11 (order for oral examination, production or written return)
· Initially, the Bureau has 30 days to decide whether to allow transaction to proceed or issue a supplemental information request (SIR) that extends the waiting period (and delays closing) until 30 days after compliance
· Documents filed within notice can cause Bureau to issue a SIR if they raise “red flags”
· SIR will typically require a very broad range of documents that discuss the proposed transaction and/or the relevant markets, including:
· Emails; other electronic messages
· Documents and data going back several years
· SIRs are onerous exercises 
· Have to consider other jurisdictions too in terms of notification procedures
· Cost of complying with SIRs might be in the millions 
· If you are entering a transaction you don’t think is problematic, but the Bureau has issues with it, the deal might not be profitable anymore – need to cover this in the merger agreements as a negotiated point (discuss how you will share the cost, who will bear the risk of delay, etc.)
· Competition Tribunal Challenge
· Long timeline to final decision
· Rogers/Shaw - @ 2 years between signing merger agreement and FCA dismissing Bureau challenge
· Parrish & Heimbecker - @ 3 years between acquisition and Tribunal decision (no appeal)
· Implications for deal terms and valuation
· Risk of post-closing merger challenge may motivate merger parties to seek voluntary pre-merger clearance from the Bureau
· Bureau can go through s. 11 to ask for documents and data even if you don’t meet the notification thresholds – they can still challenge the merger
· If you are looking at a 2/3-year delay, that isn’t just the value of money, but the business might be at risk
· Competitors might try and target your customers, might lose employees, difficult to map out your business plan, etc. 
· If it is an international agreement, there might be further delays
[bookmark: _heading=h.t9zvb03kital]What does Bureau do when Analyzing a Merger?
· Assessing Potential SLPC
· Market definition, barriers to entry/expansion, vertical mergers, unilateral market power vs coordinated effects
· Ex: one element they will look at is barrier to entry and expansion – how likely another competitor can enter the market
· Basic question – as a result of the merger, will the merged entity be able to raise prices significantly in comparison to if the merger did not happen? 
· Comparing if you have one less competitor vs the market condition now 
· Market definition stage is now more important than barriers to entry – new statutory presumptions based on market share 
· Merger of a supplier and customer can cause problems too – if you have a company that supplies a bunch of different retailers downstream and buys a retailer, the Bureau will start thinking about dominance, favouring that retailer over others, and the anticompetitive effects
· Might also be fine, would just have to do an analysis
· Unilateral market power – ex: ability to raise prices
· Coordinated effects – as a result of the merger, there are fewer players in the market so there might be less incentive to compete vigorously (conscious parallelism – harder to prove)
· Competition Bureau Merger Reviews
· Competition Bureau can review any merger and seek injunction or divestiture if merger is likely to prevent or lessen competition substantially
· Is merger likely to result in higher prices or less choice or innovation?
· Bureau’s review includes:
· Whether merging firms are each other’s closest competitors in any market
· Potential for expansion or new entry by other competitors or potential competitors
· Countervailing power of buyers (e.g., to encourage new entry)
· Ease with which customers can switch suppliers
· Whether merger will facilitate interdependent conduct by remaining competitors
· Potential for vertical foreclosure of competing customers or suppliers
	[bookmark: _heading=h.3ahz69lwad5u]United States v Bazaarvoice (US District Ct, 2014) 🡪 court’s focus on documentary evidence (importance of upkeeping internal company documents); scrutiny to merger transaction that doesn’t have to be reported

	Facts
	· Pursuant to s. 2(b) of the Antitrust Procedures and Penalties Act (APPA)
· June 12th, 2012 – defendant (Bazaarvoice) purchased PowerReviews Inc. for approximately $168.2 million
· US filed a civil antitrust complaint against defendant on Jan. 10th, 2013 seeking to unwind the acquisition
· US alleged that the likely effect of the acquisition would be to lessen competition substantially for ratings and reviews (R&R) platforms in the US in violation of s. 7 of the Clayton Act
· This loss of competition would likely result in higher prices for R&R platforms and less innovation
· Defendant provides the market-leading R&R platform to manufacturers and online retailers 
· Pre-merger, the vast majority of defendant’s customers purchased its R&R platform, and subscription fees from R&R platforms accounted for majority of the defendant’s revenue
· Publicly traded Delaware corporation; HQ: Austin, Texas
· PowerReviews was defendant’s closest and only significant competitor in the provision of R&R platforms to manufacturers and online retailers
Class Notes:
· Two providers of online ratings and review platforms (RRPs) for customers to rate and review products of different companies 
· Also to see the ratings of the products – seen to be a benefit to the retailer and manufacturer 
· Bazaarvoice acquired PowerReviews (negotiated friendly transaction) for $168 million (B was by far the bigger of the two companies but both relatively small)
· Transaction below US mandatory pre-merger notification thresholds
· US DOJ investigated the merger following its closing
· Hart-Scott-Rodino Act – equivalent to Part IX of our notification provisions in the Competition Act
· Bazaarvoice position:
· Relevant market was “social commerce engagement tools” in which Bazaarvoice competed with Facebook and Twitter, among others – i.e., competitive threats from different types of advertising or marketing spend
· Risk of entry in supply of RRPs by Google, Amazon and others, as well as self-supply by customers – the social commerce tools industry is dynamic and evolving at a fast pace
· Other companies are doing this
· Amazon used their own platform – at trial, Amazon said they consider supplying their platform to third parties
· Efficiencies – PowerReviews transaction was an opportunity to expand into other product lines to compete with Google, etc., in a broader social media market or “social software category”
· Network efficiencies – syndication of product reviews across more retailer sites benefitted customers
· It would syndicate all the reviews together – more reviews help the customers
· >100 customers testified at trial, but none said they expected to be harmed by the merger
· Neither Bazaarvoice or PowerReviews were profitable

	Issues
	· Does the merger substantially prevent or lessen competition?

	Holding
	Against Bazaarvoice. 
· Bazaarvoice/PR Remedy and Subsequent Entry
· B ordered to sell assets to enable a new competitor to re-establish PR
· June 2014 sale of assets to Wavetable Labs for $30 million
· Reportedly now several other competitors that provided platforms for users generated content in addition to new PowerReviews, including Yotpo, Okendo, Klavioyo, Reviews, Reviews.io, Trust Pilot, etc. 

	Ratio
	· Internal company documents can have a huge impact on the outcome
· Government scrutinizes transactions that don’t have to be reported to the Bureau – the fact that a deal is not reportable for not meeting the thresholds doesn’t mean it will escape scrutiny

	Reasoning
	Orrick J
Relevant Markets
· Relevant product market – R&R platforms 
· Most online retailers unlikely to eliminate R&R entirely because these platforms have become a necessary feature for online retailers 
· Other social commerce products serve a different purpose – not substitutes for such platforms
· Court also found that a hypothetical monopolist of R&R platforms would find a non-transitory price increase of five or ten percent profitable because few customers would abandon R&R platforms in response to such a price increase
· Relevant geographic market is the US because hypothetical monopolist selling all R&R platforms can identify and target price increases to customers operating in the US, and those customers cannot engage in arbitrage – using platforms sold for use in other countries
· Appropriate to define the geographic market by customer location
Class Notes:
· Accepted that B waned to acquire PR to compete more effectively in a broader big data or social commerce tools market
· But found a distinct market for ratings and review platforms – there was a specific demand for this and a specific market
· PR and B were each other’s closest competitor
· Post-merger market share ranges from 56-68% depending on manner of calculation – B: 40% + PR: 28%
· Revenue of the customers as ways of measuring the market share
· Any conceivable measure available to the court indicated the post-merger market share would be over 50% 
· Took into account self-supply – companies that did their own RRPs rather than getting them from third parties 
· If companies are doing self-supply, they wouldn’t really be considered a competitor since they aren’t giving their platform to other companies
· The court found a prima facie violation based on Bazaarvoice’s high post-merger market share and market concentration
· Barriers to entry included significant network effects
· Hard for a competitor to come in and opt for a competing platform because they won’t be able to offer anywhere near that level of syndication 
· Syndication was a double-edged sword in the analysis

	Notes
	· Case illustrates the point about notification requirements – bad documents in this case
· See what the parties were thinking about when planning the transaction
· Whole process of notification is to provide all the documents on how parties viewed each other – lots of evidence from the internal Bazaarvoice platforms, communications between seniors in the company, etc.
· Legal counsel should have informed these companies that at every stage, to ensure their documents are accurate and not outlandish – government will review these documents at some point (be prepared to defend what you put in writing)
· Internal document revealed PR was keeping their price down by 15%
· Bazaarvoice Internal Salesforce Database on Win/Loss Data – database on who they lost business to 
· PR was identified as a competitive alternative in 75% of opportunities
· Next closest alternative – in-house solutions: 18%
· No other alternatives appears in more than 3%
· This internal data they had at Bazaarvoice showed this information on competitors – will also be submitted to the Bureau 
· DOJ had a trial exhibit that laid this out 


· Internal documents have not always carried the day:
· “thinking something is so does not make it so”
· SCC in 1992 Southam merger challenge found internal documents discussing the risk of a community newspaper being a “springboard” for entry into the daily newspaper market to be insufficient to establish that the acquired community paper was a likely competitor of Southam’s daily newspaper
· 2002 Oracle/Peoplesoft merger challenge: US judge regarded as mere “spice” a report by an Oracle executive when he was a Morgan Stanley analyst that the relevant market was “dominated by an oligopoly comprised of SAP, Peoplesoft and Oracle”
· Judge was prepared to look at that document in the context as “spice” 
· Bureau was seizing so many documents – if someone is writing a document late at night or is rushed, there may be errors in judgement or other errors
· Documents won’t be enough in that regard
· Both Oracle and Peoplesoft supplies provided intangible services for business procedures – DOJ tried to define a market around “high function” market enterprise software 
· Court found this was an artificial concept not using industry standards and norms – DOJ trying to use these documents to support product markets that didn’t have foundation elsewhere
· Illustrative of how the focus is on the context + every case and business is different so there are different ways to prove your case on if there is/isn’t competition
· Economic theory remains important in an antitrust case
· “Bad documents are worth 10 economists in court” (Professor Daniel Sokol)
[bookmark: _heading=h.fmwev9zfoc0a]Structural Presumption
· Presumed SPLC if, as a result of merger, HHI increases by >100 and either HHI >1,800 or market share >30%
· HHI (Herfindahl-Hirschman Index – measure of concentration in the market)
· Summing the squares of the marketplace participants to measure concentration of the market (better indicator of market competition rather than looking strictly at market share) 
· E.g.: merger parties’ shares are 8% and 7% market shares, 4 other competitors at 20% each, 1 at 5%
· This exceeds the presumption
· Post-merger HHI increases by 112 bringing HHI to 1,850 🡪 presumed SPLC
· Firm with 30% share triggers presumption if it acquires a firm with a 2% share
· Change in index = twice the product of the shares of the merging parties
· If a firm with a 30% share merges with a firm with a 3% share, then the change in the index is 2x30x3 = 180 (change)
· Market definition drives the presumption
· If this is wrong, that can affect whether the structural presumption is triggered
· Sometimes it doesn’t matter (like looking at the geographical market)
· But sometimes there will be multiple market definitions – ex: big retailers merging with different products
· Look to each of those relevant markets
· Rebutting the Structural Presumption – new provision (will be debated – might not have a practical impact because government said they would have reached the same outcome if presumption is triggered or not)
· Magnitude of presumed substantiality? 
· Draft MEGs (merger enforcement guidelines): the Bureau will apply a sliding scale – the more the thresholds are exceeded, the greater need for “persuasive evidence” to overcome the presumption
· Don’t know how substantial the SLPC is
· If Commissioner relies only on statutory presumption, relatively little evidence may be required to rebut it, e.g.:
· Low barriers to entry/expansion
· Effective remaining competition
· If you can point to more than one larger competitors than you, that would be a strong argument
· Enhanced ability for merged firm to innovate/offer new services
· Cost savings 🡪 increased output
· Courts often say they would have reached the same result regardless of who bears the burden of proof
· Efficiencies – Bureau’s Position in Draft MEGs (merger enforcement guidelines)
· Pro-competitive benefits could be one consideration, among others, in the overall competitive effects analysis
· Bureau will consider verifiable merger-specific, rivalry-enhancing pro-competitive benefits (such as cost savings that directly intensify competition or consumer-facing improvements) that are likely to occur
· Likely to achieve and also merger-specific 
· Cost savings arising from reduced headcount, overhead consolidation, or other forms of internal restructuring will generally not be relevant unless they are shown to likely result in direct, tangible and timely enhancements to competition
· Has to be timely, likely to occur, specific to the merger
· Not particularly new conditions to considering efficiencies
· Putting qualifiers on the guidelines – looking to see how the Tribunal will decide (trying to narrow the efficiencies they (Bureau) will take into account)
· Cost decreases that result from an increase in bargaining leverage due to the merger will not be considered
· Where substantial competition concerns otherwise exist, even pro-competitive gains supported by rigorous evidence may not alter the outcome of Bureau’s assessment
· Substantial lessening of competition doesn’t mean that any lessening of competition will be enough to block the merger – there is a degree component of the analysis (dimensions to substantiality)
· Most mergers in Canada don’t get challenged
· Typically have legitimate business reasons or efficiency-enhancing rationales 
· But if you have a merger that raises issues or meets some of the thresholds, efficiencies can have an impact on whether the transaction will SLPC to begin with (after transaction, there may be a more competitive market)
· Competition – rivalrous process; think about if the transaction will make you a more efficient competitor
· Dynamic efficiencies might take longer to materialize (those that aren’t seen until later – like R&D for example)
[bookmark: _heading=h.gbpcjxa2kz57]Evidence of SPLC beyond the Structural Presumption
· Economic experts – lots of cases involve their reports and opinions which are fundamental to the cases
· Diversion ratios
· Merger simulation models
· Evidence of likely price impact
· Based on assumed preferences of customers or suppliers
· Natural experiments
· Reactions to prior entry or exist can inform likely customer or supplier responses to a merger
· Customer or supplier testimony 
· May not have the understanding or information to speak to the questions the Tribunal is ultimately trying to get at (unless sophisticated)
· Framework for the “But For” Analysis
· Parties often revise a proposed merger to address Competition Bureau concerns
· Should Tribunal assess the original merger proposal or the revised proposed transaction? 
· Most prominent case here is the Rogers/Shaw merger
· Initially, Rogers offered to acquire all of Shaw and its subsidiaries – amended the deal so that Rogers acquires Shaw without Freedom Mobile
· This proposal was not accepted – Bureau’s position was they wanted to proceed to the Tribunal on the original merger proposed
· What will the market look like “but for” the merger vs with the merger?
· If there are concerns, can change the merger in a way that addresses the problem 
· Maybe the problem only arises in small local markets – if a big company is the one of two stores in a small area but is fine everywhere else, maybe the company doesn’t acquire that particular store (RONA case)
· This amends the merger to fix the problem
[bookmark: _heading=h.jkijm7j0240i]Remedies
· Remedy must restore competition – not just remove the “S” from SPLC
· Structural or dynamic standard?
· What is the “level of competition”? – restore the process of competition
· Relevant market may be a small subset of parties’ overall business
· Structural vs. behavioural remedies
· Either block the merger altogether, divestiture of assets or shares, etc.
· If you are ordering divestiture of assets or a company, it will typically be for a standalone business (structural remedy)
· Tribunal generally favours structural remedies since they change the structure of the market into a more competitive structure
· Behavioural remedies – commitments by the parties to do things or not do things (structural remedies (and any remedy) will still have some behavioural components)
· Market conditions can change during merger review, e.g.:
· Expropriated facility (Hillsdown (1992))
· Big merger between two meat-packing companies – only overlap that was a problem was their rendering facilities (waste disposal operations) which was for their own internal purposes
· Before the merger, they both had some excess capacity in their operations so offered rendering services to third parties 
· Bureau challenged this out of everything in the big transaction – need to hold the two rendering businesses separate and apart pending Tribunal decision
· One of the rendering facilities of one of the companies was expropriated – at hearing, only one party had rendering facilities offering service to third parties (no competition anymore) 
· Tribunal – marginal case; believed there was other competition from other sources (close call)
· Even if they concluded there was an SLPC, in the reality of the marketplace today, they wouldn’t have issued an order – no point; divestiture of the rendering facility wouldn’t change the number of players in the market anyways
· Tribunal and Bureau may not agree with each other
· Capacity expansion (Canadian Waste) 
· New competitor (RONA)
· Spectrum auction (Rogers/Shaw)
· Bureau’s position is pretty clear – should be freezing the circumstances in time when parties enter into the merger agreement
· If there is SLPC, need to restore competition to the level of this frozen in time moment 
· Another issue in mergers
· Minority acquisitions – academic writing suggests that if institutional investors investing in multiple firms within the same industry or competitors, it could cause problems under the mergers provisions
· Could influence the behaviour of the firms 
· There is academic evidence on both sides of this debate
· Vertical mergers – something Bureau will look out for and may give rise to a SIR
[bookmark: _heading=h.g73dncicj8kt]Week 10 – Mergers; Platform Competition (March 24th)
Final Exam
· 1.5 hrs
· Fact pattern and short open question 
· Non-secure mode (can access desktop), internet blocked, no copy/paste
· Excluded topic = dual-track approach
[bookmark: _heading=h.ija2mowosjhd]Introduction to Mergers
· By definition, mergers increase market concentration
· “Good” concentration: markets become more efficient, firms become more effective competitors
· There are good forms of concentration that we want to allow – vast majority of mergers are not scrutinized
· Freedom of enterprise – firms know what is more effective than regulators
· “Bad” concentration: less competition due to dominance or higher likelihood of oligopolistic coordination/collusion
· As markets are more concentrated, easier it is to coordinate
· Tackling impact after the fact is not simple, quick, or inexpensive
· Ex ante merger review as a ‘valve’ for market concentration
· Thermometer for how concentrated a market can be
· Merger policy – key issues:
· Notification regime based on size thresholds
· Competitive effects: SLPC (s. 92-93)
· From efficiency defence to structural assumptions
[bookmark: _heading=h.bsqjn1dtht2w]Notification Regime based on Size Thresholds
See www.osler.com/notificationguide (important!) - all we need to know about the notification regime is below: 
· Party size – total assets or annual revenues of the parties in Canada > $400 million (set out in the statute, ss. 108 &109)
· Transaction size – target entity’s assets in Canada or revenues from sales in or from Canada generated from those assets > $93 million (set out in the Canada Gazette)
· Target exceeds $93 million
· If you are above the above thresholds, you have to notify
· Rationale: we don’t have the resources to review all mergers – only review the ones that are big and have potential to have anticompetitive effects
· In theory, the Bureau can challenge non-notifiable mergers
· Non-notifiable transactions that the Bureau may wish to review are detected mainly through complaints from market stakeholders (e.g. customers, suppliers and competitors) or market monitoring using media sources
· Parties themselves may seek written confirmation from the Bureau even if the proposed transaction is not notifiable
· S. 97 No application may be made under section 92, 
· (b) in respect of any other merger, more than three years after the merger has been substantially completed
[bookmark: _heading=h.471l5vmy3a1w]Competitive Effects: SLPC (s. 92-93) 
· Legal basis for SLPC for mergers is s. 92
· Section 92(1) Where, on application by the Commissioner, the Tribunal finds that a merger or proposed merger prevents or lessens, or is likely to prevent or lessen, competition substantially
· (a) in a trade, industry or profession,
· (b) among the sources from which a trade, industry or profession obtains a product, including labour,
· (c) among the outlets through which a trade, industry or profession disposes of a product, including labour, or
· (d) otherwise than as described in paragraphs (a) to (c),
the Tribunal may, subject to sections 94 and 95,
· (e) in the case of a completed merger, in order to restore competition to the level that would have prevailed but for the merger, order any party to the merger or any other person
· (i) to dissolve the merger in such manner as the Tribunal directs,
· (ii) to dispose of assets or shares designated by the Tribunal in such manner as the Tribunal directs, or
· (iii) in addition to or in lieu of the action referred to in subparagraph (i) or (ii), with the consent of the person against whom the order is directed and the Commissioner, to take any other action, or
· (f) in the case of a proposed merger, in order to preserve the level of competition that would prevail but for the merger, make an order directed against any party to the proposed merger or any other person
· (i) ordering the person against whom the order is directed not to proceed with the merger,
· (ii) ordering the person against whom the order is directed not to proceed with a part of the merger, or
· (iii) in addition to or in lieu of the order referred to in subparagraph (ii), either or both
· (A) prohibiting the person against whom the order is directed, should the merger or part thereof be completed, from doing any act or thing the prohibition of which the Tribunal determines to be necessary to ensure that the merger or part thereof does not prevent or lessen competition, or
· (B) with the consent of the person against whom the order is directed and the Commissioner, ordering the person to take any other action.
· Market definition:
· Key difference between abuse of dominance and mergers: unlike single-firm dominance, there is more than one firm to consider
· Merger involves one or more player vs. abuse of dominance deals with a single firm
· Merger makes a structural change in the market which does not happen in abuse of dominance
· Here, we are looking in the future (ex-ante review) to decide if there will be a problem vs. abuse of dominance looks at the past to find if there already was an abuse
· Ask how close the firms are in competition – not something we see in abuse of dominance because there is one firm in question
· “prevent or lessen, competition substantially”
· Test is whether merger is “likely to create, maintain or enhance the ability of the merged entity to exercise market power, unilaterally or in coordination with other firms” (Tervita, 2015)
· ‘But for’ test: ability of merged entity to exercise market power after the merger, comparing to level of competition that would exist but for the merger
· Forward looking analysis: Onus is on the Commissioner to prove on balance of probabilities standard
· Unilateral and Interdependent effects
· Unilateral Effects:
· Direct effect:
· Pre-merger: when making pricing decisions, each firm imposes a negative effect on the other (competition in action)
· Post-merger: negative effect is internalized as the two firms are now a single entity
· Indirect effect:
· What about other firms remaining in the market?
· With more concentration, their best response is also to raise prices
· Diversion ratio – provides us with a measure of the incentive for firms to raise prices if they merge (tells you how close the two firms are in terms of competition)
· High diversion ratio 🡪 more likely to “discipline” each other pre-merger
· The diversion ratio can be obtained by econometric studies, consumer surveys, etc.
· When difficult in practice, market share used as a proxy for degree of competition
· Higher market share 🡪 more likely that buyers will switch 🡪 merger is more problematic
· Ex: 5% increase by Coca-Cola
· Coca-Cola loses 100 customers and Pepsi gains 80
· Diversion ratio = 80%
· Interdependence Effects: (price effects)
· Merger makes it easier to collude or achieve conscious parallelism
· Prophylactic policy rationale: ex ante prevention of market structures that facilitate tacit collusion and oligopolistic coordination
· Given that conscious parallelism is a blind spot, a policy tool we can use is to prevent the structural features that make conscious parallelism easy
· If you have a merger that moves you from 4 🡪 3 players, you might be able to demonstrate it enhances the risk of conscious parallelism allowing you to block the merger
· Risk of cartel: Ability to enter a cartel, reach agreement, monitor cartel, punish cheating
· Section 93: factors to be considered regarding prevention or lessening of competition (not exact wording)
· (a) foreign competition
· (b) a party to the merger has failed or is likely to fail
· (c) availability of acceptable substitutes
· (d) barriers to entry and effects of the merger on such barriers
· If you merge and the barriers are high, it is likely that the barriers to entry will remain
· (e) existence of effective competition after the merger
· (f) removal of a vigorous and effective competitor
· (g) the nature and extent of change and innovation in a relevant market
· (h) any other factor that is relevant to competition
· Barriers to entry
· “In the absence of significant entry barriers it is unlikely that a merged firm, regardless of market share and concentration, could maintain supra-competitive pricing for any length of time. To be effective, entry must be timely, likely and sufficient to ensure that any prevention of future competition will not be substantial" (Tervita, 2015)
· If the barriers to entry are 0, we might not be worried about the effects of a merger materializing for some time
[bookmark: _heading=h.8wkgjucm33b3]Efficiency Defence – repealed 2022
· Before 2022, there was an efficiency defence – even if the Bureau proved SLPC by raised prices, merging parties could nonetheless save the merger by demonstrating that efficiency gains through the merger were greater than the SLPC effects
· Easiest jurisdiction to get approval for this was Canada
· Section 96: Exception where gains in efficiency (not applicable anymore; repealed)
· 96(1) The Tribunal shall not make an order under section 92 if it finds that the merger or proposed merger in respect of which the application is made has brought about or is likely to bring about gains in efficiency that will be greater than, and will offset, the effects of any prevention or lessening of competition that will result or is likely to result from the merger or proposed merger and that the gains in efficiency would not likely be attained if the order were made.
· Tervita (2015) 🡪 see structural presumptions (prevention)
· A stand-alone statutory efficiencies defence was considered “particularly appropriate for Canada because a small domestic market often precludes more than a few firms from operating at efficient levels of production and because Canadian firms need to be able to exploit scale economies to remain competitive internationally”. 
· In the context of the relatively small Canadian economy, to which international trade is important, the efficiencies defence is Parliamentary recognition that, in some cases, consolidation is more beneficial than competition
· Policy trade-off was consolidation (since Canada is a smaller economy) than competition 
· We will pay some price (consumers will face higher prices) so that domestic firms can be competitive domestically and internationally
· Do this by adding a defence – even when the evidence indicates that if a merger is allowed, the prices will go up, the efficiency gains outweigh SLPC and the merger should go through
· Parties have to show the efficiencies are so significant, that they will translate into lower prices
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· Section 96 – merger can be saved if it creates gains in efficiency that will be greater than, and offset the SLPC (before 2022)
· Green area has to be greater than the negative effects 
[bookmark: _heading=h.gtqxf84xoryn]Canada (Commissioner of Competition) v Superior Propane Inc, 2000 Comp. Trib. 15 🡪 when comparing efficiencies against harm, must consider efficiencies + inefficiencies + wealth transfer from consumer to producer
· Merger between superior propane and another firm – propane is an inelastic product
· Efficiency gains are much greater than negative effects (through complicated calculation)
· Superior Propane said Parliament explicitly added an efficiency defence for mergers – when comparing the efficiencies against the harm, the harm should only be the inefficiency (which we now know is deadweight loss)
· Said you completely ignore the wealth transfer from the consumer to the producer
· Bureau rejected the idea – still a negative effect (Superior argued it was an economic effect though)
· Court decided that efficiency + inefficiency + some fraction of the cost of transfer from low-income consumer (compromise)
· Under prevention of competition and lessening of competition, both must still be “substantial”
· After this, in Tervita, the court made a problematic (according to Ducci) decision
· Question about quantification of harm and benefits
· Judge found that everything should be quantified – if the Bureau did not quantify negative effects, these effects would count as 0 
· In practice, if you are merging and want to get rid of assets, Bureau would have to quantify the efficiencies and the inefficiencies
· Bureau has to quantify things like innovation – otherwise, it would count as 0
· This is why s. 96 has become so controversial
· Bill C-56 proposes new amendments to the Competition Act
· Remove the efficiencies defence, which currently allows anti-competitive mergers to survive challenges if corporate efficiencies offset the harm to competition, even when Canadian consumers would pay higher prices and have fewer choices
· There is some merits to the efficiency defence for smaller and medium economies
· But there is an argument that to succeed globally, you have to succeed domestically in terms of competition
· Pre-reform:
· Section 92(2): For the purpose of this section, the Tribunal shall not find that a merger prevents or lessens competition substantially solely on the basis of evidence of concentration or market share.
· MEG created a safe harbour for mergers below certain market share thresholds (post-merger market share < 35%)
· Tribunal couldn’t make a finding solely based on market shares – we know this from abuse of dominance
· Post-reform:
· 92(2) (Not exact wording) For the purpose of this section, if the Tribunal finds that a merger or proposed merger results in a significant increase in concentration or market share, the Tribunal shall also find that the merger or proposed merger prevents or lessens competition substantially, unless the contrary is proved on a balance of probabilities by the parties
· If the Tribunal finds that the merger triggers structural presumptions, the merger is presumed anticompetitive unless the merging parties show otherwise
· Burden of proof shifts to merging parties 
· This is what we have in place now
· Have to demonstrate how the merger will prevent prices from going up
· Practically, we can use the tools we had in place before and adjust them to satisfy the legislative requirements but in principle, it is a big difference
[bookmark: _heading=h.66impwj8d0jj]Structural Presumptions Post-Reform 
· (a) The concentration index increases or is likely to increase by more than 100; and (b) either:
· (i) the concentration index is or is likely to be more than 1,800, or 
· (ii) the market share of the parties to the merger or proposed merger is or is likely to be more than 30%
· It will be presumed anticompetitive if (a) and either (i) or (ii) is satisfied (this is binding statute)
· Notice how the concentration index + market share is going to be more than 30% — before, it was 35%
· These numbers were essentially borrowed from US cases but big difference:
· In the US context, these numbers are included in the merger guidelines (non-binding context)
· These thresholds are not binding in the US – are helpful guides to think about the probability of challenging a merger 
· In our context, Bureau publishes guidelines that give us the best interpretation of the law, but they are also not binding
· We borrowed these thresholds from non-binding guidelines and incorporated them in a binding statute
· Concentration Index
· Herfindahl-Hirschman Index (HHI)
· HHI – calculates the market share of players, squared
· HHI = (market share)2 + (market share)2 + (market share)2…
· Reason for squaring – give more emphasis on larger players
· On a scale of 0 to 10,000
· If monopoly, (100)2: HHI = 10,000
· If duopoly with equal share, HHI = 502 + 502 = 5000
· If 100 firms of equal size 1%, HHI = 10
· US agencies generally consider markets in which the HHI is between 1,500 and 2,500 points to be moderately concentrated, and consider markets in which the HHI is in excess of 2,500 points to be highly concentrated (more likely to create problems)
· This is guidance – not binding law
· Ex: Coca-Cola, Pepsi, and off-brand all have 33.33% market share
· Pre-HHI = 33.332 + 33.332 + 33.332 = 3333
· If Coca-Cola and Pepsi were to merge:
· First thing you do – think about the structural presumptions, define the market to help figure out the market share, then use the HHI index
· HHI post-merger = 66.67% for Pepsi and Coke; 33.33% for off-brand
· Post HHI = 66.672 + 33.332 = 5556
· Both the pre-HHI and post-HHI is bigger than the presumptions so this merger will be problematic
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· Would a B+D merger trigger the presumption?
· HHI pre-merger = 625 
· 20+15 and then square the number – did it go up by 100 points? 
· Then ask if the concentration index is/is likely to be more than 1,800 or if the market share of the parties is likely to be more than 30%
Prevention of Competition
· Prevention prong involves mergers where the target is in a different market
· Prevention cases – firm A merges with firm B who isn’t a current competitor (not in the same market) but might become a competitor
· Firm A acquires B to prevent them from becoming a rival
	[bookmark: _heading=h.epku8av6try]Tervita Corp v Canada (Commissioner of Competition), 2015 SCC 3 🡪 “prevention” analysis under s. 92 test - forward-looking “but for” test; s. 96 requires balancing, all evidence should be quantified (first merger challenged based solely on prevention of future competition)

	Facts
	· Tervita Corp operated two secure hazardous waste landfills in Northeastern BC (Silverberry and Northern Rockies)
· There were four landfill permits in the region: 
· Two held and operated by Tervita
· One (Peejay) not yet constructed
· One (Babkirk site) owned by Babkirk Land Services Inc., a subsidiary of Complete Environmental Inc.
· The Babkirk site: 
· Had a permit (2010) for a 750,000-tonne secure landfill
· Was intended to operate alongside a bioremediation facility
· The vendors attempted to sell Complete: 
· Initial deal with IRTL fell through (financing issues)
· Explored sale to others, including Tervita
· July 2010: Tervita agreed to acquire Complete (including Babkirk)
· January 7, 2011: Transaction closed
· The Competition Bureau Canada opposed the merger – claimed it would substantially prevent competition in secure landfill services
· The Commissioner applied to the Competition Tribunal under s. 92 of the Competition Act (sought dissolution or divestiture) 
Class Notes:
· Target was in the process of obtaining a license for Babkirk to accept hazardous waste, but it was not yet a hazardous waste landfill
· Key fact – target was not active in the same marketplace (they weren’t a competitor yet)
· Had plans to acquire this license – planning to become a rival but not yet a rival
· Need to decide on this today though so it would be that they aren’t in the same market – not operating a competing site but in a couple years, they might become a competitor
· Thus, we cannot say there is a lessening of competition through a merger because they aren’t competitors but a future prevention of competition
· Prevention cases add an extra layer of speculation – if they will become a competitor in the future

	Issues
	· What is the correct legal test to determine whether a merger is likely to substantially prevent competition, particularly regarding potential future market entry?
· How should courts assess and balance efficiency gains against anticompetitive effects?

	Holding
	Merger was anticompetitive – likely to substantially prevent competition. 
· Necessary to analyze the s. 96 efficiencies defence

	Ratio
	· “prevention” analysis under s. 92 requires a forward-looking “but for” test – would competition likely emerge but for the merger?
· Merger prevents competition where it blocks a likely potential entrant whose entry would have substantial competitive effects
· S. 96 requires a balancing test – merging parties must prove the efficiency gains outweigh anticompetitive effects, using qualitative and quantitative evidence
· See test below for s. 92 

	Reasoning
	Rothstein J
Prevention of competition (s. 92)
· Two-step approach
· 1. Identify a potential competitor (usually one of the merging parties
· 2. Apply a “but for analysis”
· Would that party likely enter the market absent the merger?
· Would that entry have a substantial effect on competition?
· Forward-looking analysis but evidence-based
· Must meet the civil standard – balance of probabilities
· Speculation is insufficient
· Entry must be likely and not merely possible – within a discernible time frame (further into the future = more cautious the Tribunal will be)
· Court must not substitute their own business judgement for that of firms
· Babkirk site (vendors) are the potential entrant
· Entry barriers were significant (approximately 30 months)
· Demand for landfill services was growing and Babkirk had sufficient capacity to compete
· Merger would preserve Tervita’s market power and would prevent the emergence of meaningful competition
Efficiencies Defence (s. 96)
· Reflects a uniquely Canadian policy – efficiency can outweigh competition concerns, especially in a smaller economy
· Burden lies with the merging parties to prove that efficiency gains exceed and offset anticompetitive effects
· Total surplus standard approach:
· Focuses on overall economic gains (producer and consumer surplus)
· Ignores distribution (who benefits)
· Balancing approach
· Weighs consumer losses vs producer gains
· Allows value judgements about distribution
· Tribunal must consider qualitative evidence (like service quality) and quantitative evidence (like price effects and efficiencies)
· Effects that can be quantified should be 



· Tervita (SCC, 2015)
· A prevention case, because the secure hazardous waste disposal site being acquired was not in operation at the time of the transaction (acquisition of potential future competitor)
· The first merger challenged by Commissioner based solely on a likely prevention of future competition 
· Supreme Court of Canada 
· The “Prevention” Branch of s. 92: the law – the TEST
· (a) identify the potential competitor
· (b) examine the “but for” market condition
· (i) likelihood of entry by one of the merging parties
· (ii) likely to have a substantial effect on the market
· Target was potential competitor and there was clear evidence of a likelihood of entry into the market
· If they entered independently, would there be a substantial effect on the market? If the answer is yes, then it could be challenged
· 2022 Reforms
· Section 93 of the Act is amended by striking out “and” after paragraph (g) and by adding the following after that paragraph:
· (g.1) network effects within the market;
· (g.2) whether the merger or proposed merger would contribute to the entrenchment of the market position of leading incumbents;
· (g.3) any effect of the merger or proposed merger on price or non-price competition, including quality, choice or consumer privacy;
· Challenge the merger because quality will go down
· Additional 2024 Reforms (not tested on this)
· 1. Strengthening remedies for anti-competitive mergers by establishing that their goal is to preserve or restore the level of competition that would have existed without the merger.
· Previously, merger remedies only had to lessen the competitive harm caused by the merger so that it was not substantial.
· 2. Clarifying that the Competition Tribunal can consider competitive harm in labour markets, as well as the risk of coordination between competitors, when deciding whether a merger or a part of a merger should be allowed. 
[bookmark: _heading=h.503va4ajczgc]Platforms & AI
· Traditional supply chain (essentially a vertical supply chain): Seller (sells to reseller at wholesale price) 🡪 reseller/dealer (sells to final consumers at retail price) 🡪 buyer
· With a platform (like Uber):
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· Platforms are matchmakers – economics is different from vertical relations (ask us to adjust some tools discussed in class
· In a vertical model, seller wants to sell to consumers but once they sell to retailers, the retailers are in charge of certain decisions
· In the context of a platform, the value of the intermediary for the seller depends on the number of consumers also present on the platform
· Two-sided – charges different prices to buyers/users on one side and sellers on the other side (guided by network effects)
· Examples of platforms
· Payment cards, video games, dating apps, search engines, ride-hailing apps, shopping malls, ad-based newspapers
· Key concept: indirect network effects
· Charges prices to different sides and matches them – value of intermediary depends on the number of users
· Indirect network effect – ex: value for advertisers using Instagram depends on the number of users on the app
· Example: Google search vs printed-based magazine on the subway
· Indirect effects between advertisers and rivals
· Advertisers want to reach you, price they pay depends on how many people they can reach (network effect in one direction)
· Question is how does that reflect in the prices we see? 
· Charge a price of 0 for people to use the platform, and then charge the advertisers a higher price to advertise and reach potential consumers
· Example: credit cards – platform connecting merchants and cardholders for payment
· Have to convince both sides to adopt the credit card
· One of the few cases where the price on one side is not just 0, but is a negative price (below 0)
· The reason you are getting points and rewards with a credit card is because you are getting paid to use the card so there are enough cardholders and merchants accepting the card
· Why does it matter? Market definition, pricing implications, competition for the market
· A. market definition
· How many markets to define? One for each side? Platform as a whole?
· If you have a market with two sides, there could be different dynamics
· Abuse of dominance guidelines:
· Depending on the facts of a case, the Bureau may define a product market as one side of a multi-sided platform (i.e., consider the effects of a price increase on one side of the platform).
· Where the Bureau has defined a market as one side of a platform the Bureau, where appropriate, may consider effects of conduct on multiple sides of the platform when evaluating issues beyond market definition.
· Key implication: need to account for all sides and network effect
· Need to look at markets from both sides
· B. Pricing implications
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· If the newspaper price on the subway is free (0), it must have cost something to be produced
· Might look like predatory pricing
· Advertisers are paying more than the cost of the newspaper to have their ads in there – might look like monopoly pricing
· If you look at each side in isolation, there is evidence of predatory pricing on one side and monopoly on the other
· Not how it works – look at totality of cost and prices on both sides
· Cannot ignore the interdependencies of each side of the platform or you will get strange and wrong results
· C. Competition for the market
· Winner-takes-all dynamics and “perennial gale of creative destruction”
· Because of network effects and importance of data
· Usually, competition for the market requires large entry investments (e.g., early days of Amazon)
· Amazon did not create an e-commerce platform at the start – started by re-selling books and then through that platform became the giant platform they are today
· Successful innovator obtains temporary dominance as a prize/incentive for innovation
· Dynamic efficiency and competition are key here
· Ex: Uber and Lyft
· We don’t see so many of these ride-hailing platforms – more drivers join one platform, lowers waiting time, reduces prices (winner takes most)
· Niche entry is key:
· Often, competition does not come from existing direct competitors
· A nascent firm enters a niche/complementary sector, and later becomes direct competitor
· E.g., Amazon started as a reseller of books – then transformed into a dominant platform marketplace
· This tells us a lot about the theories of harm and potential anticompetitive conduct
· Microsoft case is the template for what is going on here
· Threat from the browser seen as a new form of operating system
· Why the winner-takes-all dynamics matters – acquisition of nascent competitors
	[bookmark: _heading=h.l26qurvjbji3]Federal Trade Commission v Meta Platforms, Inc, US District Ct. of Columbia (2025) 🡪 (digital merger) for prevention cases, two policy options: can block as a merger or use abuse of dominance to exclude a potential rival

	Facts
	· FB was dominant in the early (2012) – acquired two start-ups (IG and WhatsApp – from a market perspective, it would be considered different markets at the time)
· Case was challenged by US authorities – FB was trying to acquire firms that were not direct rivals but had the potential to become direct rivals (like Tervita)
· Language in the emails from Zuckerberg were similar to that of Bill Gates in the Microsoft case
· Merger was analyzed – found that it should be approved
· FB legally allowed to buy IG and WhatsApp
· In 2020, the Biden administration appoints Lina Khan 
· Another way to deal with this problem is through abuse of dominance – claimed it was an abuse of dominance by FB even though approved as a merger

	Holding
	For Meta – FTC failed to prove Meta unlawfully monopolized the market. 

	Ratio
	· The ability to demonstrate that static or backward-looking market shares are not predictive of future competitive dynamics by pointing to forward-looking documents and analyses of market trends and the direction of technology is critical to defending transactions where regulators may have an initial perception that one or both parties have dominant positions due to historical performance
· Courts are more likely to discount theoretical concerns about market structure or hypothetical future harm without the demonstration of actual competitive constraints, documented anticompetitive intent, and/or quantifiable harm

	Reasoning
	Boasberg J
· Judge looked at the evidence and found that in the past, FB might have been a dominant player, but considering TikTok today, judge could not conclude that FB is a dominant firm today (case ended there)
· Emphasized the rapid evolution of the social media landscape since filing – apps once distinguishable as “social networking” vs “social media” have converged
· FTC failed to prove a separate PSN market 
· Meta competes in a broader “social media” market that includes at least TikTok and YouTube, which vie for users’ time and attention
· Even assuming a PSN market, the FTC did not establish that Meta currently holds a monopoly 
· Meta’s share falls below monopoly levels when TikTok alone is included 
· Resolved the case on market boundaries alone, without reaching the acquisitions’ competitive effects


· If Meta was decided under our jurisdiction, the authority would be Tervita
· Examples
· Amazon buys Wholefood
· Is this a prevention case? 
· Maybe not because it is more of a vertical merger – doesn’t look like a player that has a potential to be a rival who was acquired to prevent them from becoming a merger (Wholefood doesn’t seem like they would expand into the online marketplace space)
· Amazon buys Canadian startup developing innovative vacuum cleaners
· On its own, it doesn’t necessarily constitute prevention but Amazon does sell vacuums 
· This could be a vertical merger or if you have evidence that Amazon was starting to innovate the product, then it might start going into prevention territory
· We are looking in the future and asking what Amazon will do – need evidence of plans to enter into the market
· Uber buys Mama Earth Organics
· Vertical but similar story – could look at it horizontally if you create a prevention story where Uber is trying to prevent entry 
· Biotech firm leader in genetic and genomic analysis buys a startup developing early cancer detection blood tests
· Closest scenario to a prevention case 
· Firm that is a potential competitor is the target and not the leader 
· Biotech firm is naturally positioned to want to enter the cancer detection market 
· Maybe also could be that the target (developing this new innovative technology) could then become a threat to the leader – classic prevention case
· Uber buying Tesla
· Tesla is trying to develop its own autonomous ridesharing program but at the moment are just making cars and shifting towards robotics
· That is a market they could easily enter – they are not active in that market now 
· Clear prevention
· Google buys OpenAI in 2017
· Google might see the threat of people using AI as a default search engine and might want to acquire them to prevent them from becoming a rival
· But this would be in 2017 so OpenAI, as a little startup, could be argued that they needed to be acquired by dominant players 
· Two policy options: 
· 1. Worried about mergers so block them to the extent that the law allows to prevent competition from emerging
· Challenge with using merger law – making decisions with little information (guessing) 
· Doesn’t mean that abuse of dominance is free of negative effects
· 2. Or, if you are more concerned about chilling effects of aggressive merger policies, don’t challenge the merger because they are too uncertain, but challenge on abuse of dominance after the company grows
· Since it is retroactive, there has been harm already done to consumers or to the market (hard to undo that)
· Difficult to know at what point you can challenge it
· Company is already established – problem is what is the remedy?
· Divestiture for the FB case – sell the platforms to a third party (but not easy to do – users are on different platforms)
· Another trade off in that case – wasted so many resources looking at the merger and analyzing the case, ended when the judge said that TikTok came around so it isn’t an issue
· Imagine what could have been created if this case wasn’t tried for so long
[bookmark: _heading=h.l8op1yvo4pc7]Digital Platforms: Exclusionary Practices
	[bookmark: _heading=h.yrnwmwy6c2ig]Google and Alphabet v Commission (Google Shopping), (2017/2021/2024), (EU) 🡪 self-preferencing by digital platforms; exploiting prominent market position to gain advantages over competitors in a related market downstream

	Facts
	· Google was created as an academic search engine by students 
· Using ads was not something that Google used to have – justified by creators in an academic paper
· Ad-based search engines inherently bias advertisers – wanted to uphold the quality of the search
· Now, there are different areas of advertisement
· Auction based competition – ad results based on auctions at top of search
· Quality/relevance competition – organic link to search result
· Area where there is no competition – vertical integration (pressing on images or flights on Google)
· How do you manage the rankings – Google might control shopping because of the way it ranks advertisements 
· First relevant platform case – comes from the EU
· Foundem was an online-based shopping comparison site based in the UK 
· They were moved from the top ranking to a third-based ranking on Google 
· Went to the EU to complain about their demotion asking if it was a competition issue

	Holding
	Against Google. 
· Commission won and levied a 2.45 billion euro fine

	Ratio
	· Self-preferencing here constitutes behaviour by a dominant company that is an abusive of their position and not compliant with antitrust law
· Decisive factor – effects of the conduct (whether the practice is likely to have negative effects on competition)

	Reasoning
	· European Commission looks into it – after a lengthy process, concludes that this practice constituted an abuse of a dominant position
· Google, through tweaking the rankings and demoting rivals, was trying to gain an advantage over third-parties
· This is a leveraging story – dominant in search and leveraging that power in other adjacent markets
· Google gave illegal advantage to own comparison shopping service
· Market dominance is not illegal under EU antitrust rules; however, dominant companies have a special responsibility not to abuse their powerful market position by restricting competition, either in the market where they are dominant or separate markets
· Gave prominent placement in its search results only to its own comparison shopping service, whilst demoting rival services – stifled competition on the merits in comparison shopping markets
· Given Google’s dominance in general internet search, its search engine is an important source of traffic
· Because of their illegal practices, traffic to Google’s comparison shopping service increased significantly, while rivals suffered very substantial losses of traffic on a lasting basis
· Commission gathered comprehensive evidence in reaching its decision, including:
· Contemporary documents from both Google and other market players
· Significant quantities of real-world data (search results from Google – 5.2 terabytes; 1.7 billion search queries)
· Experiments and surveys, analyzing particular impacts of visibility in search results on consumer behaviour
· Financial and traffic data 
· Extensive market investigation of customers and competitors in the markets concerned
· Case was founded in evidence that people will likely press on the first links presented to us when searched
· Search bias – practice is now known as self-preferencing 
· “The Court of Justice states that it is true that it cannot be considered that, as a general rule, a dominant undertaking which treats its own products or services more favourably than it treats those of its competitors is engaging in conduct which departs from competition on the merits irrespective of the circumstances of the case. However it finds, in the present case, that the General Court correctly established that, in the light of the characteristics of the market and the specific circumstances of the case, Google’s conduct was discriminatory and did not fall within the scope of competition on the merits.”


· Google v Commission notes:
· In Canada, would be a s. 79 case (abuse of dominance)
· Could think of this under leveraging 
· Could also be giving preferential treatment and demoting firms who are not rivals now but are potential threats
· How do we determine if giving preferential treatment in a vertical context gives rise to a problem?
· If you search calculator in Google, it gives you a calculator at the top of the page
· Does this harm websites who have calculators on it? Shouldn’t Google be allowed to design websites as they see fit?
· Maybe active demotion instead of just giving preferential treatment is different 
· Maybe it depends on the size of the firm – if the firm has 95% market share, that might be more concerning
· Amount of dominance might matter in terms of prosecutorial discretion but difference between this case and the calculator example – whether there is SLPC 
· We don’t know if self-preferencing is good or not? There will be scenarios where it is permissible and where it is not 
· If your job is to provide rankings, how do you determine what is self-preferencing and what isn’t?
· US v Google (2025) – moved to last class
· How much does Google pay Apple? $26 billion US dollar
[bookmark: _heading=h.h4kmmkfm4rzw]Week 11 – Computational Merger Defence (Justin Mayne) (March 31st)
· The North Star – SLPC
· Merger can be blocked if it is likely to result in a SLPC
· Competition is “lessened” when a merger gives the firm the power to influence price, quality, or choice
· The threshold: must be substantial – a material change in market structure
· Two main theories of harm:
· Unilateral effects – the merged firm can profitably raise prices on its own
· Coordinated effects – merger makes it easier for remaining firms to tacitly collude
· Difference: when looking at mergers, we are typically worried about unilateral effects
· But mergers can make it easier for other firms to tacitly collude if there are fewer larger firms 
· Price and output – can the merged firm profitably restrict output to drive up prices?
· Non-price dimensions – quality, service, variety, innovation
· “prevention” is increasingly used to target acquisitions of nascent competitors before they become a threat
· The counterfactual – compare the likely state of the market with the merger against the “but for” world
· Economists might forecast what will happen as a result of the merger – costly and time-consuming 
· Merger might affect quality or choice – might prohibit firms from investing in R&D
· Companies tend to treat anything a customer want analogously to a price
· Conduct a counterfactual analysis to determine both scenarios
· Strategic problem – measuring these effects directly is difficult and speculative
· To manage this, regulators use proxies
· The 2024/25 statutory shortcuts
· Once concentration exceeds certain thresholds, the law presumes harm – a rebuttable presumption that flips the burden to the defence
· Delta HHI 🡪 > 100 (required in all cases) – concentration metric for markets structurally 
· Have to increase the concentration in the market by at least 100 points – this is a must 
· Market share 🡪 > 30% (either this…) – percentage of the market owned by each competitor
· Could satisfy the legislation through this or point below
· HHI 🡪 1,800 (…or this)
· Hit these numbers and the merging parties must produce evidence that the merger will not substantially lessen competition – these are called the structural presumption: if these numbers are hit, merger will be presumed to cause harm 
· Canada took these thresholds from non-binding guidelines in the US and made it the law 
· HHI doesn’t capture just the merging parties but calculates the concentration of the entire market
· The gateway to the presumption
· Market shares and HHI are entirely downstream of market definition – change the boundary, and shares change with it
· The standard tool – the Hypothetical Monopolist Test (SSNIP) 
· If a hypothetical monopolist raised prices 5-10%, would enough customers switch away to make it unprofitable?
· If yes 🡪 market too narrow, expand it
· If no 🡪 you have found a relevant market
· Hypothetical Monopolist Test – if you were to hypothesize a monopolist in a given market, would they be able to raise the price profitably or would the proceeds be taken away by competition?
· Key concept – substitution 
· Two products in the same market if they are substitutable 
· Question is degree of substitutability – SSNIP test is used to determine this
· Never doing the Hypothetical Monopolist Test in a merger because there isn’t enough data or resources
· Only ask about substitutability and the barriers to substitutability
· In order to calculate market shares, need to determine the market but there is no good way to do that – Competition Bureau likes to exploit that uncertainty and block the merger
· Relevant market made up of product market and geographic market
· Product – if two products are not functionally equivalent or substitutable, they make distinct product markets
· Geography has a similar effect on customers’ options
· Market is geographically bounded depending on travel costs and accessibility 
· Need to determine which regions are included in the market
· Case Study 1 – the highway gas station
· A 2-to-1 merger at a major highway interchange – acquirer and target operate the only two stations at the exit (other stations are in the nearby city
· What is the geographic market?
· Narrow – the interchange (captive highway travellers)
· Post-merger share: 100%
· Broad – the whole city (many competitors within 10 minutes)
· Post-merger share: 15%
· Bureau has indicated that geographic market should consider drive time –area within the scope of where customers normally commute/get gas
· Bring evidence to demonstrate what customers normally do (e.g., is it rush hour? How much traffic nearby?)
· Evidence to resolve this: traffic flow patterns, price-correlation data between exit and city-centre stations, loyalty card switching data
· Case 2: Walmart buys Amazon
· Largest brick-and-mortar retailer acquires the largest e-commerce platform
· What is the product market?
· Narrow: online marketplaces – Amazon, eBay, Shopify
· Walmart is a minor player online
· Broad: general merchandise retail – physical and online are substitutes
· Evidence to resolve this: app-switching data, shipping-time sensitivity, category-specific substitution patterns
[bookmark: _heading=h.gcotw8jaowlz]Platforms
· What is a multi-sided platform?
· A multi-sided platform creates value by connection two or more distinct groups and managing their interactions
· Credit cards – cardholders and merchants
· Ride-hailing – passengers and drivers
· Food delivery – consumers, restaurants, and drivers
· Ad-supported media – readers/viewers 
· Indirect network effects – the value to one group depends on the number of users in another group
· E.g., the value of using Uber goes up the more drivers join the app
· Network effect – value to a user is dependent on how many users are on the same side of the platform
· E.g., value of using FB goes up the more of your friends join the service
· Network effects: implications
· The feedback loop creates two key dynamics
· The chicken-and-egg problem – you need all sides to grow together; a platform with many restaurants but no drivers is worthless
· Multi-homing – when the member of one network is also a member of a similar different network (drivers on Uber Eats and DoorDash)
· Do users commit to one platform? – answer determines how much market power a merger actually confers
· These dynamics make traditional…
· Platform Dilemma: Uber acquires DoorDash
· Three distinct sides:
· Consumer – ordering food
· Merchant – restaurants on the platform
· Labor – delivery drivers
· The conflict: if you define a single “food delivery transaction” market, does the analysis capture harm to the labour side?
· Drivers face reduced bargaining power and fewer outside options – but that may be invisible in a transaction-level definition
· Getting an order from Uber Eats might be substitutable with walking down the street and getting takeaway or going to grocery store and cooking 
· The “transaction” trigger
· The distinction hinges on whether the platform facilitates a simultaneous transaction:
· Transaction platforms (AmEx, Uber, Airbnb) – the sale happens at the same moment for both sides 
· SCOTUS says – single market (this is how courts tend to define them – controversial)
· Non-transaction platforms (Facebook, newspapers) – a reader views content today; an advertiser buys a slot tomorrow
· Not jointly consumed – courts tend to define separate markets
· Need to look at if there is a balancing of both sides
· Regardless of how they are defined, you must take into account the network effects
· Food delivery sits in the middle – consumer order and restaurant fulfillment are simultaneous, but the driver's labour relationship is ongoing 
· Applying the frameworks to Uber/DoorDash
· Uber has 70% of the “driver labour” market in Toronto – merger concentrates employer-side power
· Harm is visible because you measure it directly
· Single approach
· Look at the whole platform – efficiency gains for consumers and restaurants may “offset” lower driver pay 
· Harm to labour is hidden inside the aggregate
· Assessing sides separately lets you isolate competitive pressure, use different geographic boundaries per side, and avoid letting a benefit on one side mask harm on another
· Bureau’s 2025 proposed MEGs take a flexible approach – define each side separately, consider multiple sides in aggregate, or somewhere in between
· Indirect network effects influence what will happen when things change – need to be accounted for when considering a merger
· How much can a firm raise prices with or without the network effect on its consumers? 
· Ability of a firm to raise price is kind of like market power
· If you raise prices and lose customers, the value of the platform for the other side goes down and that feedback loop continues 
· What merger review actually looks like
· Weeks of spreadsheet-based market share calculations
· Responding to the regulator’s theories of harm – often based on thin evidence and arbitrary parameter choices
· Theory of harm can be how a transaction will harm a certain segment of customers
· Relying on outside economists to craft your evidence and arguments – expensive, slow, no ability to iterate
· The economist runs narrow set of specifications based on specific assumptions – and you know the regulator is going to challenge them 
· Core problem:
· A merger analysis depends on a set of parameters – market definition, geographic boundaries, demand models, elasticity values, concentration thresholds
· These variables determine the outcome
· The Bureau/FTC/DOJ can use any plausible parameter value to challenge a merger – under the 2024 statutory amendments, the burden is on the merging party to prove otherwise
· Strategy – identify every plausible risk scenario before engaging with the regulator, gather evidence to address each one, and have affirmative arguments prepared before the regulatory raises a concern
· Instead of coming in with a chosen set of issues based on feasibility, start with a comprehensible overview with the risk landscape and crafting a strategy based on that
· Computational screening of risk 
· Assumptions determine outcomes
· Economic literature has documented this for decades:
· Demand model choice – four standard forms, same merger 🡪 materially different price effects
· Demand curvature – one parameter changed…
· Parameter space is combinatorial
· Canada’s 2024 Amendments raise the stakes
· New structural presumptions: breach those threshold 🡪 burden shifts to the merging parties
[bookmark: _heading=h.f9nuep4gld8a]Review – April 7th 
[bookmark: _heading=h.pn2hpada97ca]Digital Mergers Continued
· Acquisition of nascent competitors
· Merger review? Abuse of dominance?
· FB
· Merger approved; later FTC brought a case under (what we know as) abuse of dominance 
· FTC lost because of TikTok
· When thinking of digital mergers (often prevention cases), as a matter of policy, you have a choice between being strict on merger policy or lenient policy
· 1.If you are concerned that these transactions are very harmful, have a strict merger regime and block the acquisition of nascent competitors
· 2. If you aren’t sure that you want a strict regime, you can use abuse of dominance – single acquisition won’t be enough, you need a pattern of acquisitions
· Harmful effects of digital mergers – not the obvious case of prices going up after the transaction
· Less choice for consumers, lower quality, etc. – non-price dimensions 
· These are harder to prove because they can’t really be quantified
· Structural presumptions post-reform
· The concentration index increases or is likely to increase by more than 100; and (b) either:
· (i) the concentration index is or is likely to be more than 1,800, or
· (ii) the market share of the parties to the merger or proposed merger is or is likely to be more than 30%
· Previously, Bureau had to prove SLPC – do the “but for” test to demonstrate these non-price effects 
· Without quantifiable evidence, demonstrating SLPC will be hard
· Now, structural presumptions shift the burden to the merging parties – can be helpful if the theory is about non-price effects
· Merger is presumed anti-competitive – up to the parties to rebut the presumption and show how non-price effects won’t be detrimental 
· Bureau won’t have to show SLPC at the first step – this presumption allows for more merger cases to be brought in the first instance
· Self-preferencing is neither bad or good – question is whether it leads to SLPC
· Now, with the new abuse of dominance test, it might be used to prohibit abuse of dominance cases that lack SLPC
	[bookmark: _heading=h.tprk606i6gho]US v Google (2025) 🡪 strong theory of harm: collection of practices that converge to one anticompetitive act; abuse of dominance through agreement for digital platform

	Facts
	· USA, acting under the direction of the Attorney General of the US, and the States of Arkansas, Florida, Georgia, Indiana, Kentucky, Louisiana, Mississippi, Missouri, Montana, South Carolina, and Texas, acting through their respective Attorneys General, bring this action under Section 2 of the Sherman Act to restrain Google from unlawfully maintaining monopolies in the markets for general search services, search advertising, and general search text advertising in the US through anticompetitive and exclusionary practices, and to remedy the effects of this conduct
· Allegation is that Google is monopolizing the search market with anticompetitive practices:
· Browser agreements with Apple to make Google Search the default option
· Agreement to impose/induce pre-installation of Google Search in various devices
· Section 2 monopolization case
· Allegation is that Google is monopolizing the search market with anticompetitive practices:
· Browser agreements with Apple to make Google Search the default option
· Agreement to impose/induce pre-installation of Google Search in various devices
· Google pays Apple $26 billion US dollars for this understanding
· Why would Google pay that amount for something that looks trivial? 
· More enticing for advertisers, consumer preferences 
· Google’s internal analysis:
· Users do not always make a deliberate choice of search engine
· “choice” seems strongly influenced by browser home page
· Effect appears to overwhelm product quality and brand
· Setting the home page to Google is crucial
· Home page could help us gain significant market share
· Monopolize the distribution channels for search engines and users
· Gives Google’s competitors less data which reduces quality 

	Holding
	Against Google – Google was found to have monopoly power and the practices were found to be anticompetitive

	Ratio
	· Strongest theory of harm – collection of practices that all converge to the same anticompetitive concern (rebuts the superior performance argument)
· It was not just one practice in this case – it was the deal with Apple, deal with manufacturers to pre-install Google, etc.
· Collection of acts to protect monopoly power

	Reasoning
	· Google argued that consumers could switch search engines if they didn’t want to use Google
· Court found that while that can technically happen, because of consumer preferences and behaviour, that is unlikely to happen
· Practices allow Google to control access points – more data for Google and less for rivals 
· You cannot have exclusivity deals, but you are not prohibited from paying Apple for some form of positioning 
· Most problematic part of the decision 
· This was said in a separate remedy trial 
· Between the substantive decision and remedy trial, AI exploded – judge was worried preventing these types of deals could hinder AI competition 
· Still redundant 
· DOJ argued that there doesn’t have to be a default search engine, and didn’t get the deal simply because they were the only firm willing to pay the price – got the deal because of their dominant position
· DOJ also asked Google to sell Chrome to a third party – remedy was rejected because judge didn’t see a connection between the remedy and the anti-competitive act


· Case is similar to the Nielsen and Microsoft case
· Example – Google is a client 
· Explain legal framework for this case in Canada
· S. 79 would apply (s.78 as well but 79 is the main one)
· Microsoft is persuasive but Nielsen might be the main precedent
· Exclusive contracts can be thought of the same way as this pre-installation 
· Locking customers through exclusivity – pre-installation is a form of exclusivity so that no other search engine can be used on Safari
· Data was an input necessary for the product or service to be provided – here, this is about foreclosing access to data so Google maintains an advantage
· Explain potential theories of harm and potential defences
· If Google claims that only one search engine can be used on Safari and they were the only party willing to pay the price, DoJ argued that there doesn’t have to be a default – argued they only got that deal because of their position of dominance 
· Based on dominance of the player involved, and the effects on the marketplace, there are reasons to challenge
· Why do you need to pay $26 billion if you are dominant because of superior performance – if you are truly the best
· This is what Tribunal would say if Google advanced the argument that they are dominant on the merits
· When you have a collection of conduct that leads to the same harm, it is hard to justify all of them – if it was only the deal with Apple, Google might’ve had a better chance
· Strongest theory of harm – collection of practices that all converge to the same anticompetitive concern (rebuts the superior performance argument)
· It was not just one practice in this case – it was the deal with Apple, deal with manufacturers to pre-install Google, etc.
· Collection of acts to protect monopoly power
· Discuss remedies that may be available 
· Prohibiting any form of default search engine – letting users pick
· Google to share a portion of data with rivals that lost data because of Google’s anticompetitive acts
· DOJ also asked Google to sell Chrome to a third party – remedy was rejected because judge didn’t see a connection between the remedy and the anti-competitive act
· In Nielsen, the court did not prevent them from paying for data – data suppliers realized it was in their best interest to only sell to Nielsen (there was exclusivity in practice without an exclusivity agreement)
· Realized that only a monopolist would pay such a substantial amount to get the data – monopolist would have more resources to pay
· Even though the exclusivity agreements were prohibited, they still only sold to Nielsen
· Something similar might be happening here – prohibition on exclusivity for search engines and pre-installation, but nothing is preventing Apple from unilaterally continuing to keep Google as the search engine for a price
· With AI, nascent acquisition, self-preferencing, foreclosure of data, etc., will extend to the AI world
· ChatGPT to introduce advertising 
· Google search story about self-preferencing might translate here – especially if we move towards a world of AI Agents (ex: asking AI to book flights, hotels, etc.)
· App Stores 
· They are like platforms between users and developers 
· If you have an iPhone, you cannot use other app stores – app developers need to go through the Apple App Store
· If you are downloading an app or paying for services through an app, you have to go through the Apple Pay channel and Apple takes a 30% cut of the transaction
· There has been interesting cases about this 
· Epic (developer of Fortnite) brought a claim against Apple saying the fee they charge is anticompetitive and imposing Apple Pay is anticompetitive
· Lost on most issues but won on argument about Apple prohibiting apps from using an impartial payment platform (have to use Apple Pay)
· Case demonstrates tying, leveraging, exclusivity, etc. 
· Apple argued that the reason they force Apple users to only use the Apple App Store and Apple Payment is to protect the privacy of users 
· Trying to translate an RPM argument – if we allow this competition, the privacy/safety standards will go down
· Interesting argument
· Market definition:
· Can think about starting from market for devices and then moving to App Stores as a secondary market, or starting with App Stores and then payment platforms as a secondary market
[bookmark: _heading=h.39v4lwof9g46]Exam Review
· Exam
· Two questions: fact pattern and open, theoretical question (similar to midterm questions but slightly broader)
· Fact pattern – there are right and wrong legal answers, but the outcome is not obvious (there is not a clear side that is the right position)
· Access to desktop
· Digital platforms are part of the exam but the problematic conducts we have studied are relevant
· Won’t be tested on horizontal agreements 
· Single firm conduct – abuse of dominance
· Market definition, hypothetical monopolist test 
· 50% rebuttable presumption based on market share that applies to dominance
· Abuse – two tests depending on the remedy
· Firms can provide legitimate business justification 
· Analysis is about anticompetitive acts, SLPC
· Predatory prices, exclusive dealings, tying and leveraging
· Looked at this in traditional markets as well as digital platforms 
· Entry barriers, number of competitors in industry, whether market has been stagnant for a while – factors to look at when looking at substantiality
· Would need to use evidence to determine this – would be provided in a fact pattern
· Done through the but for test – real world vs. but for world where the conduct is prohibited 
· Not enough to demonstrate lessening or prevention, it needs to be substantial
· Exploitative abuse – includes excessive and unfair prices
· Unclear from a stat interpretation perspective on how to interpret
· One way – reformers wanted to challenge high prices and that example stands on its own (if this is true, the Santa hat example is wrong)
· Bureau says that excessive and unfair prices is just an example under s. 78 – still need to satisfy the whole test under s. 79
· There is no new example where an excessive price also harms competition – if someone charges a high price, it helps rivals and encourages entrants
· Bureau says they won’t enforce this provision on its own – Santa hat example still stands
· If asked policy question: firms should be able to charge excessive price – free enterprise (imo)
· Vertical restraints
· Inter-brand restraints – effects between brands, manufacturers, etc.
· Practices: ED and tying – essentially equivalent to abusive practice and these behaviours in Canada are usually considered abuse of dominance
· If tested on these, you can go directly to s. 79 analysis – redundant to have ss. 77/76
· If fact pattern deals with ED or tying, think about notion of vertical restraints but can jump into s. 79
· Cases that are all relevant are s. 79 cases 
· ED – Nielsen is a classic case of ED but is an abuse case
· ED can be anticompetitive 
· Talked about how Chicago school first thought ED was efficient – if you accept ED, you are preventing a new entrant in the market which is harmful for you
· Collective action problem – how you get to the foreclosure effects
· Tying and leveraging
· Theories of tying – offensive vs defensive leveraging 
· Tying can be contractual or more nuanced 
· Can be a heavy discount but no other choice but to buy the products in bundles
· In Google, tying took the form of pre-installation 
· Can think of this digitally – tying a phone with app store, phone with payment platform
· Chicago school – tying is not bad since there is no profit (single monopoly… theorem)
· Only relevant in a specific set of circumstances
· Tying can be anticompetitive
· RPM – manufacturer sets a price floor retailers cannot go under	
· Looks like a collusive scheme but happens in a vertical context so different than a cartel
· There might be cases where it is a hub-and-spoke cartel 
· In the vast majority of scenarios, there is a service defence – manufacturer could say worried that retailers only compete on price and don’t invest on service or marketing so setting a price floor prohibits this price competition (extra money invested in services)
· While there might be cases where it can be used to facilitate collusion, it is very different in a vertical context, and there is a service justification
· In the majority of cases, you will have an agreement for RPM – Lee says you need an inducement (main points: only cares about trade-off about if there is a price restriction, it is likely not a collusive scheme in the vertical context and there is a service argument)
· In Canada, we need an explicit agreement
· Exclusive distributors – form of intra-brand restraint
· This has no effect on other manufacturers – happens within the supply chain
· Under s. 45, you can have a collusive scheme where you divide territories between retailers
· In a vertical setting, there is no per se illegality because manufacturers often have legitimate reasons to appoint an exclusive distributor 
· Need someone who invests in marketing to make unknown brand known – appointing multiple distributors means they will only care about competing with each other
· Can appoint a single competitor – pro-competitive because then the brand can compete in that geographical area that they wouldn’t have been able to compete in without appointing that one distributor
· Analogous to Apple’s argument about having one App Store so it is more efficient to distribute apps
· Mergers
· Market definition 
· Merger review is about the process that allows the Bureau to know what happens in the economy through the notification process, and decide if any merger should be investigated
· Know about the $400 million threshold – don’t need to know the specifics of the notification regime (won’t be tested on the details – just know there is a notification regime that allows the Bureau to stay informed and potentially investigate)
· When a Bureau is concerned about a merger, the Bureau will think about the theories of harm (why are we worried?) – unilateral and coordinated effects come into play here
· Market switches from 4 🡪 3 players so collusion will become too easy
· Bureau has to translate their concerns into a legal test 🡪 SLPC test
· Start with market definition 
· Check whether the structural presumptions apply or not (way to shift burden of proof)
· Demonstrate that in the market, there will be a substantial lessening of competition following the but for test applied throughout the Act
· If we allow the merger, the prices will go up X amount for a few years because of these several factors – entry barriers, stagnant competition, etc. 
· Prevention story – to do SLPC, we are following the Tervita framework
· Three-part test 
· In a prevention case, you also have to figure out whether the target will become a real competitor – have real capacity to enter and have a real impact on the market
· Digital platforms
· What is a platform? Think about market definition
· Practices – leveraging, tying, self-preferencing 
· Tying and leveraging through pre-installation, direct imposition of use of two products together, etc.
· Digital mergers – if you are dealing with an acquisition of nascent competitor, it would be a prevention case (apply Tervita, think about structural presumptions shifting the burden of proof (especially for non-price effects), etc.)
· 
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