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Administrative Law Summary
THRESHOLD ISSUES
Amenability to Judicial Review  must be sufficiently public to be amenable to judicial review [Air Canada] – exercise of state authority that is of sufficiently public character [Wall]
· **If statutory delegation of authority to ADM to make decisions impacting individuals’ rights or interests, then it’s sufficiently public – just say that 
· JRPA – s2(1) court may order relief applicant would be entitled to in 1) application for mandamus, prohibition, or certiorari, or 2) action for declaration or injunction in relation to exercise of statutory power 
· “Statutory power” includes “stat’y power of decision” = power conferred by/under statute to make decision regarding (a) legal rights or individuals, or (b) eligibility for benefit/licence 
· FCA – s18(1) exclusive jurisdiction over judicial review (issuing injunction, certiorari, prohibition, mandamus, or declaratory relief) for “federal board, commission, or tribunal” which = s2(1) body/person purporting to exercise powers conferred by/under 1) federal statute, or 2) Crown prerogative 
· Air Canada - Factors for “sufficiently public” for s18 FCA	** public exercising private**
· Character of the matter – private/commercial, sig’ce to broader public
· Nature of ADM and its responsibilities – charge with public functions? Is this related?
· Decision/power founded in & shaped by public source of law (vs private like contract) 
· ADMs relationship to other stat’y schemes/parts of gov’t – network of government 
· Agent of/controlled by gov’t – designated agent or day-to-day control
· Suitability of public law remedies – if want damages, not public – prerogative writs 
· Existence of compulsory power – ADM power to compel parties to do things?
· Exceptional cases where issue has attained serious public dimension/effect (ex: FB)
· Setia – college disciplinary decision – created by statute but this decision not governed by statute, only applies to students (not broad), and discipline rules governed by contract with parents – not public		**private exercising public		**applied Air CA factors to JRPA
· Highwood Congregation v Wall – shut door on judicial review of voluntary associations
· 1) whether sufficiently public at common law
· 2) then whether satisfies statutory requirements of FCA or JRPA 
Venue  Federal Court or Provincial Superior Court?
**just state in 1 sentence with relevant statutory provision which court to go to – general rule 
	FCA s18 = to fed court
2(1) – fed ADM excludes Tax Court and ADMs constituted or established by provincial legislation, even if exercising powers under federal legislation
SCJ (ON Div Ct) has inherent jurisdiction over judicial review [JRPA s6(1)] – any ADM created by provincial legislation 
	Constitutional challenges (including Charter [Reza]) are shared jurisdiction if federal law
	Shared jurisdiction over damages claims against fed gov’t [FCA s17]
	Habeas corpus = inherent jurisdiction of SCJ
Discretionary Bars to Relief  judicial rev is discretionary 
**Only discuss any that seem to apply on the facts 
Alternative Remedies 
Harelkin – If adequate alternative remedy, expected to exhaust statutory right of appeal
	Whether issue is procedural fairness or substantive review 
Adequacy Factors: (1) appeal procedure – fair, no rules = presume fair, (2) authority to hear issue and grant remedy sought, (3) requisite expertise to hear/decide the issue, (4) expediency and cost and intention of the Act
Possible exception if lacks authority or slow/cumbersome/costly 
Matsqui – attend to intention of legislator. Adequacy assessed on its own terms, not in comparison to JR. Even if believe same bias on appeal, still exhaust
Yatar – if statutory appeal, can still JR issues not within authority of appeal body
	Prematurity
Lorenz – do not JR interim decisions/prior to final decision unless “exceptional circumstances”  RAB x=x automatic exceptional circumstances, but may make it easier to establish  threshold for exceptional circumstances is very high – clear cases only
Factors for EC: hardships/time and resources wasted if made to wait, consequences of delay and avoiding multiplicity of proceedings, strength of case to be argued, statutory context and legislative intention as to venue 
Even if RAB, still expected to complete process, then apply for JR
	Mootness – Borowski – discretion not to hear if moot (om legal sig’ce for applicant) 
1) Is it moot – tangible dispute has ended
Oldman River – where issuance of prerogative writ wouldn’t do anything 
2) If moot, exercise discretion to hear  consider: (+) – collateral consequences for others, recurring issue, public interest in resolution (ex: Charter), (-) – desire adversarial context, preserve judicial resources, role of courts 
Delay – can deny for delay, esp. if prej to other parties who relied on decision [Oldman River]
	Limitation periods – court has discretion to extend, however 	**look in statute 
		FCA – s18.2(1) – apply within 30days of communication of decision
		JRPA – s5 – apply within 30days of decision being made 
Common Law – Doctrine of laches – Oldman River – cannot sit on your hands/rights – expected to raise the issue and take steps to challenge it 
	Waiver – cannot sit on your rights
		If acquiesce to breach, may be considered to have waived the right underlying claim
		Combo of prematurity + waiver = if RAB concern, raise it to the ADM 
Misconduct – Homex – must come to court with clean hands – can deny remedy for valid claim engaged in misconduct – can be cumulative effect of various actions. Factors: extent (length), reasons/explanation, whether delay prejudiced other parties, public interest, or functioning of the administrative system 
PROCEDURAL FAIRNESS REVIEW – The Duty of Procedural Fairness
Roncarelli – Jehovah’s witness, pamphlets, liquor licence case – ADM regulation of otherwise lawful activity (selling liquor) should be conducted with complete impartiality and integrity – ADM’s exercise of discretion must serve the intent & purposes of their enabling legislation (good faith) – discretion x=x arbitrary.  Executive cannot direct ADM to decide certain way unless statute allows it. 
CL of PF is presumptively triggered whenever an ADM’s decision affects the rights, privileges, or interests of an individual [Cardinal]
The Right to be Heard – Procedural Rights 
Overall test is ability to know and meet the case [Baker, Singh] 
1) SOURCES
· Enabling Statute 
· Delegated/Subordinate Legislation
· Policies and Guidelines *not binding
· Can create legitimate expectations [Agraira] 
· Common Law
· Mavi – presume duty of procedural fairness applies unless clear statutory language or necessary implication to the contrary 
· Quasi-constitutional – Canadian Bill of Rights – only applies to federal ADMs/legislation
· Constitutional – Charter s7 for both fed and prov ADMs – PF = PoFJ [Singh; Suresh]
**Strategize – if ltd statutory rights, look to supplement with CL. If CL ousted (explicitly/necessary implication), look to Bill of Rights and Charter 
2) TRIGGERS
· Enabling Statute/Subordinate Legislation
1) provisions explicitly conferring procedural rights, and 
2) provisions relevant to the analysis (ex: purposes, fairness, reply, how to make decision, etc.) 
**If there’s statutory rights, focus mainly on statute, not CL – unless insufficient
· Common Law - Invoked if no/insufficient statutory rights 
· Nicholson – general duty of PF under CL
· Procedural rights exist on spectrum – requires diff things in diff contexts 
· Providing statutory rights to some ppl x=x ousting CL rights for all others, just sets a ceiling the CL rights cannot go beyond
· Mavi – CL rule of PF yields to clear statutory language or necessary implication to the contrary 		**STATUTORY AUTHORIZATION
· If delegated legislation, does enabling Act allow delegated leg to override CL?
· Ex: Nicholson – necessary implication that unnamed group couldn’t exceed 
· **Detailed procedural requirements in statute can override CL by necessary implication
· Can get around statutory authorization with Charter s7 claim
· Cardinal/Knight Trigger – general duty of procedural fairness subject to (1) nature of decision, (2) relationship b/w ADM and individ, and (3) effect of decision on ind’s rights
(1) Presumptively triggered if decision affects “the rights, privileges, or interests of an individual” [Cardinal; Baker] 
(2) Nature of decision – NOT engaged when 
a. Legislative decisions – policy/leg’ve decisions not subject to PF
i. If Parliament/Legislature, immune as a class (legislation)
ii. If municipality/Cabinet, policy or individual rights? – look to size of affected group and balancing of competing interests [Regulated Importers; Homex; Inuit Tapirisat]
Ex: Homex (Dickson’s concurrence) – PF for passing by-law targeted at specific developer 
b. Preliminary/non-dispositive decisions – investigations/advisory decisions generally not subject to PF, UNLESS 
i. Statute says common law PF applies
ii. Decision has significant consequences for the individual [Baker]
iii. Decision has de-facto finality [Abel – advisory decision by NCRMD Review Board – functioned as determinative]
(3) Nature of relationship b/w ADM and ind. – Dunsmuir – PF doesn’t apply to public employees under contract (ind. contract and collective bargaining)
**Cardinal/Knight applies to decisions under both enabling legislation and delegated/subordinate legislation [Homex] 
· Legitimate Expectations 	**If policy by non-Cabinet/Minister ADM, interim decision, or Dunsmuir contract exception – only consider if fails Cardinal/Knight 
C.A.P. – can give rise to procedural rights (not substantive outcomes), but not for policy/legislative ministerial decisions. 

· Canadian Bill of Rights – applies to federal legislation, subordinate legislation, and decisions [Drybones]
· s1(a) – right of ind. to life, liberty, security of the person, and enjoyment of property, and right not to be deprived thereof except by due process of law
· s2(e) – right of person to fair hearing in accordance with PoFJ for determinations of rights and obligations 		Bell Canada v CTEA – includes corporations 

· Charter s7 – everyone has right to life, liberty, and security of the person, and not be deprived thereof except in accordance with PoFJ
**If CL sufficient, say no reason to go to Charter b/c CL not overridden 
Singh – refugee status denied, no oral hearing/submissions, denied appeal. Held: invalid. Everyone = every human being in Canada 
Procedural fairness = PoFJ  at minimum, 1) ADM act in good faith and without bias, and 2) opportunity to know and meet the case (RtBH)
Security of the person 
· threat of physical punishment/suffering – deportation facing sig’t harm [Singh]
· interference with bodily integrity, including increased risk [Singh]
· state-imposed psychological harm, if severe [Blencoe] requires > basic stress, anxiety, or stigma, or distress caused by involvement in the proceeding itself
Life – cause death or increased risk/threat of death [Cartier]
Liberty – denial of physical liberty or risk of imprisonment [BC Motor Vehicle Ref]
Economic liberty (expropriation) not covered [Walker]
Includes fundamental personal life decisions [Blencoe], including where to live [Drover]
Cunningham – residual liberty interest for inmates
3) GENERAL CONTENT
Common Law Content 
The duty of PF raises both a right to be heard (i.e. to know and meet the case before you) and the right to an independent and impartial decision maker [Baker]. The content of these rights falls on a spectrum, dependent on the particular context [Baker; Nicholson]. 
Nicholson  content of procedural rights falls on a spectrum
Baker  spectrum of procedural rights required to fulfil applicant’s right to know and meet the case before them. Deeply context-specific analysis. Factors: consider all, decide holistically, not exhaustive, but treated as such in later decisions. Focuses on the enabling statute
1) Nature of decision and process proscribed  look to what statute says a/b decision & process
· nature of decision  policy vs individual – balancing competing interests and large group [Nicholson]
· process followed  process proscribed by statute – resembles judicial DMing? – process provided, function of tribunal, nature of ADM, determination to be made
· Amount of discretion in making the decision (may versus shall) 
Baker – not judicial – individual, but lots of discretion and balancing of interests = less
2) Nature of statutory scheme and terms of statute  role of ADM in broader scheme
· Non-dispositive (less) vs final decision (more)  **remember the exceptions 
· Statutory appeal – No appeal = more rights generally. Appeal = reasons required
· Decision based on discretionary exemption (less) vs general rule (more) – privilege vs right 
Baker – discretionary exemption from general rule (less), but no appeal (more)
Suresh – disturbing lack of protections compared to other security cert. provisions
3) Importance of decision to the ind/ind.s affected  more important (personal to life) and greater impact = more protections. Ex: right to continue in one’s profession, deprivation of liberty, removal of children, deportation
Baker – deportation, interruption of MH treatment, separation from children = more
4) Legitimate Expectations  increases procedural rights – never entitled to outcome
**resolve process vs outcome, general vs specific procedure
Either increases rights or doesn’t apply at all 
Baker – international instruments x=x legitimate expectations = neutral 
5) Choices of Procedure by Agency
· 1) Sometimes appropriate to defer to procedural choices of ADM  when statute leaves ADM to choose its own procedure or ADM has expertise in choosing
· 2) Level of discretion afforded to ADM in choosing procedure and choices they make
· Mavi – balance b/w fair process slowing matters down and costing the taxpayer vs public cost if gov’t perceived to act unfairly or decisions erroneous/ill-considered – consider cost/efficiency
Baker – lots of flexibility to Minister on how to assess in relation to H&C grounds, oral hearings not always held = less
Suresh – defer to discretion in choosing process b/c of national security 
** #1 = discretion in making decision, #5 = discretion in choosing procedure 
Baker – overall, > minimum, but not very high on spectrum [1/4] = written submissions with documents, notice, written reasons  were met. 
	Charter s7 Content  Suresh says just use Baker, but didn’t use cost/efficiency 
	Suresh   security certificate case – s7 liberty and security of the person engaged 
· at minimum, PoFJ require compliance with CL requirements of PF 	**sets a floor 
· LE  reasonable that exec that bound itself to convention against torture would follow it, *doesn’t explicitly tie this to LE (**Baker said international instruments x=x LE)
· When facing deportation and risk of torture/similar abuses, PF requires: disclosure (subject to privilege/national security), written submissions, ability to challenge info, written reasons 
Eldridge – university implementing a public program – Charter may apply 
Legitimate Expectations 
	C.A.P. – only procedural, not substantive – not purely ministerial/policy decisions 
Baker – one factor that increases protections, generally
Mavi – independent basis upon which to get the thing promised (**obiter). Discussed LE outside Baker analysis. 
LE = gov’t official makes representations (actual or by pattern of conduct), within scope of their authority, a/b process to be followed that are clear, unambiguous, and unqualified, gov’t “may be held to its word” provided that representations are procedural and don’t conflict with ADM’s statutory duty
LEs in Mavi were as to outcome (discretion to decide not to collect) – no effect here 
Agraira – security cert. b/c terrorist group associations – Minister had discretion to make exception if satisfied no detriment to national security. Act did allow a conditional appeal
	Non-binding, detailed procedural guidelines for determination of security threats
LEs as to procedure and outcome – H&C considerations outlined in guidelines would be considered, leading to exception
Guidelines = LE b/c clear, unambiguous, and unqualified representation of comprehensive process to be followed (public, relied on, comprehensive)  here, the guidelines were followed, so no breach – no right to outcome 
**Specific entitlement was obiter in Mavi and only implied in the decision in Agraira (LE as to specific procedure, but was followed, so don’t know if would’ve been required), so the binding authority we have is Baker – increases it generally 
**However, Agraira – if LE as to procedure to be followed, scope of duty of PF will be broader, if as to outcome, more onerous procedures will be required. Held PF met b/c guidelines promised and followed – specific thing. Baker – factor increasing generally. Mavi – suggests (in obiter) entitlement to specific procedure promised. CONCLUSION: taking these cases together, it seems the courts may use the existence of legitimate expectations (whether outcome or process) increases protections generally. However, LE as to specific procedure can serve as an independent requirement – both trigger and content 
4) SPECIFIC CONTENT			**relate general content to specific procedural issues raised – whether those things were required, referencing analogous situations 
MIN = Mavi (notice and written submissions)
**Any right provided for in the statute is required 
**Analogize to cases where same right granted/denied
Ex: Notice, Delay [Blencoe], Written submissions, Disclosure, Oral hearings, Legal representation, Call/cross-examine witnesses, Reasons
· Notice
· Typically required once PF engaged – Mavi and Baker on low end 
· Deliver via personal service. Public notice may be sufficient if delineates affected area/group with sufficient clarity in the context – Re Central Coalition
· Taylor - Need “adequate/sufficient notice” to give “reasonable opportunity” to know and meet the case: who the ADM is, nature of decision, when, where, why, how (general process), possible consequences 
· Notice didn’t mention subject was Taylor’s responsibility or potential consequences. HELD: notice sufficient b/c of Taylor’s knowledge and experience – shouldn’t known already, but better if included 
· Mayan – insufficient notice, refused to rely on expertise *Taylor is law
· Delay
· Blencoe – can grant relief for delay if: 
1) Prejudice of sufficient magnitude to impact procedural fairness, ability to mount a case (ex: loss of material witness/evidence – loss and impact) 
2) Abuse of process where inordinate delay causes significant psychological/reputational harm that might bring disrepute to the system 
**New test from Abrametz 
The psychological harm must be > that caused by proceeding itself
Blencoe – no abuse of process, Blencoe contributed. Inherent distress
Unreasonableness of delay always case-by-case assessment 
Abrametz  test for abuse of process and delay
1) Inordinate delay in the context 
a. Nature of proceedings (type, complexity, gravity)
b. Length and causes of delay  did applicant contribute or waive (can’t sit on your rights) 
c. Complexity of facts and issues – increases permissible delay – inherent delay
2) Caused significant prejudice  caused/exacerbated prejudice not caused by proceeding itself - Includes significant psychological harm or financial loss 
3) Constitutes abuse of process: Either
a. Manifestly unfair (undermines PF), or
b. Brings admin of justice into disrepute 
Remedies: stay = last resort, typically something less (order to expedite, reduction in sanction, costs award) 
· Oral Hearings
· Written submissions at lower end of spectrum [Mavi; Baker] 
· More likely to be required if Charter engaged or serious credibility issue
Baker – not always required with immigration/H&C decisions
Suresh – not always required with possibility of torture – s7 case
Masters – investigative stage of SA complaint – stage (investigative) and nature of complaint weighed against significant protections and oral hearing 
Khan – academic appeal  oral hearing required b/c significant impact (law student) and nature of issue (entirely credibility) 	**for sig’t impact than deportation 
· Disclosure
· Extent: May v Ferndale – duty of PF generally requires disclosure of info relied upon – know the case to meet  extent varies with context. Relevance is minimum requirement 
· Low - Verbal notice of decision with summary of gist of facts
· Written notice with summary of facts
· All info to be relied upon by (put to) ADM – May v Ferndale rule 
· High - All relevant info, even if not relied on by (put to) ADM
**Considerations: individualized/larger policy, formality/court-like, interests at stake and significant impact, pre-existing knowledge and expertise (led disc.) 
· Competing considerations against disclosure (EXCEPTIONS) 
1) Info collected from outside sources (ex: medical reports) 
· Re Napoli – should’ve provided info in medical reports – rejected argument disclosure will lead to experts sanitizing reports – more care/detail
· Re Abel – detention review of NCRMD – erred by not considering whether to disclose medical reports, but could’ve still refused
· Info associated with national security
a) Charkaoui – breached s7 of Charter by not disclosing officer interview notes that had since been destroyed – needed access to the actual info, not just basic summaries 
To satisfy s7, 1) CSIS must retain operational notes, 2) must disclose notes to reviewing judge, 3) judge must review notes, exclude info posing national security threat, and summarize the rest - **don’t just blindly defer b/c national security invoked
b) Harkat – s7 – must be able to know and meet the case – important role of judge – only exclude evidence if disclosure would lead to harm (not could) 
2) Protecting identity of sources (informants) 
· Mission Institution – prison security transfer. Disclosure of CI ID
Balancing right to know and meet vs value of confidential informants 
Statute required summary of all info considered, with exceptions – if exception to general requirement applies, burden on ADM to est it – disclose to reviewing judge who then decides if/how much to disclose to applicant		**statute here, but no reason to be diff under CL
3) Commercially sensitive info  can require redactions 
Typically, disclose to lawyer, signs undertaking. Usually dealt with expressly under statute 
Qikiqtaaluk – disclose after redacting commercially sensitive info in bids
4) Internal reports/info  concerns about self-censorship if disc required 
Maritimes Pipeline – where decision 1) based on staff reports, 2) which parties haven’t had access to, 3) containing evidentiary material, 4) to which parties haven’t had opportunity to respond, disclosure may be required 
Tremblay and IWA – when ADM even hears new info/material from a non-sitting tribunal member, must give notice and disclose the info 
**non-sitting tribunal member diff from generic internal report

· Call/Cross-Examine
· If oral hearing, presumably right to call and cross-examine [Innisfil] subject to ADMs limiting this right – interim/non-dispositive decisions 
· Masters – limit cross-exam in sexual harassment interim decision
· Irvine – right to call/cross limited in investigative context 
· Innisfil – if statutory right to oral hearing, presume right to call and cross unless clear statutory language  cross-exam is vital element of adversarial full hearing

· Right to Legal Representation 
· never a s7 Charter requirement 
· look for provision in statute 
· often denied/limited in investigative/non-dispositive setting and/or relatively minor interests at stake 
· at CL, often required when serious interests and/or complex legal/factual issues – considered necessary for fair hearing in these circumstances 
· Re Men’s Clothing – party entitled to representation cannot be restricted in choice of agent (includes legal representation) 
· Irvine – interim DMer (investigation) precluded counsel from cross-examining witnesses – Act provided for representation HELD: limitation consistent with Act and CL – investigation carried out in private with findings after full inquiry
· Where statute provides for RTC, role of counsel/extent of the right determined by characteristics of proceeding, nature of resulting decision/report and its circulation (reputational impact), and penalties
· Parrish – right to presence of counsel in investigations where some/all of: 
· Witnesses subpoenaed – required to testify under oath, threat of penalty
· Absolute privacy not assured – attendance of others not prohibited
· Where reports/findings made public
· Possibility of deprivation of rights or livelihood
· Risk of some irreparable harm 
· State-funded legal rep required in s7 child protective custody cases [NB v G(J)]

· Reasons
When? 
**If stat’y appeal, say reasons should be required to facilitate appeal [Baker]
· Baker – not always required – here, they were
· Generally, want reasons b/c (a) careful reasoning/better decisions, (b) public confidence, (c) facilitate statutory appeal and judicial review 
· Address delay/costs with flexibility as to form of reasons required and when  typically low threshold to satisfy reasons requirement 
· Distinction b/w review of content of reasons for PF vs substantive review
· Some form of reasons required when: 
a) Important significance for individual
b) Statutory right of appeal
c) Other circumstances where appropriate 
· Mavi – no reasons, b/c straightforward debt collection, obligations of parties clearly understood, Parliamentary intent to avoid complicated debt collection process, absence of statutory appeal 
Content? 
· Newfoundland Nurses (SCC 2011) – PF simply asks if reasons were provided
· London Limos – if on its face no reasons, question is whether there’s a surrogate for reasons  Reasons requirement is flexible – doesn’t necessarily require formal reasons 
· Hearing transcript was “adequate surrogate” b/c legal test stated and debated on record
· Wall – ON Div Ct: at minimum, to be considered “reasons”, must answer “why” decision made. “b/c I can” x=x “why”
ONCA: reasons must be “adequate” to allow judicial review to = reasons 
· Baker – Jr officer’s notes were sufficient reasons b/c Sr officer added nothing 
**As court stated in Baker, there is a distinction between review of reasons under PF and under substantive review, but some degree of review of the content is permitted under PF. The cases, taken together, can be taken to suggest that review of the content of purported “reasons” is permitted only to the extent necessary to determine whether they meet the definition of “reasons” rather than the overall sufficiency/adequacy of the reasons, which is left to substantive review [Newfoundland Nurses]. To be considered “reasons”, the impugned material must facilitate judicial review [ONCA in Wall]. In other words, they must answer the question “why was the decision made?” [lower court in Wall] How fully and rationally that question is answered is reserved for substantive review, but it must be determined at the PF stage whether the ADM provided any answer to this question at all. However, this is but one interpretation, as no case has provided a clear answer that clarifies the state of the law on this point. 
The Right to an Independent and Impartial DM 
SOURCES – common law, statute, Charter s7, Canadian Bill of Rights 
TRIGGERS – same as RtBH – Cardinal/Knight trigger 
Bias / Impartiality 	 perceived state of mind of the individual DMer, or institution of ADM
“Impartiality” = state of mind/attitude of a tribunal in relation to particular issues and parties [Valente]  impartiality is being open-minded 
General Test = RAB  Test = would an informed person, viewing the matter realistically and practically, and having thought the matter through conclude that it is more likely than not that the DM would, consciously or unconsciously, not decide fairly [Committee for Justice, dissent – adopted in Baker] 
Antagonism during the Hearing = General Test
Baker – RAB – Jr officer’s notes don’t show open mind/weighing of circumstances free from bias Standards for RAB vary with context and type of decision  what would reasonable person think
High degree of impartiality required here b/c great importance to Baker, individualized, and immigration context demands sensitivity to diversity and openness 
Association b/w Party and ADM 
	Consider: nature of relationship and timing & currency
Marques – labour board member not disqualified despite previously working for union’s law firm b/c (1) not involved in specific matter, (2) been over a year, (3) labour boards drawn from the profession, so such connections expected in this context 
Terceira – can’t simply assert bias, need to provide evidence/demonstrate it  need sufficient connection b/w current issue and prior connection/source of bias 
United Enterprises – RAB can arise where ADM makes comments/engages in conduct suggesting familiarity/special relationship with one party over the other – can be cumulative effect of multiple events 
	Prior Active Involvement  strict level of impartiality
		Consider: nature and extent of previous involvement 
		2 ways: overlapping roles or association with matter in earlier external capacity
Comeau – blurring of roles generally = RAB, absent statutory authorization – must be formal separation b/w roles. Blurring contemplated by the statute is permissible 
		Ex: Director meant to sign off on investigation got involved with investigation itself 
Committee for Justice – simple participation at earlier stage (external) can be sufficient – don’t need to show actual influence on decision – RAB is about public confidence 
	Attitudinal Predisposition 
St. Boniface – highly contextual approach to finding bias. RAB doesn’t apply here
			Elected officials cannot be completely free of bias – run on policy platforms 
			With stating positions, closed-mind standard applies – incapable of persuasion 
			This is a subjective test, rather than RAB which is based in perception 
 	If issue of pecuniary interests (material gain) raised, then RAB test applies
Richmond – companion case – La Forest criticizes closed-mind test – hard to judge subjective bias and encourages public posturing – claim position, but say you’re open-minded 
		Newfoundland Telephone – spectrum of bias standards based on contexts: 
Held: here, pre-hearing (investigative) was closed-mind, hearing was relaxed RAB b/c policy issue – still found bias at hearing stage 
Primarily adjudicative (trial-like) = traditional RAB test
Elected ADMs/legislative = closed-mind standard
Investigatory = closed-mind standard
Policy-setting/advisory ADMs = flexible application of RAB test
Pelletier – Commissioner’s comments during inquiry hearing = RAB – standard was b/w strict and flexible RAB tests (standard for a public inquiry)  commissioner making conclusions prior to hearing relevant evidence and trivialized the proceedings 
	Pecuniary / Material Interest 
		Dimes – RAB if ADM is SH in corporate party to proceeding
Energy Probe – direct (currently held) and certain (remoteness/certainty of realization) interest = RAB
Pearlman – order to pay costs to society to which board members paid fees  no RAB if too attenuated/remote or benefit too miniscule 
	Institutional Bias 
		Look to statute and policy/procedures for categories of decisions 
Test for institutional bias: well-informed person, viewing matter realistically and practically and having thought the matter through, would have RAB in a substantial # of cases [Regie] 
Context-specific inquiry – RAB depends on nature of dispute, duties of ADM, and operational context
Can’t have excessively close relations among employees involved in distinct stages (investigative, prosecutorial, adjudicative) of the process  institutional blurring of roles also an issue 
In Regie, problem wasn’t statute, just manner of implementation – statute merely permitted blurring of roles, didn’t require it – statute still valid 
		Institutional bias can be statutorily authorized [Brosseau]
Brosseau – normally can’t blur roles b/w adjudication and investigation, but here, statute authorized (by necessary implication) chairman’s involvement at multiple stages – here, seemingly required by practical considerations - “contemplated” 
	If RAB found, entire panel is tainted and can’t reconsider unless reconstituted  

Independence 
General Test = whether reasonable well-informed person, having thought the matter through, would conclude ADM is sufficiently free of factors that could interfere with its ability to make independent decisions [Bell Canada]
Valente factors: 
	Security of Tenure 
1) Dismissal only for cause (not at pleasure)
2) ADMs must have ability to challenge dismissal (RtBH) 
Canadian Pacific – essential elements = ADMs removable only for cause and subject to indep review of dismissal where ADM given full RtBH – need tenure
	Financial Security 
Canadian Pacific – essence is that salary/pension should be est by law and not subject to arbitrary interference by Executive possibly affecting independence 
	Administrative Independence 
		Level of institutional control by the Executive – control over day-to-day affairs
x=x general supervision/oversight by Executive (normal)  look for day-today regulation and scrutiny of ADM’s functions – if managed internally, then indep. [Regie]
	**These factors not determinative – look to actual practice to determine ind. [CA Pacific]
Ocean Port Hotel – no free-standing constitutional guarantee of independence in ADMs, so independence requirement can be ousted by clear statutory language / necessary implication (statutory authorization), otherwise CL requirements apply 
ADMs can attract Charter requirements for independence (PF as PoFJ under s7), but as a general rule, do not 
SUBSTANTIVE REVIEW – Vavilov 
*Remember: underlying tension b/w rule of law and deference to parliamentary sovereignty/delegation 
Privative clauses – historically, taken to indicate clear legislative intent to prevent judicial review, unless decision beyond the authority/jurisdiction of the ADM [Anisminic] – jurisdiction focus 
Correctness = court decides itself (from ADM’s position) and substitutes that decision [Dunsmuir] 
Vavilov
Vavilov shifted the bulk of analysis from the determination of the SOR to application of reasonableness by making selection of SOR “more certain, coherent, and workable”
Underlying principles: 
· maintain rule of law while giving effect to legislative intent
· develop and strengthen a culture of justification in ADMing 
DETERMINING SOR
	Presume reasonableness for all ADs – start with deference b/c of legislative intent to delegate
	Rebut Presumption – Legislative Intent
A) Statute explicitly prescribes a SOR  apply that standard 
B) Statutory appeal from ADM to Court – by right/by leave  apply appellate SORs
**Look for the work “appeal” ** 
Appellate SORs from Housen:
1) Nature of issue [definitions from Southam]
a. Q of law = correct legal test/principle
b. Q of fact = what actually took place b/w the parties
c. Mixed = whether facts satisfy legal test
2) SOR for nature of issue
a. Law = correctness
b. Fact = palpable and overriding error
c. Mixed = P+O error unless extricable Q of law
3) Apply the SOR
a. Correctness = what would court have done – substitute “correct” answer
b. P+O Error = obvious error (palpable) that affected the outcome (overriding) [Mahjoub] 
i. Palpable – logical errors in factual findings, findings with no evidence, complete/near-complete disregard of evidence
ii. Overriding – can be cumulative effect of multiple errors 
**Remember judicial review x=x “appeal”. Statutory appeal can be limited to specific types of questions – ordinary JR for the rest
	Rebut Presumption – ROL Requires Correctness Review – Correctness Categories
1) Constitutional Questions – Ex: 
· Fed/prov division of powers
· Separation of powers – relationship b/w branches of gov’t
· s35 – scope of Ab/treaty rights
· other constitutional questions requiring a final answer 
· Wright: challenges to validity of provisions = C, challenges to validity of decisions = R 
**Ask: Does ADM even have jurisdiction to consider constitutionality?
2) General Questions of Law of Central Importance to Legal System as a Whole
· of fundamental importance and broad applicability
· look for significant consequences to legal system as a whole or other gov’t institutions  broad impact of decision beyond ADM’s particular context  
· Ex: proceedings barred by abuse of process [CUPE], scope of Crown duty of religious neutrality [Saguenay], limits on solicitor-client privilege [U of Calgary], scope of Parliamentary privilege [Chagnon]
· Does not include: availability of estoppel in arbitration [Norman], interpretation of provisions in ADM context [AB Teachers], scope of management rights clause in collective agree’t [Irving Pulp] – too specific 
3) Jurisdictional Boundaries b/w ADMs
· Avoid operational conflict – ensure ADMs with overlapping issues operate on the same legal basis 
4) Concurrent Jurisdiction b/w ADM and Courts [Society of Composers] 
APPLYING SOR - REASONABLENESS
Avoid disguised correctness by clarifying the approach to reasonableness review and requiring reasons-first approach  
Burden on party challenging the decision to establish unreasonableness 
Reasonableness = single standard that takes its colour from the context – means that application varies based on the legal and factual constraints in the context 
Reasons-first approach – focus on decision ADM actually made and reasons provided – consider 1) reasons given, and 2) outcome  when reasons required, decision must be justified, not justifiable 
Decision unreasonable if either outcome or reasons are unreasonable
Can infer reasoning from the record – reasons read in context of history and proceedings
Where reasons defective on their face, limited ability to infer from record – if can’t, then court cannot create its own reasons 
	**Does this in effect create a global reasons requirement? In practice, if not law?
If no reasons provided/required, look to record to infer  if can’t identify reasoning from record, focus on outcome  reasons-first, unless can’t ascertain, then outcome 
Reasonableness Standard = unreasonable if sufficiently serious shortcomings such that lacking justification, intelligibility, and transparency
	Flaws > merely superficial or peripheral to merits of the decision – significant errors
ADMing requires “responsive justification” – decision justified in response to the context in which it is made 
*Vavilov expanded upon the two types of fundamental flaws that can lead to unreasonable decisions – these are not a test or strict categories, but tools to aid in assessing reasonableness
1) Failures of Rationality / Logic
	a) Rationality
i) Provided reasons, read holistically, lack rational chain of analysis from law and fact to outcome
ii) Conclusions reached cannot flow from the analysis (if A+B, then C. Here, A+B, so Z)
iii) Reasons, in light of record, impossible to understand decision on critical point (skipped a step in the analysis – can’t tell how/why it was decided) 

b) Logic  reasons exhibit logical fallacies like circular reasoning, false dilemmas, unfounded generalizations, or absurd premises 
2) Lack of Justification in light of Legal and Factual Constraints 
	**Only discuss the ones that are relevant on the facts/enabling statute 
· Governing statutory scheme
· Must align with purpose of scheme and specific provisions
· Textual constraints – definitions, limits, formulas, etc.
· Ambiguous language = more reasonable interpretations. Clear limits = ADM cannot stray
· Other relevant statutory / CL rules/principles
· Ex: If statute relies on standard/definition well-established in law, ADM must interpret it consistent with the established understanding 
· In Vavilov, included international treaties informing the Act
· Principles of statutory interpretation
· Must interpret enabling legislation in accordance with modern approach [Rizzo]
· Text, context, and purpose
· Precise/clear words = text > important. Ambiguous/broad = context + purpose > important
· Issue if ADM failed to consider a relevant element in interpretation that may have changed the outcome – ADM need not be formalistic in interpretation
· Evidence before the ADM
· Won’t interfere with factual findings absent exceptional circumstances
· Don’t re-weigh/re-assess evidence (**this is correctness) 
· Issue when ADM fundamentally misapprehended/failed to consider relevant evidence
· Submissions of the parties
· Failed to meaningfully consider key issues/arguments raised by the parties – not alive
· Past practices and decisions		**SHIFTS ONUS to ADM**
· Departing from long-standing practices/established decisions = ADM has burden to explain why it departed, otherwise presumed unreasonable 
· Pepa – failure to justify departure from binding precedent interpreting same provision can = unreasonable. Same with failure to justify treated decision dealing with different/outdated provision as a binding precedent 
· Potential impact of decision
· If impacts severe, reasons must reflect the stakes 
· Severe impact on rights/interests – i.e. life, liberty, security of the person, or livelihood 
· Mason – failure to consider severe impact on ind. rights/interests can = unreasonableness 
If unreasonable, whether to remit is a discretionary decision, though it is the general rule *See remedies*
Always look to Vavilov first, then see if other precedent still applies (not supplanted by Vavilov) 
Later Issues / Considerations 
· SOR for appeal of judicial review = correctness  do Vavilov again and substitute – was lower court correct in its assessment of ADM’s reasonableness [Harrocks] – correctly determine and apply SOR
· Remaining issue of disguised correctness – see Ontario (AG) – Cabinet letters case  suggested only one reasonable interpretation/outcome 
· Correctness Review
· Bell Canada – Requires court to engage in its own statutory interpretation, applying the modern approach – Rizzo: words of statute must be read in their entire context and grammatical and ordinary sense harmonious with the scheme of the Act, its object, and the intention of Parliament – look to text, purpose, and context – where language unambiguous, focus on the text. Use context and purpose to resolve ambiguity – no deference
· Subordinate Legislation 
· Auer – still apply Vavilov – start with presumption of reasonableness
· Vavilov intended to be comprehensive
· If 2 possible interpretations, favour the one that leads to validity (*just how reasonableness works) 
· Interpret subordinate legislation broadly and purposively 
· Subordinate legislation must be consistent with text and purpose of enabling legislation (*just Vavilov) 
· Does not require it be irrelevant, extraneous, or completely unrelated
· Judicial review of subordinate legislation does not consider its policy merits 
· Subordinate legislation decisions rarely come with reasons – look deeper into record to try to determine reasons – if can’t subordinate legislation itself may be all you have
· Q: is subordinate legislation not reasonably within scope of enabling legislation




REMEDIES 
**1-2 sentences of which remedies you think would be appropriate and why
Statutory Remedies 
· Does statute provide remedies for the problems identified?
Procedural Deficits 
· General Rule [Cardinal] – invalidate and remit to ADM for reconsideration with proper procedure (includes bias) 
· Exception [Mobile Oil] – can decline to remit where particular outcome inevitable, so remitting would serve no useful purpose – just substitute decision 
· Vavilov – factors for determining whether to remit: *highly discretionary 
· Delay, fairness to the parties, urgency in resolution, nature of regulatory regime, whether ADM had genuine opportunity to weigh in on the issue in question (no favours remission), costs to parties, efficient use of public resources 
**Given remission = default, consider whether client has interest in pursuing procedural claim
Substantive Deficits – prerogative writs 
· Correctness = substitute decision, inherent jurisdiction [Bell Canada] 
· Reasonableness   uphold, restore, quash (invalidate), or quash and refer back for reconsideration  don’t have to explicitly send back, ADM retains ability to reconsider
· Certiorari – quashing the order – can be combined with directions
· Can quash decision in whole or in part 
· Prohibition – prevent ADM from exceeding jurisdiction or exercising power in particular way
· Used when decision on the merits not yet made
· Mandamus – compel ADM to satisfy a legal duty it has (ex: Procedural fairness) 
· Habeas corpus – order end of unlawful detention 
· Declaration – states legal positions of parties – no enforcement
· Would be used in situation in which matter heard b/c of general importance but moot to the parties 
**Offer a conclusion, keeping in mind overall role in the question 
**If ever don’t have enough info, mention where you would want more/why and offer a preliminary assessment 



DUTY to CONSULT – interim decisions when Aboriginal rights claim still pending 
SOURCE
	s35(1) Constitution Act, 1982  Aboriginal and treaty rights recognized and affirmed 
Source of DTC is The Honour of the Crown – required to act honourably in all dealings with Indigenous peoples [Haida] – applies pre-establishment of rights claim
TRIGGER - Haida
1) Crown conduct/decision 
Rio Tinto – includes strategic, higher-level decisions that set the stage for decisions with an immediate, direct impact 
Mikisew Cree – does not apply to legislative decisions (but honour of the Crown may)
Clyde River – delegated ADM decisions can trigger as Crown decisions 
2) Crown has real/constructive knowledge of prima facie claim
Rio Tinto – real (existing treaty rights, negotiations, court proceedings/filings), constructive (lands reasonably suspected to be occupied by group, or suspect particular right like hunting) 
Not a high threshold 
3) Right/title might be adversely impacted 
Rio Tinto – need causal relationship b/w Crown conduct and adverse impact
Includes continuing breaches only if present breach has novel (or worsened) impacts – only if new/ongoing decisions make things worse. Past wrongs/breaches insufficient
Need appreciable impact (not speculative) and not on unrelated interests (the specific right claimed) 
	Ex: Clyde River – marine hunting, not general environmental impact
Held: the refinancing decision for the dam did not create new/worsened impact 
	B/c of delegation, ADMs can trigger DTC [Clyde River] – DTC triggered if question of law 
Mikisew Cree – DTC is an implied term in all treaties (not just title/rights claims) 
DELEGATION / ROLE of ADMs
Can delegate procedural steps (but not duty itself) to ADM [Clyde River] – can rely on steps undertaken by regulatory agencies to fulfill DTC 
Honour of the Crown cannot be delegated [Haida] – Crown retains ultimate responsibility for DTC [Clyde River] – must ensure consultation adequate – might have to take additional steps beyond ADM’s process (ex: filling gaps, introducing broad policy reform, making submissions to the ADM, requesting reconsideration, seeking postponement to further consult, etc.) 
Crown must notify affected group if it intends to delegate to ADM for procedural steps [Clyde River] 
How to Delegate [Clyde River]: explicitly or implicitly by statute, with (need all 3) 
1) Jurisdiction of ADM to decide questions of law (even single question, often explicitly granted)
2) Procedural powers necessary to execute the duty (ex: hearings, order disclosure)
3) Remedial powers necessary to accommodate (Ability to add terms/conditions to decision) 
ADM’s power to decide questions of law implies correlative duty to ensure Crown satisfies DTC – if DTC not satisfied, ADM not allowed to proceed until it is [Clyde River] – should generally address concerns a/b sufficient consultation in reasons 
***DTC can create right to reasons? – If deep consultation, yes
CONTENT 
Varies with context – falls on a spectrum – pre-establishment, focus on consultation and accommodation [Haida]:
Consultation – requires at min, notice, info a/b decision to be made, reasonable period for community to prepare a response, reasonable opportunity for community to present response, and full and fair consideration to the decision 
Deep Consultation – additional obligations of formal participation in decision-making process (ex: hearing) and written reasons 
Accommodation – usually required with deep consultation – adaptation of conduct/decision (ex: terms/conditions/limits) to avoid/minimize adverse impact 
	Consent – most onerous type – never required pre-establishment of rights/title 
Location on spectrum proportionate to (1) strength of the claim (prima facie case) and (2) seriousness of the adverse impact. Crown must always act with good faith [Haida; CR]
Clyde River – Deep consultation and significant accommodation not satisfied – no hearings, limited participation opportunities, response to questions practically inaccessible, insufficient accommodation  NEB did not consider impact on the treaty rights, just environment generally. Very strong claim (established treaty rights), evidence of significant adverse impacts on hunting
Haida – 1) Licensing decision, 2) strong title/harvesting claim that Crown knew of, 3) clear impact of license on harvesting rights. Significant scope of DTC b/c strong claim and serious impact  invalidated license – didn’t decide accommodation, but indicated likely required
REMEDIES 
Tsilhqot’in – if DTC not satisfied and rights not yet est., various options: injunctive relief, damages, order to satisfy the duty – combo thereof 

	




