Torts – Attack Sheet and Prewrites

How to Prove Negligence:
In order to prove negligence, all 4 elements must be met:
1. Duty of Care
a. Did the defendant have a duty to show the plaintiff a certain degree of care?
2. Breach in Standard of Care
a. Did the defendant breach the standard of care that is applicable to the defendant?
3. Causation
a. Is Causation met? Does the act pass the “but for” test on a balance of probabilities? Is it reasonably foreseeable? Is remoteness an issue? 
4. Actual Loss/Damages
a. Negligence is not actionable per say
b. If negligence is proved, damages can be awarded to the plaintiff to put them in the position they would have been in before the event.
5. Defences

Established Duties of Care:
· Manufacturer to Consumer
· Donoghue v Stevenson  Must take reasonable care in manufacturing products so they are safe for consumers.
· Professionals to Clients
· Lawyers, doctors, financial advisors, etc.
· Duty to meet the standard of a reasonably competent professional in their field
· Queen v. Cognos; White v. Turner
· Healthcare Providers to Patients
· Includes diagnosis, treatment, and informed consent
· Reibl v. Hughes; Hopp v. Lepp
· Police to Public (in some cases)
· Duty to protect life/property, sometimes warn of foreseeable danger
· Schacht v. The Queen, Jane Doe v. Toronto Police
· Occupiers to Lawful Visitors
· Duty to keep premises reasonably safe.
· Governed by statute in most provinces (e.g. Occupiers’ Liability Acts)
· Motorist to other Road Users
· Drivers owe a duty to other drivers, cyclists, and pedestrians.
· Well-established due to physical proximity and foreseeability of harm.
· Employers to Employees
· Duty to provide a safe working environment and warn of known risks

Novel Duties of Care:

Prewrite:
In order to prove X’s negligence, we must first establish whether they owed a duty of care in this case. This can be proven through the Ans/Cooper test, we establish that Principal Skinner does have a duty of care towards Marge. The Ans/Cooper test consists of 3 parts: (1) Reasonable Foreseeability, (2) Proximity, and (3) Policy Considerations.
· Reasonable foreseeability means that a reasonable person in the defendant's position should have foreseen that their conduct could cause the type of harm suffered by the plaintiff. (Ans)
· Proximity refers to the relationship between the plaintiff and the defendant, and whether it is "just and fair" to impose a duty of care in the circumstances. 
· Proximity is determined by considering factors such as: (Cooper)
· Expectations 
· Representations 
· Reliance 
· Property or other interests involved 
· The nature of the relationship between the parties 
· Direct Interactions
· Are there any policies which negate the claim?
· If the plaintiff establishes (a) and (b), there is a prima facie duty of care. It will then be up to the defendant to raise “residual policy considerations” to negate the prima facie duty. 
· These are considerations outside the relationship between the particular parties, and include things like: (Hill v Hamilton)
· defensive practice
· chilling effect
·  floodgates
· policy immunity for public authorities
·  interference with other legal obligations
· indeterminate liability
· The plaintiff may also raise policy considerations that support finding a new duty of care. Hill also cautions that residual policy considerations should be more than merely speculative if they are to displace the prima facie duty.

Is the Standard of Care Met?

Prewrite:
Once duty of care has been established, we must then establish whether the defendant has breached the standard of care. In order to establish the standard of care, we consider 4 factors: (1) the probability of harm (Bolton), (2) the severity of potential harm (Paris), (3) Cost of risk-avoidance (Vaughn), and (4) Social utility of the defendant’s conduct (Bolton) (Watt). In this case, the defendant has abandoned the standard of care.

· What is the Standard of Care which would’ve been taken by a reasonable person in the circumstances?
· Probability of Harm (Bolton)
· The likelihood of harm occurring influences the standard of care. A low probability of injury may justify fewer precautions.
· In Bolton, a cricket club was not liable for a rare instance of a ball escaping the grounds and injuring a passerby, as the risk was deemed "minimal" and not reasonably foreseeable.
· Severity of Potential Harm (Paris)
· Greater precautions are required if the potential harm is severe, even if the risk is low.
· The council was held liable for failing to provide protective goggles to a one-eyed mechanic, as losing his remaining eye would result in total blindness. Courts must consider the plaintiff’s vulnerabilities ("thin skull" rule).
· Cost of Risk Avoidance (Vaughn) 
· Defendants must adopt cost-effective precautions if they significantly reduce foreseeable harm.
· The bridge commission was found negligent for not using inexpensive tarps during painting, which would have prevented paint damage to cars below.
· Social Utility of the Defendant’s Conduct (Bolton) (Watt) 
· The social value of the defendant’s activity may justify some risks.
· Cricket’s societal benefits outweighed the minimal risk of injury, but courts balance utility against other factors (e.g., severity).

Is Causation Met?

Prewrite: If “but for” can be used
Once the breach in the standard of care has been established, we must then establish causation between the defendant’s conduct and the plaintiff’s loss. In order to do that, we consider 3 factors: (1) the “but for” test (Athey) (Clements), (2) Foreseeability (The Wagon Mound (No. 1)), and (3) Remoteness (Wagon Mound (No. 2)).

Prewrite: If “but for” cannot be used – multiple defendants
Once the breach in the standard of care has been established, we must then establish causation between the defendant’s conduct and the plaintiff’s loss. To do this, we consider: (1) foreseeability and (2) remoteness. However, in this case, the “but for” test cannot be used as there are multiple negligent defendants (Cook v Lewis) and each individual has a X% chance of having caused the loss. In this case, we may apply one of the following: (1) Multiple Negligent Defendants Rule (Cook v Lewis), (2) Joint Tortfeasors (Cook v Lewis), or (3) Material Contribution to Injury Test (Clements).

Note: still must establish foreseeability and lack of remoteness
Note: for joint tortfeasors, the plaintiff only needs to prove that one of them was a negligent cause (Cook v Lewis)

· Foreseeability
· Remoteness



Remoteness
1. Intervening Acts

Actual Loss/Damages

Defences
1. Contributory Negligence
a. Allowing for damages to be limited because the plaintiff was contributory to the negligence  not a full defence
2. Voluntary Assumption of Risk
a. If the defendant is negligent but can prove the plaintiff voluntarily assumed the risk they are unable to sue 
b. Very hard to prove, wasn’t proven in Sundance
c. Consent to physical risk
d. Consent to legals risk
3. Illegality
a. If the plaintiff’s claim is illegal or relates to illegal matter, you are unable to sue for the claim as those claims are not recognizable as being compensable, but you can still sue for individual damages 
i. i.e.. you hit someone dealing cocaine with a car, they cannot sue for loss of income for the loss of the product and loss of sale, but they can sue for the damages that interfere with personal integrity (broken arm)
4. Inevitable accident?
a. Mcintosh v Bell  In my opinion, a person relying on inevitable accident must show that something happened over which he had no control, and the effect of which could not have been avoided by the greatest care and skill
b. Causation could not be proven
c. Standard of care could not be proven

