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Torts – Pitel – Summary

[bookmark: _Toc195650945]How to Prove Negligence?
In order to prove negligence, all 4 elements must be met:
1. Duty of Care
a. the defendant owed a duty to show the plaintiff a certain degree of care
2. Breach in Standard of Care
a. the standard of care that is applicable to the defendant
3. Factual Causation
a. the breach caused you to suffer your injuries 
b. Is Remoteness an issue? Is Causation met?
4. Legal Causation/Remoteness/Scope of Liability
a. the injury suffered is a reasonably foreseeable consequence of the defendant’s negligence 
5. Damages
a. The plaintiff must show actual losses (physical, financial, or emotional)
b. If negligence is proved, damages can be awarded to the plaintiff to put them in the position they would have been in before the event.

[bookmark: _Toc195650946]Duty of Care
· Three Ways to Establish DOC:
1. Established Duty of Care
2. Special Scenarios (ex. Duty not to cause psych harm, duty to rescue)
3. Everything else – Ans/Cooper (novel duties of care)

[bookmark: _Toc195650947]Established Duties
· Manufacturer to Consumer
· Donoghue v Stevenson  Must take reasonable care in manufacturing products so they are safe for consumers.
· Professionals to Clients
· Lawyers, doctors, financial advisors, etc.
· Duty to meet the standard of a reasonably competent professional in their field
· Queen v. Cognos; White v. Turner
· Healthcare Providers to Patients
· Includes diagnosis, treatment, and informed consent
· Reibl v. Hughes; Hopp v. Lepp
· Police to Public (in some cases)
· Duty to protect life/property, sometimes warn of foreseeable danger
· Schacht v. The Queen, Jane Doe v. Toronto Police
· Occupiers to Lawful Visitors
· Duty to keep premises reasonably safe.
· Governed by statute in most provinces (e.g. Occupiers’ Liability Acts)
· Motorist to other Road Users
· Drivers owe a duty to other drivers, cyclists, and pedestrians.
· Well-established due to physical proximity and foreseeability of harm.
· Employers to Employees
· Duty to provide a safe working environment and warn of known risks

[bookmark: _Toc195650948]Novel Duties
· Anns/Cooper  Two-Part Test:
· Stage 1: Reasonable Foreseeability and Proximity: This stage determines whether a prima facie duty of care exists based on whether the harm was reasonably foreseeable and whether a sufficiently close relationship (proximity) exists between the parties
· Stage 2: Policy Considerations: If a prima facie duty is established, the second stage considers whether any policy considerations should negate that duty. 
· Reasonable foreseeability means that a reasonable person in the defendant's position should have foreseen that their conduct could cause the type of harm suffered by the plaintiff. 
· Proximity refers to the relationship between the plaintiff and the defendant, and whether it is "just and fair" to impose a duty of care in the circumstances. 
· Proximity is determined by considering factors such as:
· Expectations 
· Representations 
· Reliance 
· Property or other interests involved 
· The nature of the relationship between the parties 
· Policy Considerations:
· If the plaintiff establishes that there is a prima facie duty of care, then it is up to the defendant to raise “residual policy considerations” to negate it 
· These are considerations outside the relationship between the particular parties, and include things like: (Hill v Hamilton)
· Defensive practice
· Chilling effect
· Floodgates
· Policy immunity for public authorities
· Interference with other legal obligations
· Indeterminate liability
· The plaintiff may also raise policy considerations that support finding a new duty of care. 
· Hill also cautions that residual policy considerations should be more than merely speculative if they are to displace the prima facie duty.

[bookmark: _Toc195650949]Special Duties of Care
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· No General Duty to Rescue  Osterlind v Hill
· Exceptions:
· Created the Risk
· Weide Transport  there is a duty to rescue if a defendant innocently or negligently created the plaintiff’s perilous situation 
· Voluntary Undertaking
· Matthews v MacLaren  there is a duty to rescue if the defendant voluntarily undertakes a responsibility, making them liable for negligence
· liability does not follow a finding of negligence, even where there exists a legally recognized duty unless the defendant’s conduct is the effective cause of the loss
· Breach in Duty to Rescue?  Yes because he approached the rescue negligently
· Liability?  No, due to factual causation. On a balance of probabilities, the bad rescue did not cause Matthews’ death.
· Special Relationship
· Fleming  If there is special relationship between the plaintiff and defendant
· Coaches and those they are coaching
· Employer employee
· Carrier and passengers 
· Occupier and lawful visitors 
· Duty to Rescue may be reduced if plaintiff puts themselves in danger for purely economic purposes (Saccone)

[bookmark: _Toc195650951]Duty to Rescuers
· Horsley  MacLaren's attempt to rescue Matthews, while not ideal, did not constitute negligence but rather an error in judgment that was ‘sub-optimal’
· MacLaren's actions were not egregious enough to create a duty to the rescue
· If a D is not held liable for creating the perilous situation which calls for rescue, he cannot he held liable for an attempted rescuers death/injury
· "if a man by his fault creates a situation of peril, he must answer for it to any person who attempts to rescue the person who is in danger”
· In this case, MacLaren did not cause Matthews to fall into the water, so cannot be the cause for Horsley’s rescue attempt
· Meyer  If rescuer deliberately puts themselves at a greater risk than previously thought, duty may be absolved

[bookmark: _Toc195650952]Duty to Control the Conduct of Others
· Commercial Hosts
· Crocker (Occupier’s Liability)  As per Dunn, Sundance owed a duty of care to Crocker as a guest of their hotel to take all reasonable steps to prevent him from entering such a competition.
· They did not take sufficient steps to discharge that duty
· The waiver was not a contractual defence as Crocker was intoxicated when signed it
· Sundance was also doing this for commercial benefit and there was a prize of $200 (Jordan House  Commercial businesses owe a duty of care not to overserve their guests)
· Pika; Schmidt v Sharpe  the commercial alcohol provider can be held liable been if they did not have actual knowledge of the patron’s intoxication
· Stewart v Petti added to this  serving patrons beyond the point of intoxication does not in itself pose a foreseeable risk, there must be some additional risk factors
· Hague v Billings  legal duty to stop patrons from drunk-driving once they realize they are intoxicated; if all fails they have a legal duty to call the police
· Donaldson v John Doe  organizers may sometimes owe a duty of care to persons who might be foreseeably injured by intoxicated attendees
· Social Hosts
· Childs  as a general rule, social hosts do not owe a duty of care to third parties injured by their intoxicated guests after leaving the host's property
· However, the Court left open the possibility that social hosts could be liable in certain circumstances:
· Active Creation or Exacerbation of Risk
· Paternalistic Relationship
· Knowledge of Guest's Intoxication and Future Plans
· Assumption of Responsibility
· Important distinctions between social hosts and commercial hosts which limit the scope of social host liability:
· There is no profit motive for social hosts, unlike commercial establishments
· Social hosts are not subject to the same regulatory framework as commercial hosts
· Occupiers liability is different than social host liability; occupiers liability holds you liable for negligence in failing to maintain your property (ex. No railing on your staircase)
· Parents
· (Note 7 pg. 387) The courts readily acknowledge that children cannot be supervised at all times or prevented from getting into mischief. However, if parents, teachers, or other supervisors are aware of a child's hazardous activities or permit a child to have unsupervised access to snowmobiles, guns and similar objects, the courts will impose a rigorous standard of care.

[bookmark: _Toc195650953]Duty to Inform – Medical Professionals
· Reibel  Causation Test 
· The plaintiff needs to prove that a reasonable person in the plaintiff’s position would’ve refused the procedure if properly informed
· The patient must show that had they been informed, they would’ve refused the procedure if properly informed
· Sinclair  “It has been held that a health professional must answer a patient's questions fully, even if they relate to minor aspects of the procedure.” 

[bookmark: _Toc195650954]Duty to Warn – Manufacturers
· Lambert  “It is well-established in Canadian law that a manufacturer of a product has a duty in tort to warn consumers of dangers inherent in the use of its product of which it has knowledge or ought to have knowledge.”
· Buchan  A manufacturer may be liable despite adequate warnings if they are obscured or undermined
· Medical products have a high duty to warn – “heavy onus on manufacturers of medical products to provide clear, complete and current information concerning the dangers inherent in the ordinary use of their product.” (p. 471) – ex. Warning packets in medications

[bookmark: _Toc195650955]Duty Not to Cause Psychiatric Harm 
· Direct harm (primary victims):
· Someone doing something to you
· Impacts duty of care as it requires both reasonable foreseeability and proximity; but simply reasonable foreseeability is enough because proximity in this case, like causing direct physical injury, is not hard to prove at all
· Indirect harm (secondary victims):
· Someone doing something to someone else
· Impacts duty of care as it does not require reasonable foreseeability, just proximity – but unlike physical injury, there must be high standards here to avoid overbreadth 
· The Means by Which the Shock is Caused: the difference between sudden shock and the gradual onset of psychiatric illness, and the distinction between so-called "primary" and "secondary" victims (i.e. those directly involved in an incident and bystanders) (p. 441)
· Proximity: The closer the tie (not merely in relationship, but in care) the greater the claim for consideration. The claim, in any case, has to be judged in the light of the other factors, such as proximity to the scene in time and place, and the nature of the accident (Bourhill v Young) (Alcock)
· Saadati v Moorhead 
· Reasonably foreseeable?
· Proximity:
· Only addresses direct harm 
· Apply Alcock for indirect harm
· the class of persons whose claims should be recognised
· Relational?
· the proximity of such persons to the accident
· Spatial?
· Temporal?
· and the means by which the shock is caused
· No need to prove a specific psychiatric illness in order to establish a strong claim; only requirement is to show the degree of disturbance, rather than to show its classification as a recognized psychiatric illness
· Where a psychiatric diagnosis is unavailable, it remains open to a trier of fact to find on other evidence adduced by the claimant that he or she has proven on a balance of probabilities the occurrence of mental injury
· Lack of a diagnosis cannot on its own be dispositive, it is something that the trier of fact can choose to weigh against evidence supporting the existence of a mental injury
· In negligence cases, you no longer need a recognized psychiatric disorder, but you do need a significant interference with your mental autonomy; you still need one for non-negligence cases 
· From a duty of care perspective it’s not a big point at all, it is just a point of proof

[bookmark: _Toc195650956]Negligent Misrepresentation/Negligent Performance of a Service
· Establishing a Duty of Care (Livent)
· Proximity (address first)
· Is there a sufficiently close relationship between the parties, grounded in:
· A specific undertaking by the defendant (e.g., to give advice, or an audit opinion), and 
· A known purpose for which the plaintiff was expected to rely.
· The duty is limited to the scope of the undertaking and the purpose for which the representation or service was made
· In Maple Leaf Foods, there was no undertaking to the franchisees
· Why do we address proximity first in Livent?
· By addressing proximity first, the Court ensured that liability would not arise solely from foreseeable harm but only where a legally recognized relationship existed
· Reasonable Foreseeability
· Would a reasonable person in the defendant’s position foresee that someone like the plaintiff might rely on the representation, and that this reliance might cause economic loss? 
· Residual Policy Concerns (if needed)
· Are there broader reasons (e.g., risk of indeterminate liability) to deny the duty?
· Breach of Standard of Care – Did the defendant act negligently in making the representation? (assessed using the standard of a reasonable person (or reasonable professional) in the circumstances)
· Reasonable Reliance (that leads to liability)
· Consider the following:
· Direct financial interests (for the defendant; they are being paid; this is not gratuitous)
· If the plaintiff has paid for it, it adds a certain amount of seriousness to the advice
· Professional skill or knowledge
· Relative degree of skill between plaintiff and defendant
· Junior lawyer (defendant) vs. senior lawyer (plaintiff); this would not be reasonable because the plaintiff has more skills and knowledge 
· Advice provided in the course of business
· Deliberately or in response to a specific request
· Causation – “but for”


[bookmark: _Toc195650957]Standard of Care

[bookmark: _Toc195650958]How to Establish Standard of Care?
[bookmark: _Toc195650959]Reasonable Person Test
· Arland  What would a reasonable person in the given situation have done
· Note: do not consider hindsight 

[bookmark: _Toc195650960]Factors to Consider in Determining Breach in Standard of Care
[bookmark: _Toc195650961]Probability of the of Harm
· Bolton  The likelihood of harm occurring influences the standard of care. A low probability of injury may justify fewer precautions.
· In Bolton, a cricket club was not liable for a rare instance of a ball escaping the grounds and injuring a passerby, as the risk was deemed "minimal" and not reasonably foreseeable.
· A reasonable person, considering the matter from the point of view of safety, would not or should not disregard any risk unless it is extremely small (Bolton)

[bookmark: _Toc195650962]Severity of Potential Harm 
· Paris  Greater precautions are required if the potential harm is severe, even if the risk is low.
· In Paris, the council was held liable for failing to provide protective goggles to a one-eyed mechanic, as losing his remaining eye would result in total blindness. 
· Courts must consider the plaintiff’s vulnerabilities ("thin skull" rule).

[bookmark: _Toc195650963]Cost of Risk Avoidance 
· Vaughn  Defendants must adopt cost-effective precautions if they significantly reduce foreseeable harm.
· In Vaghn, The bridge commission was found negligent for not using inexpensive tarps during painting, which would have prevented paint damage to cars below.

[bookmark: _Toc195650964]Social Utility of the Defendant’s Conduct 
· Watt  The social value of the defendant’s activity may justify some risks.
· Cricket’s societal benefits outweighed the minimal risk of injury, but courts balance utility against other factors (e.g., severity).
· The social utility of commercial enterprises seems to be lower (Watt, p. 603)
· It is always a question of balancing the risk against the end (Watt)
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· Carroll Towing  The Learned Hand formula is a legal formula that helps determine if a defendant was negligent. The formula is B = PL, where: 
· B: The cost of taking precautions
· P: The probability of harm occurring
· L: The magnitude of the harm
· If PL is greater than B, then the defendant is liable.
· The formula does not work in cases like Paris where there are no actual numbers
· In Paris’ case, the likelihood of harm was slight; slight is not a number
· The burden of precautions is simple and inexpensive
· You cannot multiply slight and simple and inexpensive (Paris) 
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· Mentally Ill? Yes.
· Fiala v Cechmanek  Distinguishing between physical and mental incapacitation in legal contexts is unjustified, as it risks reinforcing negative stereotypes about mental illness. Courts should consider a defendant’s mental illness, similar to age or physical disability.
· In order to be relieved of tort liability when a defendant is afflicted suddenly and without warning with a mental illness, that defendant must show either of the following on a balance of probabilities:
· (1) As a result of his or her mental illness, the defendant had no capacity to understand or appreciate the duty of care owed at the relevant time; or
· (2) As a result of mental illness, the defendant was unable to discharge his duty of care as he had no meaningful control over his actions at the time the relevant conduct fell below the objective standard of care.
· Children? Yes, but not when engaged in certain activities
· Child involved in an adult activity, such as driving a car, snowmobiling or hunting, is required to meet the standard of care expected of a reasonable adult.
· Joyal v Barsby (American Case)
· Child knew how to look both ways
· Ryan v Hickson 
· Child knew how to drive a snowmobile
· Dellwo v Pearson (American Case)
· a minor operating a vehicle should be held to the same standard of care as an adult
· McEarlean v Sarel 
· There must be a single standard of care with respect to “adult activities”, particularly those involving power-driven vehicles.
· People tend to think that everybody, by engaging in that activity, is warranting that they have the minimal skillset, and they plan their conduct accordingly
· General practitioner of medicine in a remote rural community? No, standard of care is the same even if there are less resources
· Layden v Cope  doctors held liable because they failed to consider other diagnoses and failed to refer the plaintiff to be a specialist sooner
· It would be pretty unacceptable to tell patients in small towns that the standard of care of their doctors is lowered simply because they live in a small town
· Physically Disabled? Yes
· Haley  It is well established that the physically disabled are required to meet only the standard of care of a reasonable person with a similar disability


[bookmark: _Toc195650967]Medical Professionals – Special Standard of Care
· White v Turner sets the reasonable physician standard
· The mere fact of a poor result does not mean that there has been negligence. 
· In order to succeed in an action against a professional person, a plaintiff must prove, on the balance of probabilities, not only that there has been a bad result, but that this was brought about by negligent conduct.
· How to Prove Negligent Conduct:
· Before liability can be imposed for the operation itself, the plaintiff must prove that the defendant performed the surgery in such a way that a reasonable medical profession would consider having been less than satisfactory
· Ter Neuzen v Korn – Conformity with common practice will generally exonerate physicians of any complaint of negligence, there are certain situations where the standard practice is fraught with obvious risks such that anyone is capable of finding it negligent, without the necessity of judging matters requiring diagnostic or clinical expertise
· Typically, if you did the common practice, you’re within the standard of care
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1. Factual Causation – “But For Test”
2. Legal Causation – Foreseeability and Remoteness 
3. Consider Remoteness Factors
a. Intervening Acts
b. Thin Skull

[bookmark: _Toc195650969]Insufficient vs Sufficient Causes
	Type of Cause
	Legal Significance

	Sufficient
	Usually satisfies the “but for” test of causation.

	Insufficient
	May not meet “but for” test alone but can still contribute causally if combined with others.

	Multiple Sufficient
	Courts may hold all parties liable even if each cause alone was sufficient — e.g., "concurrent sufficient causes".

	Multiple Insufficient
	Courts look at whether combined effect meets the but for standard or triggers material contribution to injury analysis.
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· Divisible Losses
· Losses that can be split by cause or extent; each defendant caused a distinct, quantifiable part of the harm
· Each defendant is only liable for the portion they caused
· Indivisible Losses
· A single injury caused by multiple defendants, where it is impossible or artificial to separate the damage
· Defendants are usually jointly and severally liable for the whole harm
[bookmark: _Toc195650971]Factual Causation – “But For” Test
· “but for” test  “But for” the breach, the loss would not have occurred. Then the breach is a “but for” cause of the loss” 
· The test doesn’t say that someone has to be a substantial cause of the loss. You just have to satisfy “but for”

[bookmark: _Toc195650972]What to use When “But for” May Not Work
· Why doesn’t “but for” work in some circumstances?
· Multiple defendants causing the same loss
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· Snell (SCC) Materially Increased Risk Test (Note: usually only applicable for medical malpractice)
· The plaintiff must prove that the defendant's negligence increased the risk to the extent that the negligence was more likely than not to have been a cause of the loss in issue
· The defendant’s negligence has materially increased the risk of harm and full proof is impossible due to scientific limitations

[bookmark: _Toc195650974]Two Hunters, 1 Bullet - Multiple Negligent Defendants Rule
· Cook v Lewis  two hunters each fire at something which turns out to be the plaintiff and one hits him, but there is no way of knowing which one. 
· The “But for test” doesn’t work for Cook v. Lewis
· Each individual has a 50% chance of having caused the injury.
· Instead, they use the Multiple Negligent Defendants Rule
· The court held that the burden of proving causation would shift from the plaintiff to the defendant if the plaintiff could prove that 
1. Both defendants were negligent
1. One had to have caused his loss
1. It was impossible to prove which defendants caused his loss
· The onus stays with each defendant, who would be held liable for negligently causing the loss unless he could disprove causation on the balance of probabilities
· The court may hold both liable, unless they can disprove causation

[bookmark: _Toc195650975]Joint Tortfeasors
· Used in cases similar to two hunters, 1 bullet, but in cases of divisible injuries (different losses, different damages, quantified separately and ascribed responsibility for separately)  
· In these cases, causation may only be able to be proved for one of the divisible injuries
· Cook v Lewis Three scenarios in which defendants are liable as joint tortfeasors: 
· Agents committing a tort while acting on behalf of their principals
· Employees committing a tort in the course of employment
· Two or more individuals acting in concert to bring about a common end that is illegal, inherently dangerous or one in which negligence can be anticipated (Newcastle)
· A joint tortfeasor is held liable for the torts committed by his or her fellow joint tortfeasors even if he or she did not cause or contribute to the plaintiff's loss
· Allows for a plaintiff to receive compensation for all loses
· According to Cook v Lewis, they may fall into the category of “concerted actions or joint ventures (two or more individuals acting in concert to bring about a common end that is illegal, inherently dangerous or one in which negligence can be anticipated)” (Newcastle (Town))
· Note: the hunters were not considered to be joint tortfeasors but perhaps because there was a single loss, not multiple
· Cook v Lewis  “the plaintiff need only prove that one of them was a negligent cause”
· if causation is clear for one of the losses, plaintiff can use this rule to receive damages for all losses

[bookmark: _Toc195650976]Market Share Liability 
· Sindell (American Case) “Market share Liability” (for multiple defendants)
· The market share approach says that all parties are liable but liable proportionate to their market share. 
· apportions liability based on economic activity, not simultaneous wrongdoing
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· Overdetermined Causation 
· “but for my bullet, you still would have been dead from the other bullet, so I am not the cause”
· Material Contribution to Injury Test (Clements) 
· However, Clements (para 15) states that the test does not exist  
· When is it available? (para 46(2) Clements)
· Note: At least two tortfeasors contributed to the same indivisible loss through negligent acts.
· “Exceptionally, a plaintiff may succeed by showing that the defendant's conduct materially contributed to risk of the plaintiff's injury, where:
· (a) the plaintiff has established that her loss would not have occurred "but for" the negligence of two or more tortfeasors, each possibly in fact responsible for the loss; and 
· (b) the plaintiff, through no fault of her own, is unable to show that any one of the possible tortfeasors in fact was the necessary or "but for" cause of her injury, because each can point to one another as the possible "but for" cause of the injury, defeating a finding of causation on a balance of probabilities against anyone.
· Liability
· Joint and Several Liability – Each defendant is liable for 100% of the damages. The plaintiff can recover the full amount from any one of them.
· Apportioned Liability – if the court has a rational basis for assigning degrees of fault.
· For example, one defendant might have posed a much greater risk, so the court could assign 70% liability to them and 30% to the other.

[bookmark: _Toc195650978]Legal Causation – Foreseeability & Remoteness
[bookmark: _Toc195650979]Foreseeability 
· The Wagon Mound (No. 1)  redefined the legal standard for remoteness of damage in negligence, replacing the previous "direct consequence" test from Re Polemis with a reasonable foreseeability principle. 
· The Privy Council held that defendants are only liable for damage that a reasonable person could have foreseen as a possible result of their negligence.
· Hughes  If the type of damage is reasonably foreseeable, a defendant can be held liable regardless of how it occurred 

[bookmark: _Toc195650980]Remoteness
· Remoteness is only a factor when something is not reasonably foreseeable
· Supported by Wagon Mound (No. 2) which states that there is a continuum of probability for reasonable foreseeability. Something that is possible, despite being unlikely, can satisfy the test.

[bookmark: _Toc195650981]Thin Skull Principle
· Smith  You must take your plaintiffs as they come. It does not matter if they had a pre-existing condition that caused their injury to be more severe than what would be expected of an average person
· NOT the same as Crumbling Skull, which is when something is going to eventuate no matter what. Aka. dead man walking.
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· Intervening acts are assessed as part of remoteness, not factual causation.
· The focus is: Did the intervening act break the chain of legal responsibility between the defendant’s negligence and the plaintiff’s harm?
· A defendant is not liable for harm that is:
· Too remote, or
· Caused by an unforeseeable intervening act that supersedes their negligence
· Even if the defendant’s actions factually caused the harm, they may not be legally responsible if the outcome was not reasonably foreseeable
· Two Factors to Consider:
· Was the general type of intervening act (e.g., third-party negligence, claimant’s actions) reasonably foreseeable at the time of the defendant’s breach?
· Wagon Mound (No.1)  welding sparks igniting oil were unforeseeable, so damage was too remote
· Did the intervening act involve voluntary or reckless conduct by a third party or claimant that supersedes the defendant’s negligence?
· If yes, it may break the chain of causation
· Intervening Act – Too Remote
· Bradford v Kanellos  the general type of intervening act (unidentified patron’s shout) was not reasonably foreseeable as a result of the defendant’s negligence (failing to clean the grill)
· The majority asked whether the plaintiff’s injury (trampling) was within the scope of risk created by the defendant’s negligence.
· The "shout" was deemed an independent, unforeseeable act that superseded the original negligence, making the harm too remote.
· Not an Intervening Act – Not Remote
· Price v. Milawski  Both defendants (Dr. Murray and Dr. Carbin) were held fully liable for the plaintiff’s permanent ankle injury, despite their negligence occurring sequentially.
· The court ruled that a negligent actor can be liable for damages partly caused by a subsequent negligent act of another party, provided the subsequent negligence and resulting harm were reasonably foreseeable consequences of the original negligence
· The subsequent careless flowed from the original carelessness.
· We must hold medical professionals to a higher standard
· Hewson v. Red Deer  the City of Red Deer was liable for damages caused when its unattended tractor rolled into the plaintiff’s house, despite an unknown third party intervening to start the vehicle.
· The court held it was reasonably foreseeable that leaving a tractor unattended with keys in the ignition (and without locking the cab) could tempt someone to misuse it.
· The third party’s act of starting the tractor did not break the chain of causation because:
· The risk of unauthorized use was within the scope of the City’s original negligence.
· The City’s failure to take "elementary precautions" (e.g., removing keys) made the harm a natural and probable consequence of its conduct

[bookmark: _Toc195650983]Defences to Negligence Claims
1. Contributory Negligence
a. Allowing for damages to be limited because the plaintiff was contributory to the negligence 
2. Voluntary Assumption of Risk
a. If the defendant is negligent but can prove the plaintiff voluntarily assumed the risk they are unable to sue 
3. Illegality
a. If the plaintiff’s claim is illegal or relate to illegal matter, you are unable to sue for the claim as those claims are not recognizable as being compensable, but you can still sue for individual damages 
i. i.e.. you hit someone dealing cocaine with a car, they cannot sue for loss of income for the loss of the product and loss of sale, but they can sue for the damages that interfere with personal integrity (broken arm)
4. Inevitable accident?
a. Mcintosh v Bell  In my opinion, a person relying on inevitable accident must show that something happened over which he had no control, and the effect of which could not have been avoided by the greatest care and skill.

[bookmark: _Toc195650984]Contributory Negligence 
· Snushall v Fulsang  "The relationship of the failure to wear a seatbelt to the injuries is different because the accident would have occurred whether or not a seatbelt was worn…. The failure to wear a seatbelt may be said to be a ‘cause' of the plaintiff's injuries only in the sense that it contributes to the extent of the injuries suffered." 
· The court held that the range of contributory negligence for failure to wear a seat belt should always be between 5% and 25%, with 50% appropriate in cases where wearing a proper seat belt would have, as a matter of causation, prevented 100% of the injuries.
· If the use of the safety devices would have lessened the injury, then we call it contributory negligence.
· Why are the courts reluctant to find that plaintiffs have contributed to their own injuries by more than 50%?
· Your failure to wear the seatbelt did not cause the crash, but it was a significant contributory cause to the injury
· Chamberland v Fleming  the court suggested that a rough upper limit of 25% should be established for contributory negligence if the plaintiff's negligence did not cause the incident but merely affected the extent of the loss.
· Even if the plaintiff’s contributory negligence was over 50%, the defendant can still be a but for cause over 50%. They’re both but for causes.
· Think of the aggregation of noise cases. The 3% person is still a but for cause but is still a way of us getting to the 20 decibels of noise required for it to be a nuisance.
· Learned Hand Test  likelihood and severity of harm compared to the cost of precaution

[bookmark: _Toc195650985]Voluntary Assumption of Risk
· Two things that the individual needs to consent to for voluntary assumption of risk to kick in:
1) Physical Risk
a. Crocker was taking on the physical risk by participating in the event, but this is not enough. You also have to give up your legal rights. 
2) Legal Risk
a. This is a very difficult thing to show. It would require a clear waiver. 
i. the waiver in Crocker was ineffective as the plaintiff was intoxicated
· Waiver of liability arises when a plaintiff, aware of a risk, bargains away their right to sue for negligence-related injuries. This can be express or implied by conduct.
· Lenhert  Did the plaintiff give a real consent to the assumption of the risk without compensation; did the consent really absolve the defendant from the duty to take care?
· Dube  usually only happens in cases where a plaintiff willingly and knowingly was a passenger of an intoxicated defendant (drunken driver-willing passenger)

[bookmark: _Toc195650986]Illegality 
· John Bead Corp v Soni  the defence of illegality does not apply merely because the plaintiff was engaged in an illegal activity that was unrelated to the facts underlying the plaintiff's claim.
· (i) where one wrongdoer claims in tort against another for financial loss arising from an illegal activity and 
· (ii) where the plaintiff claims as a head of damage suffered in a personal injury claim, loss of earnings from an illegal activity.
· Hall  this concern will arise where a given plaintiff genuinely seeks to profit from his or her illegal conduct, or where the claimed compensation would amount to an evasion of a criminal sanction
· Compensation can be reduced to the extent of the appellant's contributory negligence but cannot be wholly denied by reason of illegality 

[bookmark: _Toc195650987]Inevitable Accident
· This is not so much a defence as a denial of negligence/causation. 
· The defendant effectively has to show that there was nothing he/she could have done to prevent the injury (Rintoul v X-Ray and Radium Industries)
· Barron v Barron  It is more difficult to make out the define of inevitable defence based on factors “internal” to the defendant rather than “external” factors like icy roads or faulty breaks

[bookmark: _Toc195650988]Statute Provisions and Tort Liability

[bookmark: _Toc195650989]What Role do Statute Provisions Play in Negligence?
· Statutes (laws passed by governments) can interact with tort law and negligence in two ways:
1. Establishing or Influencing the Standard of Care
· A statute might set rules or duties that people must follow. If someone violates one of those rules and harm results, that can be evidence they breached the standard of care.
· Example:
If a food lab is legally required to follow certain testing protocols under a public health statute, and it doesn’t, that failure may help prove negligence.
· This is often tied to the concept of “breach of statutory duty”, which can:
· Support a negligence claim by showing carelessness, or
· Be the basis of a standalone tort if the statute is meant to protect a certain class of people.
2. Limiting or Expanding Liability
· Some statutes:
· Cap damages
· Limit who can sue (e.g. family members in wrongful death)
· Create immunities (e.g. for government actors)
· Set out limitation periods (how long you have to sue)

[bookmark: _Toc195650990]Statutory Causes to Action
· An express statutory cause of action is when a statute explicitly gives someone the right to sue for damages or other remedies if certain conditions are met.
· Regulatory offences for this benefit the victim the most as they do not need to sue the defendant again in tort in order to receive damages 
· R v Saskatchewan Wheat Pool 
· Statutory violations may be used as evidence of negligence or the standard of care in existing tort claims, but a breach of statute does not create an automatic right to sue
· “The breach of a statutory duty, while not itself actionable, may be evidence of negligence if a reasonable person in the defendant's position would have acted differently.”

[bookmark: _Toc195650991]Breach Of Statutory Duty and Common Law Standard Of Care
· Can you sue just for the breach of the statute?
· No, (Saskatchewan Wheat Pool), but you can use it as evidence for a negligence claim
· Can that breach be used to prove negligence?
· If someone violates a statute, and that statute was intended to protect people like the plaintiff from the type of harm that occurred, courts may say that a reasonable person would have complied with the statute
· Breach of the statute becomes a strong indicator of negligence — though not conclusive proof.

[bookmark: _Toc195650992]Common Law Standard of Care for Government Entities
· Policy decisions (big-picture political choices) are generally not reviewable in negligence
· Operational decisions (day-to-day choices) are — and are measured against the reasonable standard 
· In Ryan, the city’s maintained of sidewalks constituted operational decisions and thus the City's actions were subject to the ordinary negligence standard, i.e., the reasonable person test
· Would a reasonable city, in the same circumstances, have done more to prevent the ice hazard? In this case, yes. Thus, negligence. 
· In Just, once policy decisions become operational, they can be subject to the reasonable standard
· Once a policy decision is made (e.g., “We’ll inspect this area for rockfalls”), the actual inspections are operational and subject to negligence standards
· The operational standard is still just the reasonable person test, applied in the context of public service delivery
· Note: case sent back for trial





[bookmark: _Toc195650993]Damages and Remedies 

	Category
	Type/Name
	Purpose
	Examples

	Compensatory Damages
	Pecuniary 
	To reimburse measurable financial losses
	Medical bills, lost wages, property damage, future care costs

	
	Non-Pecuniary 
	Pain, suffering, and loss of enjoyment
	Chronic pain, psychological trauma, loss of mobility

	Special Damages
	Out-of-pocket expenses that can be calculated exactly at the time of trial
	To repay specific, itemized past costs
	Transportation, physiotherapy, medical equipment

	General Damages
	Out-of-pocket expenses that cannot be calculated exactly at the time of trial as they require speculation of the future
	To cover future losses
	Future healthcare costs, future loss of income, etc. 

	Punitive Damages
	
	To punish the defendant and deter
	

	Disgorgement 
	
	Shifts from P’s loss to D’s gain, forcing D to give up benefits obtained from tortious conduct
	Profit, saved expenses, etc. 

	Psychiatric Injury
	Serious mental/emotional harm
	To compensate recognized psychological harm
	PTSD, depression, anxiety

	Aggravated Damages
	Emotional or dignitary harm
	To compensate for added humiliation or distress
	Abuse of power, high-handed behaviour
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