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[bookmark: _Toc153484356]CHAIN OF OWNERSHIP

[bookmark: _Toc153484357]Step 1: Is There Already an Owner of the Item in Question? 
 If not, possible FIRST POSSESSOR or FIRST FINDER
[bookmark: _Toc153484358]First Possessor 
FIRST POSESSOR: Being the first possessor of something unowned/abandoned gives you the best right of title for that thing (Pierson) 

Summary of Test for Possession (Pierson)
(1) Did the individual have the intent to control the property?
a. Outward manifestation (Pierson)  
b. Intention to control chattel in question (Cashman)
c. Just because it is on your property, does not mean you control it (Brit Airways) 
(2) Did the individual have manifest control of the property?
	Exception (Popov): can get pre-possessory rights without physical control

(1) Did the individual have the intent to control the property (animus descendi)?
· Must be an outward manifest intention to control 
1) Outward manifestation
i. Is it on your property and you know of it
ii. Understanding the nature of the property and where it is located will help determine if one has the manifest intention to control it
1. If you take the thing in your house, you are manifesting a greater intent to take control of the chattel rather than if it is on the outer lawn of your property
2) This intention to control must be for the chattel in question 
i. (Cashman) intention to control must be made to the chattel itself. This is relevant in the case where the chattel is hidden/embedded in another object (like the money in the sock) 
3) If you did not know the contents of a thing, you may not be able to exclude others from or control the contents within (Cashman)
i. HOWEVER, this intention might be implicit depending on the nature of the object. – wallet (assumed to have money/valuables)
4) BUT just because you know something is on your property does NOT necessarily mean you have the intention to possess it 
i. If you did not know it was there for instance (Parker v Brit Airways)

(2) Did the individual manifest physical control over the property in question?
· Physical control is manifested differently depending on the nature of the property in question
a. Fox hunting (Pierson) Post merely chasing the fox possession (no physical control)  merely exerting energy or maiming something does not constitute physical control (only if it is fatal)
b. Wild animal hunting (Clift v Kane): killing constitutes possession (i.e., seals in this case)
i. (Accidentally) losing such property does not revoke superior property rights from the first possessor (if lost or stolen, doesn't cease to be his property; just losing possession, not ownership)
ii. Can also mark or flag the area around the property to attempt to manifest physical control
c. Ships (The Tubantia): Setting up the buoys and (inconsistent) expedition operations constituted having control of the vessel, given the nature of the chattel being a vessel at the bottom of the ocean  behaved as a prudent owner would 
i. Minimum power to exclude  you don’t have to, at all costs, defend the chattel, just enough control with regards to the audience and subject – indicate to a reasonable person you have ownership
EXCEPTION: (Popov v Hayashi) ⇒ You can still get some pre-possessory rights even without full physical control (within the context) IF you (1) take incomplete steps to achieve possession and (2) the only reason for the loss of control was due to the ‘interrupting unlawful acts of others’ 
· Here, was tackled by other people and might have had full physical control without the intervening acts 
· Note – Brought an action in conversion  must show he had possession 
[bookmark: _Toc153484359]First Finders 
FIRST FINDERS: When an individual is the first to find chattels that DO have already a true owner/are not abandoned ⇒ A first finder at best can get the second-best property rights to a chattel
· To determine if someone is the first finder use the same test as first possessor (Pierson):
1) Intention to Control
2) Physical Control

Relativity of Title: When you are in a property dispute, the court does not ask who the absolute owner of something is. They look at the disputing parties and determine who has a better claim.
a. “First in time, first in right” (Armory) – first person to acquire it gets the best right 
i. 1st Finder = Better right (right to exclude) everyone but the true owner
i. First principle of property law: finder does not acquire an absolute property or ownership interest; however, he has a property right against all but the rightful owner
ii. 2nd Finder = Better right against everyone but the 1st finder and the true owner
i. Buyers = Transfer of equal title
ii. Stems from the fact that possession is the root of title. 

Note: if the finder is a wrongdoer: might get a lesser claim to the object than if they were a finder of the object. (Parker v Brit Airways)  (P wanted to inform true owner and D did not inform true owner) 

Rights and Obligations of the Finder (Parker v Brit Airways)
1) The finder of a chattel (non-land property) acquires no rights over it unless 
a. it has been abandoned or lost and 
b. he takes it into his care and control.
2) The finder of a chattel acquires very limited rights over it if he takes control of it with dishonest intent or while trespassing
3) A finder of a chattel (whilst not acquiring any absolute property or ownership in the chattel) acquires a right to keep it against all but the true owner or one who can assert a prior right to keep the chattel. 
4) A servant or agent who finds a thing in the course of their employment or agency takes possession on behalf of their employer/principal.
5) A finder in possession has an obligation to take reasonable measures to inform the true owner of the item found and to take due reasonable care in preserving the thing.

Rights and Liabilities of an Occupier (Parker v Brit Airways)
(1) An occupier of land has rights superior to those of a finder over chattels in or attached to the land.
(2) An occupier of a building has rights superior to those of a finder over chattels upon or in the building if the occupier has manifested an intention to exercise control over the building and the things which may be upon it or in it. 
(3) An occupier who manifests such an intention must take reasonable measures to inform the true owners and take reasonable care of the property. The manifestation of intent may be express or implied from the circumstances.
(4) An occupier of a chattel, boat or an airplane should be considered the same as an occupier of a building.
[bookmark: _Toc153484360]Benefits of Possession 
· Promotes people to be more industrious and do stuff with their land 
· Appealing to self-interest is better because that is what drives our capitalistic society 
· Idea of possession is essential to our basic social functioning (ex. trading resources) 
· Clear who owns something - we know if someone possesses something 
· Economic arguments  Incentivize people to be industrious - this involves giving clear property rights 
· Want to be able to trade things 
· Historical thing that people have shown ownership of things 
· By giving personal property it is not just to the benefit of individuals but to society as a whole 
· Having possession as a clear tenant also avoids confusion and conflict over resources and where there are disputes it’s easy to adjudicate them  Think: does the law shape our values or do our values shape the law
[bookmark: _Toc153484361]Cons of Possession 
· Possession begets more possession (those who are wealthy benefit the most) 
· The more you possess the easier it is for you to possess further 
· Possession can lead to dispossession 
· Possession might work well when things are going well - but the problem with possession is that when things go bad, we can’t necessarily put obligations on them 
· Possession is more about control 
· Does the idea of possession still fit with our modern-day concept of possession? 
· Not everyone’s “speech” of possession is the same 
· Nomadic cultures would potentially never satisfy the rules of what constitutes possession
· There’s nothing set or natural about possession being the route of property law - there is always the possibility that it could be otherwise 
· here are other options - and these options have consequences

[bookmark: _Toc153484362]Step 2: Is There Adverse Possession?
Adverse Possession
· A person can lose possessory rights if after a certain amount of time that they haven't expressed their ownership
· After the allotted time (10 years), an adverse possessor would become the owner and gain the right to exclude everyone from the property including the original owners (Teis)

Summary of Test for Adverse Possession (Re St Clair)
1) Actual possession – open, adversity, continuous 
2) Intention to exclude – explicit or implicit
3) Actual exclusion  
a. *** Inconsistent use test (Masidon)

Test for Adverse Possession: (Re St Clair) and Limitations Act  three criteria for what is needed in order to establish adverse possession (land/property only):

1) Did the adverse possessor have actual possession?
a. Possession must be: Open (not hidden), Notorious (Known), Constant, Continuous, Peaceful
i. Open/Notorious = The adverse possession is not hidden but is acting in a way that's obvious to the public. If the true owner happens to never show up and so never finds out about the adverse possessor, that doesn't prevent it from being open in this sense
1. Note: must be peaceful
ii. Adversity: the claimant is in possession without the permission of the owner. 
1. If the claimant acknowledges the right of the true owner, then the possession is not adverse (Teis)
a. (Re St Clair) – asking to buy the land from the true owners 
iii. Continuous: the nature of the acts needed to establish possession depends on the type of property. For some types of property, even intermittent use will satisfy the elements of continuity. 
1. (Re St Clair) – kept ownership by picking cherries and ploughing
2. (Teis) – possession could be considered seasonal/intermittent, but it still satisfied this requirement 

2) Did the adverse possessor have the intention to exclude the owners and all other persons entitled to exclude?
a. This intention can be either explicitly = putting up a fence (Kosicki)/no trespassing sign OR
b. Implicit = Treating the property as your own (cutting down trees, permanent buildings) (St Clair) ⇒ can infer an intent to exclude from these actions.
i. The bar however, for an adverse possessor showing this intent is still higher than that for a true owner (Teis)
ii. (Masidon) = Intention is satisfied here (implicitly) = built the airport, permanent structures.
iii. (Re St Clair) = Intention satisfied (built permanent structures, treated it as their own)

3) Was there discontinuous possession of the true owner/ actual exclusion of the true owner?
a. The smallest act by the owner of the land = no discontinuance
i. (Re St Clair) = MacDonald’s failed the discontinuance test since the estate could still pick cherries on the disputed section of land
b. Inconsistent Use Test: (Masidon)
i. Determine discontinuance of possession by the original owners.
1. Did the claimants preclude the owners from making the use of the property they wanted to make?
a. Owners in (Masidon) had the sole purpose of holding the land and selling it at a later period ⇒ Defendant’s building of the airport was not inconsistent ⇒ no discontinuance.
ii. This test makes it very hard to adversely possess something - policy implications. 
iii. What is adverse possession trying to protect vs. what this defendant is doing
c. EXCEPTION to the test:
i. inconsistent use test cannot be applied in cases of mutual mistake about the ownership of a disputed land (Teis)  owner can have no intended use for the land they did not know they had
1. If this test applied to mutual mistake, every adverse possession claim where the parties were mistaken about title would fail. 
a. Such a result would offend established jurisprudence, logic and sound policy. 
2. They instead just applied the normal adverse possession test. 
ii. The inconsistent use test fails when the land is owned by a municipality and is used for public benefit (Kosicki) 
1. Tries to square with Teis by saying it waived its right 
[bookmark: _Toc153484363](Teis) 4 Scenarios for the Inconsistent Use Test:
(1) Mutual mistake
a. Inconsistent use test does NOT apply
(2) Unilateral mistake by the adverse possessor
a. Probably shouldn't apply the test
b. According to Ham it seems to apply across the board
c. But one of the arguments from Teis says we should apply it and one says we shouldn't
(3) Unilateral mistake by the owner
a. Probably 
(4) Pure trespass case
a. Inconsistent use test does apply
[bookmark: _Toc153484364]Benefits of Adverse Possession
· Utility  We as a society value land that is using productively 
· We want economic growth, industry, etc. and want to benefit people in title if they are acting that way 
· We haven’t always had land title laws/land title registrations 
· Shouldn’t care as much about strict delineation of land but instead about the present uses 
· Shouldn’t be negligent as an owner of land → motivates owners to monitor and make use of land
· Discourages absent land ownership 
· Redistributive   People who can use the land should have access to it 
· We want people to have enough, not more than enough - if they aren’t noticing their land being used for 10 years, they probably don’t need it anyways
[bookmark: _Toc153484365]Step 3: Was the Transfer of Property a Bailment?
License: Grant of authority for an agreed purpose and period of time which otherwise would be a trespass.

Bailment: Relationship, voluntarily transferring possession of something to someone else without transferring the ownership (Heffron)
· Bailment arises upon the delivery of the chattel by the bailor (Heffron)  delivery in the form of a contract, or can be implicit or explicit 

Summary of Questions
1) Was there a bailment? 
2) Was there a breach of duty by the bailee?
3) Was there a sub-bailment?
4) What are the defences available for neglect by the bailee?
5) If there was a breach, who is entitled to recover? 

QUESTION 1 - Was there a bailment? (vs a mere license)
· (Heffron) - depends largely on the nature of the item and can arise implicitly if the parties have actions that indicate a bailment.
· To establish bailment must satisfy the transfer of possession requirement 
· Without ownership and for a particular purpose
· Giving the keys to your car for the parking lot (Heffron) ⇒ Transferring possession without necessarily ownership and for a particular purpose.
· (Punch) = Giving of the ring to the jeweler (transfer of possession) for the repair (particular purpose)
· The actions of the potential bailee might look like more of a bailment = (Heffron) - Requiring the keys, hours of operation and practice of moving the cars after close for safety. (if it looks like a duty/standard of care is being established) ⇒ without change of possession however, this might be insufficient.
· MUST be delivery by the bailor (Heffron) on condition or for a certain time 

QUESTION 2 - Was there a breach in the legal duty of the bailee?
· Bailees duty must be a reasonable standard of care to the item (Heffron)
· NOT necessarily absolute responsibility - rather need to only show this standard of care (burden on them to show this was met however).
· This may change depending on if the bailee is getting paid or receiving a benefit (Gravina)
· What is a reasonable standard of care?
· Defendants in (Heffron) = completely lacked an explanation for the car's disappearance = not a reasonable standard of care.
· (Punch) = Savoy should have consulted Punch in accepting a new method of transportation and feasibility of insurance costs
· (Punch) = Walker should have consulted Punch on the options for transportation 
· (Punch) = CN did breach the standard of reasonable care = had no explanation for where the ring went - similar to Heffron and the parked car ⇒ duty breached.
· Exculpatory clauses regarding fundamental aspects of the agreement DO NOT minimize a bailee’s duty of care (Heffron)
· (to the extent it doesn't go against standard of care an owner would do, they’re fine).
· There is a legal duty of care for goods attached to or inside the bailed item if their presence is not unusual (Heffron) = books in the backseat of the car not something too unusual and therefore also under the legal duty of the bailee to take a reasonable standard of care.

QUESTION 3 - Was there a sub-bailment?
· (Punch) = Extends the notion of bailment to sub-bailee’s as well. (Change in possession without ownership for a particular purpose). 
· Sub-bailment also has a legal standard of care that must be made to the original and prior bailors
· Same legal standard: Burden is on the (sub) bailee to show that damage occurred without any neglect, default or misconduct on their part in order to escape liability
· View of exculpatory clauses in (Heffron) also applies
· One cannot be bound by a contract to which they did not agree upon (Punch)

QUESTION 4 – Defences to the bailee in neglect (Gravina)
(1) No neglect, fault or misconduct (Punch)
(2) Took reasonable and proper care for the security and proper delivery of the bailment
(3) The loss wasn’t result of bailee’s failure to take such and diligence as a prudent and careful person would take in relation to their own property 

QUESTION 5 – If there was a breach, who is entitled to recover?
· Bailor has the right to fully recover damages for bailed items (even if not being held liable by the bailor) IF the standard of care of a bailee is breached
· When a bailee loses or damages chattel, there’s a presumption of negligence (Gravina)
· Goes to the relativity of title (against a wrongdoer, possession is title)
· Owner can recover from a sub-bailee as long as the sub-bailee is aware they exist (implicit bailment created between the true owner and the sub-bailee) (Punch)
[bookmark: _Toc153484366]Step 4: Was the Transfer of Property a Gift?
(Re Cole, a Bankrupt) Summary of the test for a gift: 
1) Intention to gift 
2) Act of delivery/change of possession 
3) Acceptance by the donnee 

Test for necessary aspects of Gifting a Chattel: (Re Cole, a Bankrupt)
1. Intention of gift
a. Usually satisfied through words of gift (Cole) “It’s all yours” (Langer)(Cole), “If you find it, you can keep it” (Thomas)
b. Can look at contextual clues if there is no way to verify intention (Thomas)
2. Act of delivery/change of possession
a. Two ways a court can interpret if there was sufficient delivery of the gift in question:
i. (Cole) = Poses a hard line on what constitutes adequate delivery (point to it, actually change of the possession - found that the wife merely used the furniture). If a Court were to follow Cole …
1. Line of reasoning more so based on societal context of the time rather than what should actually be the case  a gift requires physical delivery not just words of gift 
ii. (Langer) = More contextual approach for delivery (what is possible given the item, weather conditions, etc.…) If a Court were to follow Langer…
1. Third judge in (Langer) = delivery might not even be necessary (however, this has not yet been applied in further cases)  physical delivery is not always required
· NOTE: (Thomas) = Sufficient delivery is done to the extent that the donor “did all he could do for delivery” might be sufficient. 
· Onus is on the defendant to prove a gift was made 
· If a party is dead, we must approach with skepticism 
· (Langer) = Delivery can precede speaking words of gift.
3. Acceptance by the donnee (to the extent possible)
a. Typically assumed since people don’t normally sue over whether a gift was accepted
[bookmark: _Toc153484367]Step 5: Was the Property Abandoned?
Summary of Test for Abandonment (Stewart)
(1) Intention to abandon – look to passage of time, nature of the transaction/transfer, conduct of the owners, value of the property 
(2) Relinquishment of possession 
(3) Occupation by newcomer 

Test for Abandonment of an Item (Stewart)
1) Manifest intention to surrender ownership (different than mere losing)
a. This intention must be made public (manifest to the world)
i. Can be done through various actions to represent an intent to abandon
ii. Also, could be satisfied through words “take it, I don’t want it” (publicly)
b. Evidence suggesting intention for abandonment (Stewart)
i. Passage of Time (longer = more likely abandoned)
1. (Wicks) – years 
2. (Stewart) – months (following notice) 
ii. Nature of the transaction (nature of some transfers from one owner to another may suggest abandonment)
1. (Wicks) – left there by accident 
2. (Stewart) – more or less left on purpose as they did not move it before transfer to new homeowners 
iii. Owner’s conduct (repeated failure to remove even amidst notice)
1. (Wicks) – eventually tried to get it back 
2. (Stewart) – said they wanted the tools in the shed
iv. Value of the property (greater monetary value = harder to look like abandoning if not clear)
1. (Wicks) the drawings were valuable 
2. (Stewart) – the more valuable property was not deemed to be abandoned and the useless property was 
c. Abandonment is NOT simply unintentional losses with no further purpose to seek them. (Wicks)
i. Onus is on the defendant to prove abandonment
ii. Not looking at the societal standard but at the actual original owner’s state of mind
iii. Wicks – ownership play a big role and it is hard to abandon something (need and express demonstration of infant to abandon)
d. ***Specific intent of desertion and relinquishment casts away or leaves behind the property OR when after a casual and unintentional loss, all purpose for a long time further to seek and reclaim the lost property is given up***
2) Relinquishment of possession (physical requirement)
3) Occupation of new owner (technically) 

Rights and Defenses of Proprietors: proprietors who become involuntary custodians of another’s property still have a right to use and enjoy their property  They can rely on the defense of:
· Estoppel
· Necessity
· Abatement of nuisance
· Counterclaim in trespass or nuisance
· Self-help to abate trespass or nuisance
· The right of distress damage feasant
[bookmark: _Toc153484368]THE RIGHT TO EXCLUDE
→ At the core of property, is the right to exclude others from such property. Other rights from property can largely stem from the right to exclude.
· Individual outcomes of invoking this right to exclude depends on the type of land
1) [bookmark: _Toc153484369]Was it Private Property?
a. (Jacques): Owner of private property holds the right to exclude no matter what (could be arbitrary). 
b. Right to exclude works as a fundamental piece of property rights in society.
c. Allows for; clarity, autonomy, privacy, and discourages self-help.
i. Remedy – if they cannot show harm, nominal damages (Barnard Rule)  BUT, harm may not be damage to the land but can be a violation of the right to exclude 
1. (Barnard rule shall not apply when there is intentional trespass  can award punitive damages as well)
2) [bookmark: _Toc153484370]Was it a quasi-public place (shopping mall)?
In a quasi-public space, there must bc sufficient control and possession of the property and the owner must establish an intention to exclude 
d. Majority in (Carswell)
i. Claim that the owner was capable of withdrawing invitation to the general public to enter the mall ⇒ thereby making her a trespasser 
1. (Wicks) – owner would have the right to exclude no matter what
ii. But what are the policy implications here
1. Give deference to the legislation to change the rule if they wish
2. Don’t want to arbitrarily change the rule just because there was a good cause (i.e., protest) for the alleged trespass.
3. More important to protect private property rights than public ones 
e. Dissent in (Carswell)
i. Things (like the right to strike = fundamental) overrides the proprietors right to exclude (therefore, you need to look at if the other rights should outweigh first)
1. Fear that by owning the land (even quasi-public land like a mall), that an owner can arbitrarily exercise the right to exclude (too much power)
3) [bookmark: _Toc153484371]Was it a public space (a park)
f. (Batty) shows how the right to exclude can even apply to fully public spaces (like parks) in certain exceptional circumstances (government owned land is subject to the Charter)
i. Look at the government as a trustee acting on behalf of the public (instead of the ‘owner’ of the land) 
ii. Trustee in order to ensure everyone has the right not to be excluded (Occupiers fully using the park excluded all other individuals from using the property)

Potential Trespass Claims:
At the core of property lies the right to exclude. It can be said that all other rights that individuals have with property can be generated from this right to exclude. 
· As per (Jacque), the owner of private property has the right to exclude everyone no matter what (even arbitrarily) - highlighting the idea of the right to exclude being a fundamental piece of property law. 
· Protects autonomy interests of individuals and how they choose to use their property. 
· (Carswell) = Although the majority contends the quasi-public space of a mall benefits from the fundamental rights of owners to exclude others, dissent suggests that the rigidity of this right need not be strictly followed depending on the type of land in question as well as the nature of the alleged ‘trespass’.
· In (Carswell), the alleged trespasser was involved in a picket strike against her employer who owned a shop in the mall. The dissent  the nature of the trespass might override the ‘right to exclude’, especially given the area. 
· Aspects of the land that might make it more public (are they inviting the public to their land in certain respects?) (Does it look more like a mall?)
· Nature/reason for the trespass need to be considered and balanced with the right to exclude (do they override the right to exclude?)
· (Batty) = Stresses the importance of having this balancing of socially important rights as alluded to in (Carswell). 
· However, this balance does not mean you get to appropriate land as you wish, even if it is quasi-public.
· Government can be seen as a trustee of the land in part, in charge of making sure that no one can disproportionately use the land if it means that others in the public cannot.
[bookmark: _Toc153484372]LIMITS OF PROPERTY
What makes something property? 

Test for property by Lord Wilberforce (Ruscoe)
(1) Have Identifiable Subject Matter – capable of being isolated from other assets (whether of the same type or of other types and thereby identified) 
a. (Ruscoe) – a single token can be tracked and separated from others
b. (Tucows) – capable of precise definition (can identify precise domain name)
(2) Identifiable by a Third Party – can exclude 3rd parties from the use and if they can identify the owner 
a. (Ruscoe) – have both a public and private key (private allows one to exclude others) 
i. Look to degree of control (the more security involved, the more exclusivity there is) 
b. (Tucows) – can be transferred if you get it approved by the registrar  
i. Like licenses, this can be easy in practice 
(3) Capable of Assumpsit by 3rd Party – potentially desirable (want to obtain it might not matter if it has no current market value if there has been market value in the past)
a. (Ruscoe) – traded on active markets and you have access to it 
b. (Tucows) – domain name might be something a third party would want to own
(4) Permeance – not a thought or feeling, but has concrete value  cannot be destroyed at will
a. (Ruscoe) – not something can be destroyed at will (note: licenses sometimes can be)
b. (Tucows) – nothing is fleeting 
[bookmark: _Toc153484373]Summary of Considerations whether something is Property 
(1) Property must be a thing (separate and distinct from itself) (Bentham) 
(2) Is typically transferrable (Bentham) 
(3) Capable of exclusive control (Saulnier)
(4) Ability to exclude (Stewart) 
(5) Identifiable owner (Ruscoe) 
(6) Statutory interpretation as that thing being property (Saulnier) 
(7) Chose in action or chose in possession (Ruscoe) 

These factors all might be evidence to suggest that something should be characterized as property:
1) Fundamental part of property is that it can be possessed ⇒ property (typically) must be a thing (distinct from oneself)
a. Suggests that attached body parts are not property (Bentham) (Moore)
i. Cannot possess something that is not separate from oneself
b. However, tangibility is not a requirement for possession (Saulnier)  
i. Licenses are actually owned by the government by the owner is the one with property rights 
c. If body parts are property, then people are regarded as things (Moore)
d. Copyright protects expression rather than ideas (not the information itself) (Stewart)
i. Information cannot be property because it is not tangible therefore it cannot be theft (Oxford)
ii. Ownership and possession are different
iii. Copy right of information has an in personam kind of right  just a right for people to not be snooping around  it is not like they were taking something (Stewart)

2) Property is typically transferable/assignable
a. Another case for why attached body parts should not considered as property – owning something gives you a right that can be transferred (Bentham)  body parts cannot be transferred
b. Significant reason why the fishing licenses in (Saulnier) were regarded to be property since they were transferable
i. Takes a bit of the commercial reality into account – but profitability does not make something generally property
ii. Note: some licenses are not transferable (i.e., medical or taxi license) 
c. Digital property can be transferred (Ruscoe) (Tucows)

3) Capable of exclusive control
a. UK Law Commission = ‘Exclusive control’ can depend on the nature of the object in question
i. (The Tubantia) = didn’t have physical control over the ship, however they were found to have possession of the property.
b. Having control over how something can be used is an important factor in deciding whether the thing at issue is indeed private property. (Saulnier)
c. Taking information ≠ exclusive control since it does not deprive the owner (Oxford) 

4) Ability to exclude
a. (Saulnier) fails in this regard = having his fishing license did not necessarily exclude others from fishing (up to the gov’t instead), BUT not necessarily fatal. 
b. Body parts cannot be converted because you do not have a property right to sell (Moore)
i. To establish a conversion, a plaintiff must establish an actual interference with his ownership or right of possession
1. When a plaintiff does not have title to the property, nor possession thereof, he cannot maintain an action for conversion.
ii. Policy considerations here – in favour of not extending liability
c. Confidential information is not considered “property” for the purposes of criminal law and is therefore not protected from unauthorized use (Stewart)
i. To commit theft, you have to take or convert anything, whether animate or inanimate  to the deprivation of the person who has it
1. For the purposes of theft, it has to be property

5) Identifiable Owner
a. Don’t want unowned property, need identifiable owner (Ruscoe)

6) Statutory interpretation with which the alleged ‘property’ is being compared to 
a. In (Saulnier), the Bankruptcy Insolvency Act had slightly different requirements for something to be considered ‘property’ = wider interpretation of property within that specific context (not necessarily in the general case)
i. Note: The potential inability to use this case in the more general cases 
ii. Resembles profit a prendre  A right to take something from another's land (the servient land) that is both: Capable of ownership; and A product of nature.
b. Everything in the world is either a person or a thing: different torts affect the person than things – whichever one falls into determines what legal rights you have (Bentham)
i. When something is removed from your body it becomes a thing
c. Statutory law limits any continuing interest of a patient in excised cells (Moore)

7) A chose in action or chose in possession ⇒ might be more indicative of being property if satisfied. 
· Choses in Possession (tangible things - enforced by having possession over something)
· Choses in Action (right only enforceable by a court action - right to sue someone)
· Ex) Right to enforce a debt (store can assign a debt to someone else)
· Where assignable - good time to see they are property
· Crypto was considered a chose in action (Ruscoe)  not possessed so it cannot be a chose in possession 
[bookmark: _Toc153484374]Consideration #1 – Statutory Interpretation (for Bankruptcy) 
→ If closer to Saulnier = Statutory scheme of a bankruptcy statute = doesn’t mean its property in all cases of interpreting that license is appropriate in all cases - wide interpretation in this case so go with caution).
· However, their considerations are used in other cases. 
[bookmark: _Toc153484375]Consideration #2 – Not all Arguments Apply to all Property  
NOTE: If you’re arguing for why something is property, you can also look at why other arguments against it being property does not apply. 
· Ex) It’s been argued in cases like Moore that body parts are not property since it would impede scientific research
· Maybe in the present situation, it does not apply. 
· Ex) Body parts not property since conceptually, it would not make sense = cannot own something is not distinct from oneself (this issue does not apply in this case)
[bookmark: _Toc153484376]ESTATES
Roger W. Andersen
Difference between land and other property:
· It lasts a very long time (over many generations)
· Real property is only land (for our purposes)
Common law projects rights in land onto time
· We carve land rights up into sections (spans of time)
· You can own it for all of time, but you can own it starting from when someone dies and then you die, and the ownership ends
Landowner does not own the land itself but as an owner of an estate (blocks of time on land)

[image: ]
[bookmark: _Toc153484377]QUALIFIED DISPOSITONS
Limits to the disposal of Property:
· The rule of perpetuity (not relevant)
· Prohibits conditions on property that go perpetually (conditions that will last forever on how you use your property)
· Subject to a condition subsequent
· If the condition is invalid, you still give them the property they keep it regardless of condition
· Subject to limitation
· If the limitation fails, then you do not give them anything (the whole thing fails)

→ (Blackburn) = Says that the scope of restraints on alienation of property is such that it cannot be subject to substantial restraints that are contrary to the absolute character of the interest or repugnant
· Partial restrictions are permissible
· Prohibition against incurring debt on the land is void for public policy; all of one’s property is always liable for any debt incurred
· 4 ways to determine if restraint is substantial:
1. Mode (types of transfer that have been limited)
2. Class of recipients (restriction to particular class is ok: you cannot sell to my mortal enemy)
3. Time period (perpetual restraints are not ok: you cannot sell this land ever)
4. Price
· Two exceptions to the scope of this restraint:
· ANY restriction based on time = SUBSTANTIAL (however, if it is a really limited amount of time, could go the other way as not being substantial.)
· Restrictions on class = NOT SUBSTANTIAL (as long as the group is not extremely large so that it can make it a substantial interference)
· Interpret this in a way that is true to the fundamental principles of free transfer of property (cannot limit it to only one or two people)

Policy considerations FOR NO RESTRAINTS ON ALIENATION:
· Significant social effects (redlining - excluding people even without a statute)
· Economic efficient argument (free market to whoever is going to be sold to whoever is going to benefit the most from it) - if not allowed to do this transaction = economically makes no sense 
· Dead person not benefiting from it. Should not have limitations if we want a free prosperous market. 
· Adds to the burden of buying land (seeing if there are other claims or conditions) - holds up sales of land (not good economically)
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