Indigenous Long Summary – (Warnock) Fall 2024

PART I: Introduction to the Course and Setting the Context

1. SYLLABUS REVIEW; INTRODUCTION – TERMINOLOGY & THE IMPORTANCE OF STUDYING INDIGENOUS PEOPLES AND THE LAW

s. 35 of The Constitution Act, 1982 
	Separated Métis First Nations and Inuit peoples into three separate groups



Kate Gunn and Cody O’Neil, “Indigenous Law and Canadian Courts” – Definitions of aboriginal and Indigenous Law 
	“Aboriginal law, created by Canadian courts and legislatures, is about the legal relationship between Indigenous Peoples and the Crown within the Canadian legal system. Aboriginal law involves the interpretation of Indigenous rights recognized in the Canadian Constitution and other laws created by Canadian governments such as the Indian Act or self-government agreements. Most notably, this body of law includes defining the nature and scope of Aboriginal and Treaty rights under section 35 of the Constitution Act, 1982 and the Crown’s corresponding obligations to Indigenous Peoples”

“Indigenous law refers to Indigenous Peoples’ own legal systems. This includes the laws and legal processes developed by Indigenous Peoples to govern their relationships, manage their lands and waters, and resolve conflicts within and across legal systems. As with Canadian law, Indigenous law is developed from a variety of sources and institutions which differ across legal traditions”



John Borrows, “Indigenous Legal Traditions in Canada”, (2005) – Definition of Indigenous Law/ILTs
	“A legal tradition . . . is a set of deeply rooted, historically conditioned attitudes about the nature of law, about the role of law in the society and the polity, about the proper organization and operation of a legal system, and about the way law is or should be made, applied, studied, perfected, and taught”. 

Put another way: “Legal traditions are cultural phenomena that “provide categories into which the untidy business of life may be organized” and through which disputes may be resolved”.



Dawnis Kennedy, “Reconciliation without Respect? Section 35 and Indigenous Legal Orders in Law Commission of Canada, Indigenous Legal Traditions” – Definition of Indigenous Law/ILTs
	The Federal Court has described ILTs as “the rules by which Aboriginal people have organized themselves into distinctive societies with their own social, cultural, legal and political structures that predated contact with the Europeans in North America”. (See: Alderville First Nation v Canada, 2014 FC 747 at para 22). 

The traditions of Indigenous peoples have existed within these lands for thousands of years. They reflect Indigenous peoples’ collective understandings of creation and the roles of individuals within creation and within community. They serve to support the efforts of Indigenous peoples to maintain good relations in this world: relations within communities, relations between communities, and relations with the other beings of creation. For generations, Indigenous peoples have continued the efforts of those who came before them, efforts to maintain their communities, their traditions, and their roles within creation.



John Borrows, “Indigenous Legal Traditions in Canada”, (2005) – Diversity of Indigenous Laws – Diversity of Indigenous Laws
	“The earliest practitioners of law in North America were its original indigenous inhabitants. These peoples are variously known as the “Aboriginal,” “Native,” or “First” peoples of the continent and include, among others, the ancient and contemporary nations of the Innu, Mi’kmaq, Maliseet, Cree, Montagnais, Anishinabek, Haudenosaunee, Dakota, Lakota, Nakota, Assinaboine, Saulteaux, Blackfoot, Secwepemec, Nlha’kapmx, Salish, Kwakwaka’wakw, Haida, Tsimshian, Gitksan, Tahltan, Gwich’in, Dene, Inuit, Metis, etc. Indigenous peoples’ traditions can be as historically different from one another as other nations and cultures in the world. For example, Canadian indigenous peoples speak over fifty different Aboriginal languages from twelve distinct language families, which have as wide a variation as do the language families of Europe and Asia. These nations’ linguistic, genealogical, political and legal descent can be traced back through millennia to different regions or territories in northern North America. This explains the wide variety of laws among indigenous groups”



*Truth and Reconciliation Commission Calls to Action No. 27 and 28 – requirements for law students and practicing lawyers to receive education  on indigenous law
	27. We call upon the Federation of Law Societies of Canada to ensure that lawyers receive appropriate cultural competency training, which includes the history and legacy of residential schools, the United Nations Declaration on the Rights of Indigenous Peoples, Treaties and Aboriginal rights, Indigenous law, and Aboriginal–Crown relations. This will require skills-based training in intercultural competency, conflict resolution, human rights, and anti-racism.

28. We call upon law schools in Canada to require all law students to take a course in Aboriginal people and the law, which includes the history and legacy of residential schools, the United Nations Declaration on the Rights of Indigenous Peoples, Treaties and Aboriginal rights, Indigenous law, and Aboriginal– Crown relations. This will require skills-based training in intercultural competency, conflict resolution, human rights, and antiracism.



CBA Resolution 13-03-M –  urging legal professionals to recognize the Indigenous legal traditions within the Canadian Legal system 
	Canadian Bar Association has urged lawyers, lawmakers, and academics to “recognize and value Indigenous legal traditions within the Canadian legal system”. CBA has also committed to working to advance and support CPD for law students regarding Indigenous legal traditions. A clear commitment from the profession that these conversations are important.



*The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) – (5) right to be left alone and be a part of Canadian culture and (40) right to dispute resolution and remedies for rights infringements giving consideration to their traditions and legal systems
	Article 5: Indigenous peoples have the right to maintain and strengthen their distinct political, legal, economic, social and cultural institutions, while retaining their right to participate fully, if they so choose, in the political, economic, social and cultural life of the State.

Article 40: Indigenous peoples have the right to access to and prompt decision through just and fair procedures for the resolution of conflicts and disputes with States or other parties, as well as to effective remedies for all infringements of their individual and collective rights. Such a decision shall give due consideration to the customs, traditions, rules and legal systems of the indigenous peoples concerned and international human rights.



2. INDIGENOUS-CROWN RELATIONS 

Leonard Rotman, “Taking Aim at the Canons of Treaty Interpretation in Canadian Aboriginal Rights Jurisprudence” (1997)  – Nation to Nation relationship with commercial transactions in accordance with Indigenous traditions (Early Post-Contact) 
	Earliest treaties “recognize the autonomy of the parties involved, the treaties also solidified the relationship between the Crown and the Aboriginal people…as the basis of the origins and continuation of Crown-Native relations, the treaties were the building blocks of the modern Canadian state”



Leonard I. Rotman, Fiduciary Law (Toronto: Thomson/Carswell, 2005) – British adopting Indigenous customs  (Early Post-Contact)
	“Britain’s historical engagements with Aboriginal peoples in N. America demonstrates that it adopted Aboriginal methods of diplomacy in its relations with the Aboriginal peoples. In addition to giving gifts and reaffirming existing alliances, British diplomats invoked aboriginal rhetoric and made extensive use of wampum, all of which had previously been foreign to them”.



*Wampum at Niagara: The Royal Proclamation, Canadian Legal History and Self-Government by john Burrows – First Nations did not consider their sovereignty extinguished
	“The six nations…having never been conquered, either by the English or French, nor subject to the laws, consider themselves free people”. 

“Englishman, although you have conquered the French you have not yet conquered us! We are not your slaves. These lakes, these woods and mountains, were left to us by our ancestors. They are our inheritance; and we will part with them to none”.

	The Royal Proclamation (RP) of 1763
	Issued by the Crown to reserve a large area in North America for exclusive use by Indigenous peoples (would be reserved all lands not ceded by or purchased from them) 
· Referred to s. 25 of the Constitution act – nothing in the Charter diminished Aboriginal peoples’ rights in the RP

“Whereas it is just and reasonable, and essential to our Interest, and the Security of our Colonies, that the several Nations or Tribes of Indians… who live under our protection, should not be molested or disturbed in the Possession of such Parts of Our Dominions and Territories as, not having been ceded to or purchased by Us, are reserved to them, or any of them, as their Hunting Grounds.”
· “Our Royal Will and Pleasure… to reserve under our Sovereignty, Protection, and Dominion, for the use of the said Indians, all the Lands and Territories not included within the Limits of Our said Three new Governments, or within the Limits of the Territory granted to the Hudson’s Bay Company

And We do strictly forbid…  all our loving Subjects from making any Purchases or Settlements whatever, or taking Possession of any of the Lands above reserved, without our especial leave and Licence for that Purpose first obtained.… And We do further strictly enjoin and require all Persons whatever who have either wilfully or inadvertently seated themselves upon any Lands within the Countries above described or upon any other Lands which, not having been ceded to or purchased by Us, are still reserved to the said Indians as aforesaid, forthwith to remove themselves from such Settlements.

	Treaty of Niagara 1764
	Large gathering of Europeans and Indigenous leaders 
· Contract Law Analysis as to why this agreement matters (Borrows) – written text of the RP doesn’t fully reflect the consensus of the parties (did not have the same intentions) 
· Representations and promises made, belts of wampum exchanged
· Promises of a respect for First Nation’s sovereignty, creation of an alliance, free and open trade and passage, etc.

	Relevance Today
	The Proclamation’s Inclusion in the Constitution.
· Part of a treaty between First Nations and the Crown which stands a positive guarantee of self-government (John Borrows) 
· Still in force and effect – promises made at Niagara and echoed in the RP never abridged, repealed, or rendered nugatory



*Library of Parliament – The Distribution of Legislative Powers: An Overview (Section 3.6 Only)
	Section 91(24) of the Constitution Act, 1867 grants Parliament exclusive legislative jurisdiction over “Indians, and Lands reserved for Indians”
· Parliament can make laws that apply to indigenous peoples even if their purpose normally falls under provincial powers  Historically used the power for people holding status under the Indian Act

SCC ruled that Inuit, Métis and non-status First Nations people fall under the responsibility of the federal government  worked to provide programs and services to these communities in a partnership with them 

Despite exclusive jurisdiction, provincial laws in most cases still apply to First Nations people  SCC rejected the enclave theory that they are sheltered from provincial legislation 

Indigenous peoples have an inherent right to self-govern – a right which derives form their own systems of government and occupation of the lands
· Is recognized under s. 35 of the Charter  have control over their internal affairs and may include the power to make decisions about program and service delivery
· Currently 25 self-government agreements across Canada involving 43 Indigenous communities
· Two self‑government agreements in education, involving 35 Indigenous communities, also exist



The Indian Act
	Applies to only status First Nations people and does not apply to non-status First Nations, Inuit, or Métis 

Division of Powers – (91) It shall be lawful for the Queen… to make Laws for the Peace, Order, and good Government of Canada, in relation to all Matters not coming within the Classes of Subjects by this Act assigned exclusively to the Legislatures of the Provinces; and for greater Certainty…  the exclusive Legislative Authority of the Parliament of Canada extends to all Matters coming within the Classes of Subjects next hereinafter enumerated; that is to say,
· 24. Indians, and Lands reserved for the Indians




*Bob Joseph, 21 Things You May Not Know About the Indian Act – Negative imapcts and restrictions under the Indian Act
	The Indian Agent, acting under the authority of the Indian Act, played a key role in the distribution of land, replacing traditional names for easier identification and altering traditional and hereditary forms of government 
· The act has been widely attacked for its regressive and paternalistic excesses 

The act; 
· Denied women status
· Introduced residential schools
· Created reserves
· Renamed individuals with European names
· Restricted First Nations from leaving the reserve without permission from an Indian agent 
· Enforced enfranchisement of any First Nation admitted to university 
· Could expropriate portions of reserves for roads, railways and other public works, and move an entire reserve away from a municipality if it was deemed expedient
· Could lease out uncultivated reserve lands to non-First Nations if the new leaseholder would use it for farming/pasture
· Forbade First Nations from forming political organizations 
· Prohibited anyone form soliciting funds for First Nations legal claims without a special licence from the Superintendent General 
· Prohibited the sale of alcohol or ammunition to First Nations
· Prohibited pool hall owners from allowing First Nations entrance
· Imposed the "band council" system 
· Forbade First Nations from speaking their native language or from practicing their traditional religion
· Forbade western First Nations from appearing in any public dance, show, exhibition, stampede or pageant wearing traditional regalia 
· Declared potlatch and other cultural ceremonies illegal 
· Denied First Nations the right to vote
· Created the permit system to control First Nations' ability to sell products from farms
· Was created under British rule for the purpose of subjugating Indigenous people 



*Native Women’s Association of Canada, “The Indian Act Said What?” – legislative History of the impacts on Indigenous peoples  
	1876
	Indian Act created: extinguished any existing forms of indigenous self-governance
· Indian – defined as any male person of Indian blood and their children
· Provisions include women who marry non-status men who lose status, non-status women who marry status men gain status, and anyone with status that earns a degree or become a doctor, lawyer or clergyman is enfranchised

	1884	
	Attending residential schools becomes mandatory for status Indians until 16 
· Forcibly removing children and separating them from their families 
· Sale of alcohol to indigenous peoples is prohibited

	1885
	Indigenous peoples are banned from conducting spiritual ceremonies 
· A pass system is created, restricting indigenous peoples from leaving their reserve without permission 

	1886
	definition of Indian is expanded to include “any person reputed to belong to a particular band or who follows the Indian mode of life, or any child of such person” 
· Voluntary enfranchisement is allowed for anyone of good moral character and temperate in their habits

	1914
	Indigenous peoples are required to ask for official permission before wearing any costume at public events 
· Dancing is outlawed off reserve (outlawed entirely in 1925) 

	1918
	The Canadian government gives itself power to lease out Indigenous land to non-indigenous people if being used for farming

	1927
	Indigenous people are banned from hiring lawyers or legal representation regarding land claims against the federal government without the government’s approval

	1952
	Bans on dances, ceremonies and legal claims are removed
· Women are now allowed to vote in band council elections
· Enact a double mother rule which removes the status of a person whose mother and grandmother were given status through marriage

	1960
	Indigenous peoples are finally allowed to vote in federal elections

	1961
	Got rid of compulsory enfranchisement 

	1969
	Plans of elimination of the Indian act with the White Paper  grew ire from indigenous communities and they abandon the idea

	1970
	Royal Commission of the Status of Women recommends legislation be enacted to repeal sexist Indian act provisions

	1978
	Canada issues a report acknowledging that sexist marrying out rule 
1981 UN Human Rights committee finds that the loss of a woman’s status upon marriage violates the International Covenant on Civil and Political Rights

	1973
	SCC rules that indigenous right to land exists and cites the Royal Proclamation 
· 1984  Inuvialuit Claims Settlement act gives Inuit of the Western arctic control over their resources

	1985
	Bill c-31 forms into effect  marrying out rule is removed but further status distinctions are created

	2010
	Canada signs onto UNDRIP

	2011
	Bill C-3 fills gaps in C-31, granting 6(2) status to grandchildren of women who regained status in 1985

	2015
	Dechenauex Case  superior court of Quebec rules that several portions under section 6 of the Indian act violate s. 15

	2017
	ONCA rules in favour of Gehl regarding instated parentage  granted 6(2) statues 
· Bill S-3 receives royal assent and covers issues related to the cousins issue, the siblings issue, and the omitted minor child issue 



*Pape Salter Teillet LLP, “Another Chapter in the Pursuit of Reconciliation and Redress”, A Summary of Daniels v Canada – Daniels looking at imapcts of Legislative documents in defining “Indigenous”
	Section 91(24) of the Constitution Act, 1867
	Section 91(24) provided parliament the authority over all Aboriginal peoples in order to facilitate the westward expansion of the Dominion 
· The Indians in the section included all Aboriginal peoples within Canada in 1867 and those to be encountered
· Metis were included as they were indigenous to the territories and necessary partners in the confederation 

	Section 35 Rights and Definitional Issues 
	“No need to delineate which mixed-ancestry communities are Métis and which are non-status Indians”
· They are all included by virtue of all being Aboriginal peoples 

Section 35 protects “historic community-held rights” and calls for the just settlement of rights and claims
· In the Métis context, the criteria in R. v. Powley still must be met in order to establish Métis rights
· In the non-status Indian community context, R. v. Van der Peet applies or an individual must show they are a descendant/beneficiary of a treaty or a non-status member of a First Nation

	Provincial Legislation 

	Provincial laws pertaining to Métis and non-status Indians are not inherently beyond the scope of provincial legislatures
· Provinces can pass laws in relation to provincial areas of jurisdiction, which affect or specifically deal with Métis or non-status Indians, as long as those laws do not impair the core of s. 91(24)



*Daniels v Canada [2016] 1 SCR 99 – Métis and non‑status Indians are “Indians” under s. 91(24)
	Facts
	P’s were well-known Metis leaders and the Congress of Aboriginal Peoples who filed the case against the federal government.

	History
	TJ concluded that Indians refers to all Indigenous peoples in Canada 
· Declined to grant the second and third declarations 
· Government used the term Indian as a general term to refer to communities of mixed ancestry, considered Metis to be Indians in treaties and pre-confederation statutes, etc. 

	Issues 
	Whether (1) Métis and non‑status Indians are “Indians” under s. 91(24) of the Constitution Act, 1867; (2) the federal Crown owes a fiduciary duty to Métis and non‑status Indians; and (3) Métis and non‑status Indians have the right to be consulted and negotiated with.

	Holding 
	(1) Granted – Métis and non‑status Indians are “Indians” under s. 91(24)  federal court ruling set aside and TJ definition restored
(2) Not granted – would be restating settled law
(3) Not granted – would be restating settled law 

	Ratio 
	Declaration can only be granted if it has practical utility/settle a live controversy between the parties

Indians refers to all Indigenous peoples in Canada  determined on a fact driven case by case basis

	Reasoning 
	Métis were considered “Indians” for the purposes of pre-Confederation treaties 
· Many post-Confederation statutes considered Métis to be “Indians” 
· Canada’s jurisdiction needed to be broad enough to include the Métis because they posed a real threat to the country’s “expansionist agenda” 
· The “Métis Nation was crucial in ushering western and northern Canada into Confederation”
· Federal government’s residential school policy encompassed Métis
· Federal government continued to be willing to recognize Métis as “Indians” whenever it was convenient
· Federal government acknowledged “Métis people … are presently in the same legal position as other Indians”

First declaration has enormous utility   would guarantee both certainty and accountability 
· No need to delineate between the two groups as they are all Indians by virtue of s 91(24)  includes both Métis and Inuit and can be equated with the term “aboriginal peoples of Canada

Jurisprudence – intermarriage and mixed‑ancestry do not preclude groups from inclusion under s. 91(24)



PART II: Indigenous Peoples and Aboriginal Law

1. SECTION 35 & ABORIGINAL RIGHTS

Constitution Act, 1982 – 35 (1) affirmation of treat rights (2) who is recognized as aboriginal (3) treaty rights definition (4) equality among treaty rights 25 aboriginal rights not affected by Charter 
	35. (1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed. 
(2) In this Act, “aboriginal peoples of Canada” includes the Indian, Inuit and Métis peoples of Canada. 
(3) For greater certainty, in subsection (1) “treaty rights” includes rights that now exist by way of land claims agreements or may be so acquired. 
(4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights referred to in subsection (1) are guaranteed equally to male and female persons.

	Aboriginal rights and freedoms not affected by Charter 
25 The guarantee in this Charter of certain rights and freedoms shall not be construed so as to abrogate or derogate from any aboriginal, treaty or other rights or freedoms that pertain to the aboriginal peoples of Canada including 
(a) any rights or freedoms that have been recognized by the Royal Proclamation of October 7, 1763; and
 (b) any rights or freedoms that now exist by way of land claims agreements or may be so acquired.



Michael Asch and Patrick Macklem – Aboriginal rights being either contingent or inherent 
	Contingent – rights contingent on the exercise of state authority. 

Inherent – state may choose to recognize aspects of sovereignty, self—government, rights, etc. through action but not necessary for its existence.



R. v. Sparrow [1990] 1 SCR 1075 – understanding the scope of what is covered by s.35
	Facts
	Member of the Musqeum Band charged with the offence of fishing with a drift net longer than those permitted by the band’s license.

	Issue
	Whether parliament’s power to regulate fishing is limited by s.35 and whether the net length restriction in the license was inconsistent with s.35.

	Holding 
	A re-trial ordered due to insufficient facts – where the court could assess the case based on the test provided by the court.

	Ratio
	Existing – applies to those rights in existence when s 35 came into effect 
· Rights which came into effect after are not revived by s 35
· When it comes to understanding the right being alleged, aboriginal rights will be permitted to develop over time – the manner in which they exercised their right previously will be different than how they do so now
· If you are looking to establish a right has been extinguished, the sovereign’s intention must be clear and plain expressed intention is an aboriginal right in question (control is not the same) 

Scope of the right – aboriginal rights for the purposes of s 35 are those which were integral to their distinctive culture (prior to the arrival of Europeans)

Limitation of s.35 rights  Test for interference and justification. 
· Justification Analysis (Importing Section 1 Analysis?) 
· Valid Legislative Objective 
· Honour of the Crown
· Infringing as little as possible 
· Compensation 
· Consultation

	Reasoning 
	Court examined what the term “existing” means in s.35. 
· Characterizing the right in question. 
· Test for extinguishment of a right. 

Defining what aboriginal rights are – integral to the distinctive cultures of aboriginal peoples. 
· Scope of aboriginal rights – exercising in a contemporary manner.
· Comments regarding sovereignty.
· Approach to interpreting s.35 – purposive and liberal interpretation; fiduciary duties/trust like relationship.

	Class Notes
	First in-depth case about what 35 covers and what is a s 35 right 
· Onus exists on the part of indigenous people to prove that right existed pre-contact 
· Rights crystallized at contact and there are no rights recognized post-contact by s 35 
· Self-determining people who deserve to be here with us – allowed rights that are not afforded to other Canadians 
· Rights are never understood in absolute terms and are always limited  have to navigate this when they come into conflict with one another 
· If you don’t take the treaty relationships seriously is to say that you don’t take the foundation of this country seriously since they were the ones to enter into negotiations with Canadian colonialists 
· Effectively imported a section 1 analysis into justification of a section 35 right – does not say it is subject to s 1 but want to make sure there are limitations on s 35 rights 
· The valid legislative objective might be uncontroversial but could be reference to economic development  would be infringing constitutional rights for the reason of economic development 
· Honour of the Crown – expectation that the courts have place on the Crown that they must conduct themselves honourably because of the longstanding legal relationships that exists in treaties 
· Can limit the right but would like to see that the right in question is not being limited beyond conservation  ex. limiting moose harvest and issue tags for the purposes (only 500 tags) and the manner in which you issue them is a free for all open to the whole public
· Recognize you have infringed the right and ensure that people who do not possess a right to hunt now possess the right to hunt
· Would rather see they gave a priority to Indigenous Hunters 
· Recognizing that it is not a constitutional right for those that aren’t indigenous 
· If you are going to justify the infringement, might want to provide them with compensation 
· If you can point to the fact you consulted them and saw how it would impact their community, court will look favourable on it 



*R v. Van Der Peet [1996] 2 SCR 507 – in order to be an aboriginal right an activity must be an element of a practice, custom, or tradition integral to the distinctive culture of the aboriginal group claiming the right.
	Facts 
	Van Der Peet, an Indigenous (Sto:lo) person, was charged with selling 10 salmon caught under the authority of an Indian food and fish license, contrary to s 27(5) of the BC Fisheries Act, which prohibited the sale or barter of fish caught under such a license. The appellant alleged that the restrictions imposed by s 27(5) infringed on her right to sell fish and were accordingly invalid because they violated s 35(1)

	Issue 
	Does S 35(1) recognizes and affirms the right of the Sto:lo to sell fish?

	Holding
	Sto:lo have no Aboriginal right to sell fish for money or other goods

	Ratio
	Nature of ARs: rights are held by aboriginal people because they are aboriginal.

Source of ARs: doctrine of ARs exists b/c of one fact: when Europeans arrived in North America, aboriginal peoples were already here, living in communities on the land, and participating in distinctive cultures, as they had done for centuries

Purpose of S 35: the substantive rights which fall within the provision must be defined in light of this purpose; the Aboriginal rights recognized and affirmed by S 35(1) must be directed towards the reconciliation of the pre-existence of aboriginal societies with the sovereignty of the Crown 

Why contact? This is a question of evidence. Different Indigenous groups can assert different times according to historical evidence. Court recognizes the ambiguity, so the evidentiary rules will be applied flexibly – not a specific cut-off point.
1) Claimant established an Aboriginal right?
a. In order to be an Aboriginal right, an activity must be an element of a practice, custom or traditional integral to the distinctive culture of the Aboriginal group claiming the right
i. Courts must ID precisely, the nature of the claim
1. Courts must consider: Nature of the activity being engaged in; the nature of the impugned law; and the nature of the practice, custom or tradition
2. Guiding principles: Must take into account the perspective of the Indigenous group involved the activities may be the exercise in a modern form of a practice, custom or tradition that existed prior to contact, and should vary its characterization of the claim accordingly
ii. Practice, Custom or Tradition must be integral to the distinctive culture
1. Integral? Must be of central significance to the distinctive group (makes the community what it is, it does not have to be unique); not merely incidental or occasional things
2. Time frame? Pre-contact, with continuity; can be a broken chain; EU influence on the practice is not prohibitive (unless the practice arose directly d/t EU contact)
Rules of evidence? Pre-contact evidence not strictly required; evidentiary rules need to be applied flexibly, and with cultural sensitivity (e.g., to oral tradition)

	Reasoning
	Step 1 of establishing an AR: Right to exchange fish for money or other goods, not a broad “commercial” right

Step 2 of establishing an AR: Not integral to the distinctive culture because pre-contact, exchange of fish was only incidental to fishing for food for Sto:lo; only post-contact that exchange of fish took off

	Dissent
	Dissent by Justice L’Heureux-Dube (emphasizing the significance of the activities to groups rather than on the activities themselves; critiquing the pre-contact requirement). 

Dissent by Justice McLachlin (critiquing the precontact requirement; focusing on traditional laws and customs; use of common law methodology – evaluating new situations with references to the past).

	Class Notes
	Examines why aboriginal rights exist and are recognized/affirmed by s.35 as way to understand the substantive rights under s. 35.
· The primary purpose of s 35 is to recognize that they were here and how to reconcile the reality they were here before us and how to reconcile that with Crown sovereignty to further the attempt towards reconciliation 
· They focus in more on customs and traditions to ensure those are what is protected 
Test includes rights crucial elements that were central to those who existed in North America prior to Crown sovereignty 
Applying the “integral to a distinctive culture” test: 
· The perspective of the people claiming the right (with a caveat) 
· Determine what the particular practice, custom, or tradition is.
· The significance of the practice, custom, or tradition to the community.
· To characterize the right correctly the court should consider the nature of the action; the nature of the regulation/statute/action being impugned; etc.
· Activities can be exercised in a modern form.
· What makes a practice, custom, or tradition integral?
· Continuity with pre-contact practices, customs, and traditions
· Flexibility in the rules of evidence 
· Adjudicating claims on a specific rather than a general basis 
· For a practice, custom, or tradition to constitute an aboriginal right must be of independent significance to the aboriginal culture in which it exists. 
· Distinctive vs distinct 
· Relevance of the influence of European culture
· Cannot look to what was common for all cultures or what was do out of necessity but what was central to their culture 
· Held: In this case the right claimed was to exchange fish for money or other goods. Prior to contact exchange of fishes only incidental to fishing for food purposes, no regularized trading system, etc. So appeal dismissed




R v Gladstone – can the aboriginal right being asserted be economic or social 
	Facts
	Appellants members of the Helitsuk Band charged under the fisheries act for offering to sell herring spawn on kelp caught under a food fish license contrary to the regulations and of attempting to sell herring spawn on kelp not caught under the authority of a herring spawn on help license contrary to the Pacific Herring Fishery Regulations. 

In this case the right found to be the exchange of herring spawn on kelp for money or other goods. Found to be a central, significant, defining feature of the culture of the Heiltsuk prior to contact (best characterized as commercial). So, the issue came down to justification of infringement.

	Issue
	Is the commercial sale of herring an existing aboriginal right? 

	Holding
	Need a new trial on the justification issue particular when it comes to the issue of allocation

	Ratio 
	2 Distinctions from the Sparrow Case: 
(1) Right to sell commercially versus right to fish for food, social/ceremonial purposes. 
(2) In Sparrow the only compelling and substantial objective discussed was conservation - what about other objectives? 

	Reasoning 
	Borrows has noted that the criticism of this decision centers around its introduction of a “public interest” standard into the analysis. 
· Borrows also specifically notes the introduction of the interests of non-aboriginal fishers and their economic interests as a basis for limiting the rights of Aboriginal peoples



*R v. Pamajewon [1996] 2 SCR 821 – whether they have a right to self-govern under s 35
	Facts
	Pamajewon and Jones are members of the Shawanaga First Nation.  On March 29, 1993, both were found guilty of the offence of keeping a common gaming house contrary to s 201(1) of the CC. Shawanaga First Nation did not have a provincial licence authorizing its gambling activities.  The band had met with the Ontario Lottery Corporation but had refused the Corporation’s offer of a gambling licence on the basis that such a licence was unnecessary because the band had an inherent right of self-government. Community claimed they had passed their own lottery laws that permitted them to do this, but these laws were not passed pursuant to the Indian Act. Claimed that they had a right to self-govern. Appealed on the basis that the Court of Appeal erred in restricting aboriginal title to rights that are activity and site specific and in concluding that self-government only extends to those matters which were governed by ancient laws/customs.

	Issue
	Does the conduct of high stakes gambling fall within the scope of aboriginal rights protected by s.35?

	Holding
	No – they are of force and effect 

	Ratio
	To be an aboriginal right an activity must be an element of a practice, custom or tradition integral to the distinctive culture of the aboriginal group claiming the right
· Must first identify the exact nature of the activity claimed to be a right and must then go on to determine whether, on the evidence, and facts as found by the trial judge, that activity could be said to be “a defining feature of the culture in question” prior to contact with Europeans
· Consider such factors as the nature of the action which the applicant is claiming was done pursuant to an aboriginal right, the nature of the governmental regulation, statute or action being impugned, and the practice, custom or tradition being relied upon to establish the right. 

	Reasoning
	s. 35(1) encompasses the right of self-government, and that this right includes the right to regulate gambling activities on the reservation. 

1) Claim as to “a broad right to manage the use of their reserve lands”  consider the appellants’ claim at the appropriate level of specificity; the characterization put forward by the appellants would not allow the Court to do so
2) Whether the participation in, and regulation of, gambling on the reserve lands was an integral part of the distinctive cultures of the Shawanaga or Eagle Lake First Nations evidence does not demonstrate that gambling, or that the regulation of gambling, was an integral part of the distinctive cultures of the Shawanaga or Eagle Lake First Nations
The SCC has not revisited the issue of self-government again



R v Adams – Aborigial rights don’t exist solely because AT does 
	Aboriginal title falls within the framework of aboriginal rights – aboriginal rights don’t exist solely where a claim to aboriginal title has been made out.



R v Cote – Aboriginal rights can exist without AT  and lack of recognition is not sufficient for a right being extinguished
	Facts 
	Algonquins convicted of entering a controlled harvesting zone without paying required fee. Also charged with fishing without a license. Asserted aboriginal and treaty right to fish on ancestral lands. If there are claims which establish in New France and whether traditions and customs applied to those which did not exist in New France – French law did not recognize Aboriginal rights, and they were therefore argued to not be assumed.

	Issue
	Whether an aboriginal fishing or other right may be necessarily incidental to a claim of title or if aboriginal rights can exist independently. 
· Whether s.35 extends to traditions, practices, customs, which did not receive legal recognition under the colonial regime of New France.

	Holding 
	Held that the intervention of French sovereignty did not negate the existence of aboriginal rights within boundaries of new France under s. 35(1). J

	Ratio
	Aboriginal rights can exist independently of title – title is just one manifestation of aboriginal rights. However, rights falling short of title may still have an important link to the land.
· A lack of recognition does not amount to an extinguishment of rights 

	Reasoning 
	just because French colonial law did not recognize aboriginal rights doesn’t mean they are not provided constitution protection.



Mitchell v MNR 2001 SCC 33
	Facts
	

	Issue
	whether a practice undertaken for survival purposes can meet the integral to a distinctive culture test?

	Holding
	

	Ratio
	Aboriginal rights not frozen in pre-contact form – may find modern expression.
· Aboriginal rights cannot be unilaterally abrogated but government retains jurisdiction to limit for justifiable reasons

	Reasoning
	



R v Sappier; R v Gray
	Facts
	Charges of unlawful possession of cutting of crown timber. Evidence at trial centered around the importance of wood in Maliseet and Mi’kmaq cultures – as opposed to the importance of harvesting itself. There was no commercial dimension and the practice of harvesting wood integral to the pre-contact Mi’kmaq way of life.

	Issue
	Did the claimants have an aboriginal right to harvest wood for domestic uses as members of an aboriginal community?
· whether a practice undertaken for survival purposes can meet the integral to a distinctive culture test.
· What do we mean by distinctive culture

	Holding
	Yes

	Ratio
	Discard the notion that the pre-contact practice at issue has to go to the core of the society’s identity – be the single most important/defining character.

Distinctive culture – Continuity (the right continues so long as there is community presence) Site specific requirement (practiced at a specific site) Infringement justification.

	Reasoning
	Tension between individual and community held rights – should be allowed to sell tread and barter without limitation but they are unable to satisfy he courts they had a history right to commercialization 
· Statutes governed the removal of treaties but did not get rid of their right to harvest wood through extinguishment 

Binnie Dissent – takes issue with not expanding the right to harvest wood to not include selling, trading or bartering – said barter within the reserve or other local community would reflect the communal nature of the right itself.



Lax Kw’Alaams Indian Band v Canada 2011 SCC 56 – test for establishing an AR
	Facts
	Appeal involves a claim of First Nations in BC to commercial harvesting and sale of all species of fish within their traditional waters.

	Issue
	(1) Characterizing the Claim 
(2) Evolution of the pre-contact trade to modern commercial fishery? 
(3) Was it an error to refuse to make a declaration in relation to lesser and included rights

	Holding
	

	Ratio
	1. characterize the right based on the information provided, 2. Determine the evidence at trial has been adduced and established a re-contact right that was integral to their culture 3. Then looks to see if there is a cultural dimension 

Rights can evolve in their expression or evolution but not into a different modern right (s. 35 interpreted purposively) 


	Reasoning
	There was evidence of a pre contact trade in one specific fish byproduct but is not sufficient to ground a right to trade any product you might get from fishing – is this a wholly different right?

Group said they should get Western included rights but the court said it was a question of sale 



Yahey v British Columbia 2021 BCSC 1287 – rights must be diminished in a meaningful/significant way 
	Ratio
	Infringement: At the lower end “any interference” constitutes a prima facie infringement or prima facie interference of AR or treaty right (sparrow)  At the upper end of the infringement spectrum is that there is no meaningful right (Mikisew and Grassy Narrows)  
· Middle ground: “meaningful diminution” of the right (Gladstone, Morris, and Justice Huddart in Halfway), “more than an insignificant interference” with the right (Morris)…  rights being diminished in a meaningful/significant way

R v Sparrow Test for infringement of treaty rights (First nation has the onus to prove): 
1) whether the limitation on the right is unreasonable, 
2) whether the regulation or limitation imposes an undue hardship, and 
3) whether the regulation or limitation denies the holders of the right their preferred means of exercising their right
Crown must justify the infringement 
1) is there a valid legislative objective?
2) does legislative objective uphold honour of Crown?

	Reasoning
	Whether Blueberry’s treaty rights (in particular their ability to hunt, fish and trap within their territories) have been significantly or meaningfully diminished when viewed within the way of life from which they arise and are grounded  can Blueberry members hunt, fish and trap as part of a way of life that has not been meaningfully diminished?
· Court proceeded to examine whether cumulative impacts of industrial development on a treaty right could amount to a treaty infringement




*Michael Asch & Patrick Macklem “Aboriginal Rights and Canadian Sovereignty: An Essay on R. v. Sparrow” (1991) 29 Alta. L. Rev. 498 pg 501-503.

2. ABORIGINAL RIGHTS – JURISDICTIONAL ISSUES & THE CHARTER

Newfoundland and Labrador (Attorney General) v Uashaunnuat 2020 SCC 4
	Facts 
	Issue of a cross border aboriginal rights/title claim. Community on the border between Quebec and Newfoundland. Some questions over which courts have jurisdiction over the claim. 

	Issue
	

	Holding 
	Court determined that the whole matter could be dealt with in Quebec courts 

	Ratio
	Interpret jurisdictional rule flexibly and allow them to bring their claims in one court and not multiple in cross-territorial or multi provincial areas 


	Reasoning
	In the specific context of s. 35 claims that straddle multiple provinces, access to justice requires that jurisdictional rules be interpreted flexibly so as not to prevent Aboriginal peoples from asserting their constitutional rights, including their traditional rights to land
· Court wanted to minimize costs and complexity and avoid having to require Indigenous peoples to litigate the same issues in multiple courts



*R v Desautel 2021 SCC 17 – who are the aboriginal people of Canada from a cross-boarder issue
	Facts 
	US citizen and resident of the United States shot an elk in BC and charged with hunting without a license. Defendant claimed aboriginal right to hunt protected by s.35 as a member of a Tribe based on Washington state but shot the elk in ancestral territory in BC

	Issue
	Can persons who are not Canadian citizens and who do not reside in Canada exercise Aboriginal rights protected by s.35? Do the rights extent to Aboriginal groups now outside of Canada but who were in Canadian territory at the time of contact?
· What do we do if there is someone living and residing in the US but asserting an Aboriginal right to hunt subject to s 35 (not because their community lived in Canada) but asserting their could hunt in the territory that belonged to their ancestors at the time of contact

	Holding 
	Yes  – “aboriginal people of Canada” includes those who are neither Canadian citizens nor residents

	Ratio
	“Aboriginal people of Canada” includes those who are neither Canadian citizens nor residents  means the modern-day successors of Aboriginal societies that occupied Canadian territory at the time of European contact.

	Reasoning
	s, s. 35(1) serves to recognize the prior occupation of Canada by Aboriginal societies and to reconcile their contemporary existence with Crown sovereignty. These purposes are expressed in the doctrinal structure of Aboriginal law, which gives effect to rights and relationships that arise from the prior occupation of Canada by Aboriginal societies. 
· The Aboriginal peoples of Canada under s. 35(1) are the modern successors of those Aboriginal societies that occupied Canadian territory at the time of European contact. This may include Aboriginal groups that are now outside Canada

	Thoughts 
	What do you make of the court’s reasoning?  good in that they are taking a broad approach but is limited to only those communities and their successors who existed at the time of European contact 

What do you make of the reliance on historical context and commentary that treaties and the RP are the sources of rights that exist for Indigenous peoples  

What do you think about thedissent in this case (rooted in linguistic, philosophic, and historical context of the provision  



*Dickson v Vuntut Gwitchin First Nation, 2024 SCC 10  application of s 25 to s 35, where Charter rights conflict with Aboriginal rights, aboriginal rights prevail
	Facts
	Self-governing first nation (VGFN) had electoral rules requiring Chief and Councillors to reside on territory or relocate shortly after being elected. Location is 800 km north of Whitehorse. Dickson wanted to run for Councillor but could not relocate. Argued this residency requirement discriminated against her – violated section 15 rights. Argued not going to engage because of s 25 even if it is a s 35 violation– shield as charter scrutiny (aboriginal rights win out would be the solution) 

	Issue
	Does the Charter apply to self-governing Indigenous communities? If it does will section 25 shield the VGFN from charter scrutiny?

	Holding
	Charter applies to VGFN. However s 25 protects “collective Indigenous interests”. 

	Ratio
	s 25’s impact is to “allow for the assertion of Individual Charter rights except where they conflict with Aboriginal rights, treaty rights, or other rights or freedoms that are shown to protect Indigenous difference”.
· Not allowed self-government as an inherent right 

	Reasoning
	Government looked at the purpose of s 25  reconciliation and protecting indigenous difference (operating as a shield)
· Tension between collective and individual rights and shielding of protection of collective rights from individual rights

	Dissent
	Not everything indigenous governments do is not pursuant to their culture  making s 25 apply more broadly to choices than s 35 would ever protect
· Expanding the scope far beyond of what s 35 would have contemplated – too unworkable 
· If you adopt the majority’s reasoning – they have now created charter-free zones 
· What that means in practice is that there are citizens who can avail themselves of charter rights and those who cannot 

	Thoughts 
	What is your immediate reaction to the conclusion that Indigenous governments should be shielded from Charter scrutiny?
Why did the Charter apply to the VGFN? 
What did the court determine to be the purpose of section 25?
What is the relationship between section 25 and section 1? 
What rights fall within the scope of section 25? 
What framework does the court suggest for applying section 25?
Why did the court determine that the residency requirement fell within section 25? 
There is a dissent in this case – included in the assigned readings – offers a narrower conception of what falls within section 25 - agree or disagree with the dissent?
Why did the dissent determine that the residency requirement did not fall within section 25?




3. METIS & INUIT RIGHTS

	Inuit Rights  Inuit exist in a unique relationship with the Crown – much of the scope of their rights have been determined through negotiated modern agreements and discission of land claims than other areas of the country that aren’t in the far north
· There existed self-governing arrangements for a large portion of their history and were not subject to the Indian Act – been awarded land ownership through Nunavut Land Claims Agreement (NALC)



*R v Powley 2003 SCC 43 – Métis Rights and Test 
	Facts
	Limited movement after 1982 with respect to Métis rights  court could not use the existing frameworks since they are a post-contact people (pre-contact from Van Der Peet) as opposed to pre-contact peoples 
· Involves father and son hunting a Bull Moose without a licence to harvest  shot it and dressed and cleaned it but with no tag/licence. 
· Conservation officer came and the father asserted he had the right to hunt and harvest for family but was arrested 
· Was found to have a Métis right to hunt at trial 

	Issue
	Whether they had the Métis right to hunt under the purposes of a s 35 and whether that right is being infringed by enforcing these hunting licences?

	Holding
	Powleys were acquitted and confirmed that they could protect and establish Métis rights as the test framework

	Ratio
	Ten step analysis for future s 35 Métis rights claims – protecting things that existed before effective European control (No specific answer for what constitutes effective control)
1. Characterize the right – right to hunt/harvest (site-specific) 
2. Identification of the Historic Rights-Bearing Community  distinctive Metis community with shared customs, traditions, and collective identity is required to demonstrate the existence of a Métis community that can support a claim to site specific AR 
3. Identification of the Contemporary Rights-Bearing Community  AR are communal rights – grounded in the existence of a historic and present community that may only be. Exercised by virtue of an individual’s ancestrally based membership in the present community
4. Verification of the Claimant’s Membership in the Relevant Contemporary Community – consider the value of community self-definition and the need for the process of identification to be objectively verifiable and must recognize and affirm the right so Métis by virtue of their relationship to original inhabitants and continuity of their customs/traditions and those of their predecessors  broad factors to verify a Métis person include i) self-identification ii) ancestral connection and iii) community acceptance 
5. Identification of the Relevant Time Frame – not pre-contact like Van Der Peet but focuses on identifying practices, customs, and traditions that are integral to the Métis community’s distinctive existence and relationship to the land  when they established legal control of the areas 
6. Determination of whether the Practice is Integral to the Claimants’ Distinctive Culture
7. Establishment of Continuity Between the Historic Practice and the Contemporary Right Asserted
8. Determination of Whether or Not the Right Was Extinguished – Doctrine of extinguishment applies to Metis claims 
9. If There is a Right, Determination of Whether There Is an Infringement – lack of recognition of a right or other opportunities 
10. Is the Infringement Justified?  

	Reasoning
	A Métis community can be defined as a group of Métis with a distinctive collective identity, living together in the same geographic area and sharing a common way of life.
1) Right to hunt food in the environs of Sault Ste. Marie
2) Record supports finding of a historic Metis community at Sault Ste. Marie
3) Trial judge found a Métis community has persisted in Sault Ste. Marie despite its decrease in visibility – the Métis community was not visible, but it continued
4) Refer to 3 broad factors 
5) Effective control just prior to 1850 for this community in this case 
6) Practice of Subsistence hunting and fishing a constant in the Métis community and integral to the Métis way of life.
7) Practice of hunting for food an important feature of the Sault Ste. Marie Metis community and the practice has been continuous to the present
8) No evidence of extinguishment in this case.
9) Ontario at the time did not recognize any Metis right to hunt for food - the lack of recognition infringed Powleys aboriginal right to hunt for food.
10) Ontario raised conservation concerns, but it did not warrant a blanket denial of Metis rights  cannot just turn around and say this conservation right applies everywhere



MMF v Canada
	Facts
	The creation of the Manitoba act brought Manitoba into confederacy. MMF is the province-wide political/representative body of the Métis in Manitoba. MMF went to court seeking a declaration that Canada breached its obligation to implement the promises it made to the Métis people in the Manitoba Act, 1870.
· Declaration said that (1) in implementing the Manitoba Act, the Crown breached fiduciary obligations owed to the Metis; (2) the federal Crown failed to implement the Manitoba Act in a manner consistent with the honour of the Crown; and (3) certain legislation passed by Manitoba affecting the implementation of the Manitoba Act was ultra vires.
Essentially, there were promises to set aside land and they are going to say they breach those promises based on a breach of the honour of the Crown 
· The Honour of the Crown was engage despite this not being a treaty but the Crown disagreed that there was a communal AT right and that they did not have an honour owed 
MMF said the Crown breached their duties by: 
1) Delaying distribution of s 31 lands;
2) Distributing lands via random selection rather than ensuring family members received contiguous parcels
3) Failing to ensure s.31 grand recipients were not taken advantage of by land speculators
4) Giving some eligible metis children $240 worth of scrip instead of a direct land grant.

	Background 
	Case stems from s.31 of the Manitoba Act which set aside 1.4 million acres of land to be given to Métis children and s.32 which provided recognition for existing landholdings where individuals asserting ownership had not yet been granted title. 
· Métis not able to establish pre-existing communal aboriginal title. 
· However, s 31 is a constitutional obligation – engages the Honour of the Crown. 
· The broad purpose of the Act to reconcile the Métis community with the sovereignty of the Crown and to permit the creation of Manitoba.
· Purpose – prompt and equitable implementation of s.31was designed to give the Metis a head start in the race for land since everyone knew that settlement by colonizers was going to happen soon.

	Issue
	Did the Crown breach their fiduciary duties by implementing s 31? 

	Holding
	Implementation of s.31 was ineffectual and inequitable  Implementation of the Manitoba act – inconsistent with the honour of the Crown and MMF signed memorandum for treaty making moving forward with the government

	Ratio
	Crown can breach their duty if they do not equitable reserve land for indigenous peoples 

	Reasoning
	Alleged Canada delayed its honour – by the time they brought the script system in and their carelessness, settlers arrived and there was less land available and the land that was left was poor in quality 
· Random distribution of land rather than ensuring they could live close to families  undermined their ability to form a land base and community 
· Allegation that land grant recipients were given script certificates who got less land than those who got direct grants  



4. SECTION 35 RIGHTS: A CRITICAL LOOK

*The Supreme Court's Van Der Peet Trilogy: Naive Imperialism and Ropes of Sand By: James Youngblood Henderson and Russel Barsh
	Questioning the logic of determining the centrality of particular activities to culture, arguing that cultural elements are interdependent and everchanging, and that their cultural significance is completely subjective.
· Not trained in cultural competency – should not be deferring to them 

Three major critiques
1. Centrality cannot be objectified
2. Search for Centrality Presumes the Independence of Cultural Elements
3. Centrality is Not Static



*John Borrows, “Challenging Historical Frameworks: Aboriginal Rights, the Trickster, and Originalism”
· Why do we have to turn to history to understand Aboriginal rights? 
· Does the entire Van Der Peet analysis undermine the inherent nature of Aboriginal rights? 
· Why are Charter rights allowed to evolve and be interpreted in this way but not aboriginal rights.
· Living tree jurisprudence model?

*R v Montour and White, pg 2, 17-22, 267-276, 280-298.
	Facts 
	Derek White was guilty of committing an indictable offense for a criminal organization, conspiring to defraud the Government of Canada, and perpetrating fraud against the Government of Canada  acquitted of conspiring to defraud and committing fraud against the Government of Quebec. Hunter Mountour was found guilty of the only offence he was charged with, to have participated in activities of a criminal organization 
· Offences are connected to the scheme employed by the Applicants to bring in Canada substantial quantities of tobacco from the US while evading taxes mandated by the Excise Act

The Applicants are Mohawks of Kahnawa:ke. The tobacco was delivered to unlicensed manufacture on the reserves of Kahnawa:ke and/or Six Nations. The substance imported is bulk tobacco. 11 of those shipments were made under the surveillance of the police authorities. In Kahnawa:ke in the early 1990s, tobacco trade started with the exportation of manufactured cigarettes to duty free zones  then smuggled back into Canada. In the 2000s, transition with the development of manufacturing facilities instead. 

	History
	At trial, they filed a Notice of constitutional questions – present judgement is about the fourth and final motion
· Alleged that ten treaties negotiated along with the Covenant Chain, guarantee them the right to tobacco trade and to discuss any related issue with the Crown 
· Additionally asserted an aboriginal right to trade tobacco
· Seeking a permanent stay of proceedings arguing their Aboriginal and treaty rights guaranteed but s 35 

	Issue
	What should be the applicable test to determine whether the right claimed by the Applicants must be protected by s 35(1)  asking to depart form Van Der Peet and offer a new framework (adapting to contemporary practices) 

	Holding 
	Demonstrated on a BOP their participation in the Mohawks' of Kahnawa:ke tobacco trade industry is protected by their Aboriginal right to freely pursue economic development

	Ratio
	First step: To identify the collective right invoked
· Aimed at protecting rights, not specific exercise of rights (identification of collective rights which a party could claim)  more aligned with interpreting and enforcing legal norms in light of factual circumstances’
· Emphasis on the notion of rights in order to rebalance the two notions and offer an adequate protection for AR constitution protects rights with normative value 
Second step: To prove that the right is protected by the traditional legal system
· Ensuring that the aboriginal aspect of "Aboriginal rights" is considered, while avoiding the stereotypes that accompany the notion of pre-contact practices
· reference to traditional legal systems will be sufficient to ensure continuity
Third step: To show that the litigious practice or activity in question is an exercise of that right
· Distinguish between the existence of a collective right, which has already been decided at step 2, and the alleged exercise of that right by an individual  collective right by an individual, not the existence of the collective right itself

	Rational for Test  
	The New Applicable test 
Van der Peet test is best suited to the recognition of fishing, hunting or harvesting rights for personal uses  questionable whether the current test can be applied in the context of commercial rights with economic significance in modern times
· Difficult burden of proving a contemporary trade practice at a commercial scale in a capitalistic world is the continuity of a pre-contact practice of an Indigenous society 

Unexpected consequences of limiting the recognition of rights to specific hunting or fishing practices – current test is unable to recognize modern rights with economic impacts could hinder the enforceability of other rights 

Step 1 Justification – Intrinsic logic of s. 35(1) was that Aboriginal rights were to be constitutionally identified and defined, much like the rights and freedoms protected in the Charter
· UNDRIP recognizes inherent rights that Indigenous peoples have – they do not have to prove their rights, they are inherent by the fact they are Indigenous and are peoples 
· The notion of rights might have disappeared behind the notion of "aboriginality"  more important to put emphasis on the notion of rights to rebalance the two notions and offer an adequate protection for Aboriginal rights (protecting rights with normative values) 

Step 2 Justification – Purpose of s. 35(1) now encompasses the notion of reconciliation between sovereign nations  new test better encapsulates what s. 35(1) aims to protect
· Departure from the doctrine of discovery and terra nullius – recognition they were not only occupying the land but were nations with political, social, economical, and legal systems
· UNDRIP – calls for the due recognition of Indigenous legal systems
Aboriginal rights must incorporate the notion of a certain continuity in time – focus on rights instead of practices, anchoring in time doesn’t have the same impact 
· Each claim should be dealt with on a case-by-case basis  flexibility must guide if a right has significant continuity 
· Some rights could be generic – presumption they are protected under traditional Indigenous legal systems because of their universal nature.

Step 3 Justification – AR are collective rights, but are pleaded before the courts by individuals  leads to tension when interest of individuals and community do not align
· Allow the Court to distinguish between the existence of a collective right, which is decided at step 2, and the exercise of that right by an individual 

	Reasoning
	1. The right to transport tobacco across a frontier or the right to participate in the tobacco trade are not constitutional rights deserving to be protected from State intervention  reconsidered as the right to freely determine and pursue economic development
· Characterization should not center on participation in the tobacco trade but, rather, on the transportation and importation of tobacco into Canada
· Agued their actions should not be criminalized since it was in pursuance of the right of their nation to pursue economic development 
· Right should focus on the transportation and importation of tobacco into Canada 
2. The right to freely pursue economic development is arguably what is called a "generic" right  strong presumption these rights are a part of the traditional legal system of the Indigenous group to which they belong 
· Right to freely pursue economic development is one of the generic rights shared by all Indigenous peoples  tied to the survival and dignity of a nation 
· Right to pursue economic development is indeed protected under the traditional legal system of the Mohawks of Kahnawa:ke, the Haudenosaunee law
3. Conclusive evidence that the tobacco trade to which the Applicants participated improves the economic well-being and quality of life of the community as a whole  sees tobacco trade as the best way to economic self-determination 

	Criticisms of the Van Der Peet Test 
	Cannot be read in conformity with the UNDRIP in that it runs against reconciliation 
· Integrality concern with Van der Peet – culture is a conglomerate of independent practices, customs, and traditions (some integral and some not); by requiring a non-Indigenous judge to catalog distinctive elements of an Indigenous culture and decide which ones are integral and which are not  prejudice 
· Question how non-indigenous judges can appreciate which practices or customs are worthy of protection
· The centrality of a particular practice, custom or tradition within a culture cannot be objectified and, therefore, cannot be evaluated in an appropriate way to determine if it is a constitutional right  leads to uncertainty 
· Puts judges in the shoes of historians or ethnohistorians to determine what was or was not a pre-contact tradition  court's role is not to reconstruct the internal dynamics of long-vanished Aboriginal lifestyles but is to determine what general constitutional norms underpin section 35, and the kind of modern rights these norms support
Van der Peet fails to "acknowledge the very reason driving the need for reconciliation”  assertion of Crown sovereignty, disrespect for their jurisdiction, and the consequences that have brutalized and impoverished Indigenous peoples for generations

A Pre-contact Practice, tradition, or custom  Van der Peet freezes Aboriginal rights in a "court-constructed past"  contemporary Aboriginal practices are frozen out of constitutional inclusion if they do not have pre-contact correlations
· Assumes indigenous cultures were static prior to contact– also assumes their practices would be similar after contact  approach fails to recognize the dynamic character of aboriginal cultures before and after contact 
· Presents an evidentiary difficulty – responsive to eye-witness reports of European observers soon after contact 

A more restrictive approach to Aboriginal rights than to other Charter rights  a restrictive approach of the SCC regarding s 35(1) is contradictory to the approach adopted in other aspects of the Charter –rights are solely dependent on past recognition, crystallization or contemplation is a significant break with our country's dominant constitutional traditions

A vision of Aboriginal rights that prevents from governing in modern days
Van der Peet test only focuses on "culture", while omitting to protect economic and political practices of Indigenous societies  Aboriginal rights as defined ins. 35(1) are cultural rights is inconsistent with the fundamental right of self-determination of Indigenous peoples
· Backwards looking rights -  it tends to yield rights that have a limited ability to serve the modern needs of Aboriginal peoples and may also fit uneasily with third-party and broader societal interests  rights are identified in a methodical manner with litter regard to the contemporary needs of Aboriginal peoples

	Thoughts 
	Need for a new framework/test – move away from Van Der Peet. Why?
What was your reaction to this change? 
What might be some challenges in proving that a right is protected by the Indigenous legal system?



5. ABORIGINAL TITLE & ASSUMED CROWN SOVEREIGNTY

	Aboriginal Title – is suis generis in Canadian law, protected by the constitution, and refers to the inherent AR to land and territory  confers upon the aboriginal peoples who possess it and exercise decisions on how that land is used 
· Includes a right to enjoyment and occupancy, economic benefit 
· Is a proprietary interest in land with right similar to those we associate with fee simple
· Court decisions (Delgamuukw and Tshilqot’in) define it as an underlying Crown title – underlying burden on crown sovereignty (subject to imposed restrictions not imposed by Indigenous peoples) 



John Borrows (Living Law on a Living Earth). and Ktunaxa Nation v. British Columbia, 2017 SCC 54
	Importance of Land/Territory  Principles in Indigenous legal traditions including accountability to the natural world, and stewardship-like concepts – incompatible with ideas of ownership and exploiting the land as for indigenous peoples, it is a part of their culture and traditions (they cannot be thought of as separate from their territory 
· Ex. freedom of religion does not extend to specific places (can go to another church) 
· Form the community – the belief is predicated on a physical location (if lost, there is nothing to believe in) 
· Need to understand and appreciate the meaning of land to Indigenous cultures particularly in contrast to western property law conceptions of land and the relationship between individuals and territory.



St. Catherine’s Milling and Lumber Co. v R. [1888] UKPC 70 – First case to discuss AT: had a personal and discretionary right dependant on the good will of the sovereign 
	Facts
	SCMLC cut approximately 2,000,000 feet of timber around Wabigoon Lake – near Dryden, Ontario pursuant to a license granted by the government of the Dominion of Canada. Ontario claimed that the land belonged to Ontario not Canada and only Ontario had authority to issue such a license. Area where the cutting occurred within territory covered by treaty three executed in 1873. SCMLC and Canada argued that prior to entering into treaty three, the First Nations held absolute title in the land and the effect of treaty three was to transfer their interest to Canada.

	Issue
	

	Holding
	

	Ratio
	

	Reasoning 
	



St. Catherine’s Milling and Lumber Co. v R  
· Jurisdictional fight about limber cutting – milling and lumber company has cut a lot of trees pursuant to a license granted to them but the Ontario government held that they were the only ones who could grant them a licence  first nations had interest in the land which has been transferred to Canada
· First case to discuss aboriginal title – suggested all they had was a personal and discretionary right dependant on the good will of the sovereign 
· The first statement that there may be indigenous interests at play, which place a burden to them regarding crown sovereignty 




*Thomas and Saik’uz First Nation v Rio Tinto Alcan Inc., 2022 BCSC 15 at paras 171-204


*John Borrows, "The Durability of Terra Nullius: Tsilhqot’in Nation v British Columbia”, University of British Columbia Law Review, (2015) 48 UBC L Rev 701 – 742

6. TREATIES

*R v Sioui [1990] 1 SCR 1025 
	Facts
	The four respondents, members of the Huron band from the Lorette Indian reserve, were convicted of cutting down trees, camping, and making fires in Jacques-Cartier park, contrary to sections 9 and 37 of the park's regulations under the Parks Act. The respondents admitted to these actions but claimed they were practicing ancestral customs and religious rites protected by a 1760 treaty with the British, invoking section 88 of the Indian Act. This treaty, signed by Brigadier General James Murray, allowed the Hurons to freely practice their customs and religion. The Court of Appeal acquitted the respondents, citing this treaty.

	Issue
	Whether they had a right to cut down trees under the treaty?

	Holding
	

	Ratio
	Courts should show flexibility in determining the legal nature of a document recording a transaction with the Indians – must take into account the historical context and perception each party might have regarding the nature of the undertaking in the document 
· Treaties and statutes relating to Indians should be liberally construed and uncertainties resolved in favour of the Indians 

Court must decide preliminary matters regarding the capacity of Great Britain, General Murray and the Huron nation to enter into a treaty  if they did not have the capacity, the treaty might be invalid 
· To arrive at the conclusion that a person had the capacity to enter into a treaty with the Indians, he or she must thus have represented the British Crown in very important, authoritative functions – must ask if it was reasonable for them to believe they had authority 

	Reasoning
	Capacity of GB – Hurons could reasonably have believed that the British Crown had the power to enter into a treaty with them that would be in effect as long as the British controlled Canada  France had not entered into treaties of alliance with the Hurons and no one seemed to question their capacity (no difference between them and GB)

Capacity of General Murray – Hurons could reasonably have assumed that, as a general, Murray was giving them a safe conduct to return to Lorette, and that as Governor of the Québec district, he was signing a treaty guaranteeing the Hurons the free exercise of their religion, customs and trade with the English

Capacity of the Hurons – no basis either in precedent or in the ordinary meaning of the word "treaty" for imposing such a restriction on what can constitute a treaty within the meaning of s. 88 of the Indian Act




*R v Marshall [1999] 3 SCR 456 – Principles of treaty interpretation 
	Facts
	Mi'kmaq appellant who, along with a companion, fished for eels in Pomquet Harbour, Nova Scotia, and sold 463 pounds for $787.10. He was arrested and prosecuted for this act. The appellant claims that his right to fish is protected under a treaty signed between the Mi'kmaq people and the British Crown in 1760. The treaty, part of a series of agreements aimed at reconciliation and peace after British victories over the French, allowed the Mi'kmaq to sustain themselves through fishing and trade.

The Crown argues that no such treaty right exists, and the appellant does not claim any broader Aboriginal right but rests his case entirely on the 1760-61 treaties. The trial judge accepted the 1760 Treaty of Peace and Friendship as applicable, but the parties dispute its terms, especially the "trade clause."  Despite this, upholding the appellant's treaty right is necessary to preserve the honor and integrity of the Crown. The treaty protects the Mi'kmaq's right to fish and trade for sustenance, subject to regulation, but the Crown does not justify the regulations in this case, leading to the appellant's acquittal.

	Issue
	Is the appellant allowed an acquittal on the basis of having an Aboriginal right to fish and sell them commercially? Is this right limited?  

	Holding
	Treaty right is to continue to obtain necessaries through hunting and fishing by trading the products of those traditional activities subject to restriction  In the absence of any justification of the regulatory prohibitions, the appellant is entitled to an acquittal.

	Ratio
	Courts must take a flexible approach, considering historical context to honor both parties' intentions during treaty negotiations
· Contract Law Flexibility: Even in contract law, extrinsic evidence is allowed to show that not all terms may be in the written agreement.
· Historical Context: Courts have accepted extrinsic evidence to clarify treaty terms, even without ambiguity, based on historical and cultural context.
· Oral Agreements: When treaties were initially made orally and later written, the Crown cannot ignore the oral terms, as noted in Guerin v. The Queen.

	Reasoning
	Agreements were made with individual Mi'kmaq communities, but a comprehensive treaty was never consolidated  "trade clause" prohibited the Mi'kmaq from trading with anyone except government-appointed trading posts (truckhouses)
· TJ interpreted this clause as granting the Mi'kmaq a positive right to bring goods from their hunting, fishing, and gathering to truckhouses for trade
· Court of Appeal disagreed, finding that the trade clause imposed a restriction, not a right, to prevent the Mi'kmaq from trading with enemies of the British  once truckhouses disappeared, the restriction ended 

Broader context of the negotiations could suggest an implied right to engage in traditional hunting, fishing, and gathering to support trade – limited to securing necessities not unlimited wealth accumulation
· Small-scale fishing activity seen as a means to support himself and his spouse, falling within the treaty’s protection for necessaries



*Restoule v Canada 2018 ONSC 7701 
	Issue
	What is the promise of the treaty – when, how, and to what extent the perpetual annuity shall be increased 

	Ratio
	Treaties must be interpreted to achieve the purpose of the treaty, give effect to the interpretation of the parties’ common intention that best reconciles their interests at treaty formation time, and that promotes the treaty’s reconciliatory function

The principles of treaty interpretation summarized in R. v. Marshall are:
1. Aboriginal treaties are unique and require special interpretation principles.
2. Treaties should be interpreted liberally, favoring Aboriginal signatories in cases of ambiguity.
3. The aim is to find an interpretation that best reconciles the interests of both parties at the time of signing.
4. The integrity and honor of the Crown is presumed in seeking common intention.
5. Courts must be sensitive to cultural and linguistic differences in understanding intentions.
6. Treaty wording should reflect the natural meaning for the parties at the time.
7. Avoid technical or contractual interpretations of treaty language.
8. Generous interpretation cannot exceed the language's reasonable limits.
9. Treaty rights must be interpreted flexibly, adapting to modern practices related to the core right.

First Step: The court examines the treaty text for ambiguities, considering linguistic and cultural differences. This helps identify potential interpretations and sets the stage for a historical contextual analysis. Binnie J. emphasized that even without explicit ambiguity, historical and cultural context can inform interpretation.

Second Step: The court evaluates the meanings of the text in relation to its historical and cultural context. This includes considering the circumstances under which the Robinson Treaties were negotiated, such as mining pressures and Anishinaabe demands.


	Reasoning
	The obligation for purposive interpretation stems from section 35 of the Constitution Act, 1982  calls for a generous interpretation of Aboriginal rights.
· Constitutional foundation for treaty rights, requiring them to be interpreted liberally

To achieve a purposive interpretation, the court must consider the purposes of the augmentation clause, the treaty as a whole, and the overarching goal of reconciling Indigenous sovereignty with Crown sovereignty
· The augmentation clause specifically aimed to align the differing expectations of the Crown and the Anishinaabe regarding land cession and compensation

This purposive approach is a duty arising from the honour of the Crown, which mandates that the Crown act to fulfill the treaty's intended purpose
· Approach reinforces the authority and autonomy of the treaty parties while giving substance to the Crown's promises




*First Nation of Nacho Nyak Dun v Yukon 2017 SCC 58 at paras 32-38
	Facts
	Judicial review of Yukon’s approval of its land use plan, as challenged by First Nations who argue that this approval violates the land use plan provisions in their Final Agreements.

	Issue
	Court's role is to assess the legality of this decision, not to evaluate prior decisions leading to it.

	Holding
	Yukon’s modifications to the land use plan were unauthorized under the Final Agreements

	Ratio
	The context of modern treaties, which aim to establish equal partnerships between Indigenous peoples and the Crown, informs the judicial approach; courts should allow parties to resolve disputes collaboratively while ensuring that Crown actions comply with constitutional obligations
· Courts must interpret these agreements with care, recognizing their detailed nature and the need for adherence to their specific terms

	Reasoning
	This approach fosters positive relationships and reconciliation, essential goals of modern treaties
· Proper interpretation and enforcement of treaty provisions are crucial for advancing reconciliation and respecting the agreements between Indigenous peoples and the Crown.
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