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	Offense
	Details (AR, MR)
	Notes / Cases

	Assault
	s. 265(1) a person commits an assault when
(a) without the consent of another person, he applies force intentionally to that other person, directly or indirectly; (application or attempted application of force to the victim)
	causation /requirement of assault, but a requirement of assault causing bodily harm

	Attempted Murder
	s. 239(1) every person who attempts by any means to commit murder is guilty of an indictable offense and liable …
Effort + failure
Intention to end another person’s life
	

	Careless use of Firearms
	negligence-based
requires marked departure standard
	

	Criminal Negligence
	s. 219(1) Every one is criminally negligent who
(a) in doing anything, or
(b) in omitting to do anything that it is his duty to do, shows wanton or reckless disregard for the lives or safety of other persons.
	

	Criminal Negligence causing Death
	s. 220 Every person who by criminal negligence causes death to another person is guilty of an indictable offence and liable
(a) where a firearm is used in the commission of the offence, to imprisonment for life and to a minimum punishment of imprisonment for a term of four years; and
(b) in any other case, to imprisonment for life
elevated standard of marked and substantial departure from the conduct of a reasonable person
	 high standard makes the case difficult for Crown to prove BRD
R v Javanmardi

	Culpable homicide (murder)
	s. 229 Culpable homicide is murder
(a) where the person who causes the death of a human being (consequence)
(i) means to cause his death, or
(ii) means to cause him bodily harm that he knows is likely to cause his death, and is reckless whether death ensues or not;
(b) where a person, meaning to cause death to a human being or meaning to cause him bodily harm that he knows is likely to cause his death, and being reckless whether death ensues or not, by accident or mistake causes death to another human being (consequence), notwithstanding that he does not mean to cause death or bodily harm to that human being; or
(c) if a person, for an unlawful object, does anything that they know is likely to cause death, and by doing so causes the death of a human being (consequence), even if they desire to effect their object without causing death or bodily harm to any human being.
	

	Dangerous Driving
	AR: given by statutory language
driving in a manner that is objectively dangerous, having regard to all the circumstances
MR: driving in a manner that constitutes or
reflects a marked departure from the standard of care expected of a reasonably prudent driver
requires marked departure as OF required
	

	Failure to provide Necessities of life
	negligence-based
requires marked departure standard
	

	Fraud
	s. 380(1) Every one who, by deceit, falsehood or other fraudulent means, whether or not it is a false pretence within the meaning of this Act, defrauds the public or any person, whether ascertained or not, of any property, money or valuable security or any service, 
(a) is guilty of an indictable offence and liable to a term of imprisonment not exceeding fourteen years, where the subject-matter of the offence is a testamentary instrument or the value of the subject-matter of the offence exceeds five thousand dollars; or 
(b) is guilty 
(i) of an indictable offence and is liable to imprisonment for a term not exceeding two years, or 
(ii) of an offence punishable on summary conviction, where the value of the subject-matter of the offence does not exceed five thousand dollars.
AR = dishonest act and deprivation (or risk thereof)
MR = subjective knowledge of the prohibited act and that the act could lead to deprivation
	

	Keeping Bawdy House
	s. 210(1) every one who keeps a common bawdy-house is guilty of an indictable offense and liable to imprisonment for a term not exceeding two years
“bawdy-house” defined in s. 197 as a house kept for prostitution or the practice of acts of indecency
	

	Manslaughter
	s. 234 Culpable homicide that is not murder or infanticide is manslaughter.
reserved for killings where the level of intent is less than murder 
practically speaking, manslaughter is when someone is doing something wrong and someone else ends up dead as a result of it -and- the offender did not intend to kill or cause significant bodily harm that he knew may result in death.
has an objective MR requirement
	

	Murder
	s. 229 culpable homicide is murder
(a) where the person who causes the death of a human being
(i) means to cause his death, or
(ii) means to cause him bodily harm that he knows is likely to cause his death, and is reckless whether death ensues of not;
	provocation (partial defense)

	Willful Promotion of Hatred
	s. 319(2) every one who, by communicating statements, other than in private conversation, willfully promotes hatred against any identifiable group is guilty of 
(a) an indictable offense and is liable to imprisonment for a term not exceeding two years; or
(b) an offense punishable on summary conviction
	see s. 319(3) for defenses
R v Buzzanga and Durocher
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	Actus Reus
	criminal act; the physical action or omission involved in committing an offense

	Balance of Probabilities
	facts at issue probably occurred as alleged
referred to as a preponderance of the evidence or a 51% likelihood of occurrence
The party with the burden of proof, usually the plaintiff must persuade the court or tribunal that the facts in dispute are more likely than not to have occurred

	Beyond a Reasonable Doubt
	evidence here must be so complete and convincing that any reasonable doubts
as to the guilt of the accused are erased from the minds of the judge or jury
rigorous standard of proof that the Crown prosecutor is required to meet for
each element of the offence in a criminal case

	Burden of Proof
	obligation to produce evidence to prove facts necessary to establish a cause of
action or a defense
· rests on the person who asserts a particular matter
refers to who has the onus of proof in a legal proceeding. In other words, what
side must convince the judge (or jury) of the merits of its case

	Common Sense Inference
	a sane and sober person can usually be taken to intend the natural and probable consequences of their actions

	De minimis standard (legal causation test)
	whether the act is contributing cause outside the de minimis range (not merely trivial)

	Deference
	respectful submission or yielding to the judgment, opinion, will, etc of another

	Harm Principle
	the only justifiable end for government force is to prevent harm to others 
(re Mill,Hart-Devlin Debate)

	Mens Rea
	guilty mind; the state of mind, or level of intention, attributed to the A which establishes their fault

	Penal Law
	the ranges in ways that legislatures can prohibit activity through punishment
(includes true crimes and regulatory offenses)

	Standard of Proof
	degree to which a party with the burden of proof must prove his point
common standards in criminal law: proof BRD, BOP, and substantial likelihood

	Substantial Cause test
	for FD murder: to prove causation and that the person should be held responsible for the consequences of death, there is a higher standard of integral and substantial cause of death and they must play a very active role, usually physical role in killing 

	Ultra vires
	beyond one's legal power or authority

	Voluntariness
	requires choice made with opportunity to consider consequences, otherwise responsible for everything that wouldn’t have happened but for a previous choice of theirs
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	A
	accused
	OIE
	officially induced error

	AL
	absolute liability
	P
	plaintiff

	AR
	actus reus
	PFJ
	principles of fundamental justice

	BOP
	balance of probabilities
	PO
	principal offender

	BRD
	beyond reasonable doubt
	PWO
	public welfare offense

	CA
	Court of Appeal
	R
	Crown

	CAH
	crimes against humanity
	RD
	reasonable doubt

	CC
	Criminal Code
	RO
	regulatory offense

	CO
	criminal offense
	SCC
	Supreme Court of Canada

	D
	defendant
	SD
	second-degree (murder)

	DDD
	dangerous driving causing death
	SF
	subjective standard of fault

	FD
	first-degree (murder)
	SL
	strict liability

	LJ
	learned judge
	TJ
	trial judge

	MR
	mens rea
	UAM
	unlawful act manslaughter

	OF
	objective standard of fault
	WC
	war crime
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	Definition

	study of the kind of things that make up specific offenses + underlying principles by which these offenses are interpreted

	External Distinction

	
	Private Law
	Public Law

	parties involved
	private parties, citizens, non-state
	state: actors in criminal justice system

	types
	tort, contracts, property, etc
	criminal, constitution, administrative, etc

	Internal Distinction

	
	Substantive criminal law
	criminal procedure

	definition
	say what citizens should/should not do
	say how alleged crimes should/should not be investigated, prosecuted, punished

	issues involved
	instructions
	investigation, prosecution, punishment

	Purposes of Criminal Law

	General
	elements common/universal to all crimes
 principles of criminal liability

	Special
	elements specific to particular crimes
 within CC, but individually applied (ex. SA, homicide)
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	objectives
federal parliament
Constitution has an important provision in relation to division of powers
Canada has federal system + different orders have independent jurisdictions (specific elements)
 only federal legislature can enact criminal law

sources
court decision + RO + common law + Constitution + statutes in general
· Constitution: justification + reasonable limits under Charter
· criminal law pre-1982 ≠ current criminal law
· penal law: legislature can prohibit activity through punishment
 broader than CC + federal criminal legislation
· RO: most offenses = regulatory (non/quasi-criminal)
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	guilt:
a. conduct
b. mental element
· knowledge, intention, negligence, etc
specific parts for specific crimes
presumption of innocence: Crown must generally prove A has committed prohibited act (AR) and required fault element (MR)

[bookmark: _Toc153552950]Murder
MR: guilty mind
· means to cause death or means to cause him bodiliy harm that he knows is likely to cause death, and is reckless whether death ensues or not
 means: intent
 knows: knowledge
 reckless: recklessness
AR: prohibited act
 cause death, bodily harm
· requirement:
a. voluntary conduct
b. particular circumstances
c. prohibited consequences



	[bookmark: _Toc153552951]Criminal Code

	codification
: identity of criminal as a statute
a. purpose: prohibited and punishable acts must be specified
b. exhaustivity: nullum crimen sine lege, nulla poena sine lege
 no one will be punishable if not stated in the law, no one will be punished if not expressed within a code
· coherent, exhaustive list, readily knowable, and in a single place
 no one can be punished by common law (not codified)
common law application
1953~ CC prohibited offense at common law (s. 8/9)
does enactment of s. 8/9 (1892) entirely eliminate common law’s role in defining the scope of criminal conduct?
· common law application questions
a. how does the court apply principles of common law in criminal trial?
b. can court say that it ultra vires[footnoteRef:1] the government? [1:  권한을 벗어난] 

 indirectly, common law principles applied in court
 elimination of s. 8/9 ≠ elimination of application of common law principles
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	Definition

	no codified offense = no crime
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	TAKEAWAY: courts cannot & will not create new offenses, up to legislature

	Facts
	a. P looking into woman’s room in D’s house
b. P caught & detained by D
c. P charged with “unlawfully act in a manner likely to cause a breach of the peace by peeping”

	Procedure
	P convicted but overturned
P brought civil suilt for false imprisonment  D justified in retainment (criminal offense)

	Issue
	Is peeping considered CO?
	Holding
	NO

	Reasons
	justification for criminal law: prevent violence
· conduct may be treated as a conduct but not crime
common law offenses: hard to know what the law is  left with the judge
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	TAKEAWAY: cannot consent to death or violent force leading to non-trivial harm

	Facts
	a. A assaulted victim  killed
b. A charged with manslaughter  A challenged: victim consented to fight

	Procedure
	TJ: acquittal
CA: appeal allowed (people should not consent to death)

	Issue
	can a person consent to harm?
	Holding
	NO; guilty of manslaughter

	Reasons
	interpret level of consent that should be allowed in the interest of policy the parliament has
= common law
people should not consent to death, or to violent force in activities that do not have enough social utility
· consent is a valid defense where the harm is trivial or important to society
 SCC doesn’t want to overextend this application of consent
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	s. 8(3) every rule and principle of common law that renders[footnoteRef:2] any circumstance a justification or excuse for an act or a defense to a charge continues in force and applies in respect of proceedings for an offense under this Act or any other Act of parliament except in so far as they are altered by or are inconsistent with this Act or any other Act of parliament [2:  provide] 


: defenses do not need to be codified for A to rely on them
· can rely on common law defenses along with statutory defenses
why common law defenses allowed, not offense?
don’t want to mistakenly infringe no one: should have all defenses available
more comfortable with a limit on common law offenses bc less concern about letting the guilty go free than allowing innocent to be punished
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	TAKEAWAY: new common law defenses can be developed if consistent with CC

	Facts
	a. undercover police consistently approached A for drugs, repeatedly asked for 2mo.
b. A gave the contact info of supplier
c. A convicted for trafficking cocaine

	Issue
	Does s. 8(3) only allow for existing common law defenses?

	Holding
	NO; develop new defenses consistent with CC

	Reasons
	A wanted to rely on defense of entrapment, but this wasn’t’ statutory and wasn’t common law defense that was previously recognized
if consistent with CC, new defenses allowed to be developed bc law makers cannot foresee all possible circumstances and justifications
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	Definition

	statutory interpretation principles
a. principle of strict construction (Paré)
b. difficult to apply words from decades ago; pay attention to how and when it can be applied presumption of constitutional validity (Scott)
c. avoidance of absurdity (Scott)
d. consideration of English and French versions of bilingual statutes (Daoust, Goulis, Mac)

summary
1. principles of statutory interpretation central to practice of criminal law
2. goal: interpret statutory language contextually and in a way that is harmonious with the overall scheme of the Act
3. must give effect to parliament’s intention provided the language chosen by parliament is capable of bearing the meaning parliament intended it to bear
4. only where there is genuine ambiguity can the principle of strict construction be applied

	[bookmark: _Toc153552958]Principle of Strict Construction

	interpretation most favored by A will be selected
∵ value of innocence applied until proven guilty
· where someone’s liberty could be affected, the rule of strict construction must be applied
· A always be affected of their liberty
issue with narrow interpretation
a. difficult to determine the beginning and end of assault
b. lead to arbitrary and irrational distinction

	Constitutional Standards

	Constitutional rules governing statutory interpretation: vagueness, overbreadth, and the Criminal Law
- the Constitution, and specifically the Charter, includes rights and principles designed to protect these ideals of fairness, notice, and certainty in the criminal law.
- The Supreme Court of Canada has found that it is a principle of fundamental justice that laws cannot be vague or overbroad. Given that criminal laws interfere with a person's liberty, a vague or overbroad law offends s 7.
• The two rationales of fair notice to the citizen and limitation of enforcement discretion have been adopted as the theoretical foundations of the doctrine of vagueness
• Fair notice to the citizen: acquaintance with the actual text of the statute
• Limitation of law enforcement discretion: When the power to decide whether a charge will lead to conviction or acquittal becomes fused with the power to prosecute because of the wording of the law, then a law will be unconstitutionally vague.
• The related doctrine of overbreadth is also a constitutional expression of the rule of law and its demand for precise, rational, and non-arbitrary criminal law
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	TAKEAWAY: traditional approach with application of doctrine of strict construction
purposive interpretation should be used

	Facts
	a. A assaulted victim, threatened victim to not tell anyone but didn’t trust him so killed

	Procedure
	TJ: FD murder; CA: SD murder

	Issue
	was the murder committed “while committing” an indecent act?
	Holding
	YES

	Reasons
	“while committing”
narrow interpretation would lack context and lead to irrational decision
break between may be interpreted as a break between two acts but with context, may be interpreted as a break for contemplation for murder
“act causing death and acts constituting… indecent assault all from part of one continuous sequence of events forming a single transaction”
 restore FD murder
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	Definition

	debate over the permissible scope of criminal law
should criminal law respond only to harm or does it have a role in proclaiming[footnoteRef:3] and enforcing the values or moral views of the community? [3:  선포하다] 

is the concept of harm an appropriate guide to the limits of criminal law?

	John Stuart Mill – Harm Principle

	only purpose for which power can be rightfully exercised over any civilization is to prevent harm to other persons
· gov coercion should be limited as much as possible (give space for individual freedom)
distinguishes between the (a) use of government power to achieve moral ends (Mills though illegitimate) v (b) use of government’s coercive power to prevent harm to others (legitimate)

	Wolfenden Report 1957

	report on whether prostitution and homosexual acts should be criminalized
made a distinction btw public morality and private morality
· public morality: illegitimate harm between non-consenting parties
· determined only public morality is the appropriate domain of criminal law prohibitions and punishments
· private morality: devoid of harm in which only consenting parties are harmed (ex. sexuality)
 private morality should not be criminalized

	Hart-Devlin Debate

	is it legitimate to use the criminal law to enforce morality?
Devlin 
advocates for legal moralism (using criminal law to enforce society’s value)
a society is entitled to “use the law to preserve morality in the same way as it uses it to safeguard anything else that is essential to its existence”
· law should be used to shape and protect morality
· no shared morality = society will integrate
· morality = binding agent for society
↔︎ Wolfenden report

Hart
critiques Devlin’s perspective
society will not fall apart due to violation of moral code
Devlin doesn’t explain why the moral code needs to be put on criminal law (emotional)
beyond harm principle: recognizes danger can come from harm to others, but there may be broader conduct beyond harm that can also be criminal
role of law: protect individual liberty and should not be based only on popular moral consensus

	Devlin
	Hart

	criminal law reflects moral wrongdoing by a reasonable person to maintain society’s existence as a moral community
· moral principles: standards of behavior which society requires to be observed and the breach of them is against society as a whole
· without a common morality, society would disintegrate
· preservation of order/decency probably enough, bc anything immoral is going to be doubled up with what’s indecent
 law should not look at what a reasonable man would do in order to determine law
	a rational assessment of whether a conduct is dangerous or harmful to society is necessary
we must ask:
a. is the practice harmful, independently of its moral repercussions[footnoteRef:4], and [4:  반향] 

b. will a failure to translate this from morality into criminal law jeopardize society
just because something is intolerable to society doesn’t mean it is going to bring it down
conduct that is contrary to the majority can sometimes change behavior for the better
relying on a reasonable person’s view of morality is not a good judge of what’s criminal; we should use a rational assessment
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	TAKEAWAY: 

	Facts
	two individuals charged for possession & possession with intent to traffic under Narcotic Control Act

	Procedure
	

	Issue
	does parliament have the legislative authority to criminalize simple possession of weed?
if so, whether that power has been exercised in a manner that is contrary to the Charter?
is harm a constitutionally required component of AR of an offense punishable by imprisonment?

	Holding
	YES; intra vires and within criminal power
NO; Charter infringement under s. 7
Harm principle ≠ PFJ

	Reasons
	A: constitutional claims
a. these provisions are ultra vires: legislating marijuana does not fall under the criminal power under s. 91
b. these provisions violate PFJ of s. 7: infringes on liberty too bc it imprisons for conduct that poses little/no harm

ultra vires[footnoteRef:5] the claim [5:  권한을 넘어선] 

3 requirements for criminal law:
a. valid criminal law purpose
b. backed by prohibition
c. penalty
purpose of crim law: public peace, order, security, health, morality, etc
 protecting health of vulnerable in this case can be criminal law purpose
 provision is intra vires

s. 7 of the Charter
harm principle does not apply to people who are not mature in their faculties, even if not harm to others
PFJ = legal principle with significant society consensus that it is fundamental to our system
harm principle ≠ legal principle  ≠ PFJ 

	Notes
	Cannabis Act decriminalized the purchase and possession of small amounts of cannabis and regulates legal production and distribution of cannabis in Canada (2018)
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	Definition

	how criminal law could be applied to these social issues

context
prostitution viewed as selling sex as an exploitative practice + gender inequality
sex work rejects framing of sex work as exploitative
 argues for smaller role of criminal role
pre-2014: CC /directly prohibit prostitution, but criminalized acts surrounding it
· s. 210: keeping bawdy house
· s. 212(1)(j): living on the avails of prostitution
· s. 213(1)(c): communicating in public place
feminist perspective
harm shouldn’t be too narrowly construed because there are number of factors that lead to actual harm and these factors stem from people existing in web of relationships
impacts how harm is recived by the victims

hate speech
constitutionally protected
criminal law tries to sanction speech: raises question of how much criminal law intervening in speech
 criminalize particular section
tension btw free speech v protect vulnerable group
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	Definition

	considered innocent until proven otherwise: no inference of guilt from mere fact of accusation
burden is on Crown to prove guilt; must prove BRD

relevant Charter
s. 11(d) “any person charged with an offense has the right to be presumed innocent until proven guilty according to the law”

1. burden of proof
: burden placed on Crown to prove A’s guilt
who should bear the responsibility
2. quantum of proof
: proving guilt BRD
= quantity of weight

contemporary context of proof
distinct context of criminal justice
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	Definition

	obligation to produce evidence to prove facts necessary to establish a cause of action or a defense
rests on the person who asserts a particular matter
Crown must prove guilt of A BRD

standard of proof
degree to which a party with the burden of proof must prove his point
common standards: proof BRD, BOP, and substantial likelihood

BOP
standard of proof satisfying a judge/jury that the facts at issue probably occurred as alleged
referred to as preponderance of the evidence / 51% likelihood of occurrence

BRD
evidence must be so complete and convincing that any reasonable doubts as to the guilt of A are erased from the minds of the judge/jury
rigorous standard of proof that Crown is required to meet



[bookmark: _Toc153552965]Woolmingon v DPP 1935 
	TAKEAWAY: 

	Facts
	a. man shoots and kills his wife
b. judge charged the jury that A should be presumed guilty unless he can prove to the jury that he is innocent

	Issue
	can A be presumed guilty until proven innocent?
	Holding
	NO

	Reasons
	problem with presumption of guilt
excuses Crown from having to prove their case, when the onus is on the Crown to prove guilt
no burden on A to prove it was accident
presumption of innocence = golden threat of criminal law
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	TAKEAWAY: improperly ignored the voluntariness but held AR

	Facts
	a. A found in possession of narcotics
b. NCA legal presumption that if Crown proves possession  possession purpose is for trafficking unless proven otherwise
= reverse onus

	Issue
	does the reverse onus violate presumption of innocence?
	Holding
	YES

	Reasons
	does this violate s. 11(d)?
Yes

can this be justified under s. 1?
NO; Oakes test applied
a. pressing and substantial objective? YES
b. proportionality test
1) rational connection NO
· no connection btw possession and intent to traffic
2) minimal impairment 
3) proportionality
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	TAKEAWAY: 

	Reasons
	example of frailty of criminal process to neglect and improper motive & because it raises questions about the adequacy of our adversarial system of criminal justice

grounds for appeal
a. TJ erred in law in not adequately instructing the jury on the defense evidence, and in expressing opinions which were highly prejudicial to A
b. TJ misdirected jury on meaning of reasonable doubt; that evidence did not establish guilt BRD
c. regarding evidence from witnesses; TJ did not properly inquire into whether they understood nature of an oath
d. TJ permitted prosecutor to cross-examine witness before ruling that he was adverse
e. TJ erred in instructing jury they did not have to consider the question of manslaughter
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	Definition

	quantity of proof: how much do I have to prove?

principles
a. special significant in criminal trial
b. /based on sympathy/prejudice, but reasons vis-à-vis evidence
c. /absolute certainty, but more than imaginary or frivolous[footnoteRef:6] [6:  천박한] 

d. more than BOP

pitfalls
normalization, obscuring “doubt” with other adjectives
exact articulation of above principles not determinative
reverse onus clause flips the burden from Crown to A  violates s. 11(d) of Charter



[bookmark: _Toc153552969]R v Lifchus 1997
	TAKEAWAY: no proof of “absolute certainty” but require sureness that surpasses above doubts, more than probability standard

	Facts
	a. A (stock broker) accused of fraud and theft
b. A convicted of one and acquitted for the other

	Issue
	did TJ err in how he instructed jury about BRD?
	Holding
	NO

	Reasons
	A: judge did not properly explain the burden of proof to the jury

BRD not an imaginary or frivolous doubt, it is logically derived from evidence or absence of evidence
judge must no use plain language definition; they must include descriptions of the important underlying concepts of criminal law that must be considered, and the specific degree that must be proven to be acceptable

model charge to jury explaining reasonable doubt
· burden is always on Crown
· reasonable doubt: based on common sense and reason not sympathy or prejudice
· does not have to prove absolute certainty
· likely/probably guilty is insufficient
 reasonable doubt ≠ moral certainty
· cannot define meaning through examples of daily life and is not described as “serious”, “substantial”, “haunting” or “sure”



[bookmark: _Toc153552970]R v Starr 2000
	TAKEAWAY: must follow guidelines from Lifchus, also emphasize that reasonable doubt is closer to absolute certainty than BOP 

	Facts
	TJ told the jury that the phrase reasonable doubt had no special connotation and it did not require proof of an absolute certainty

	Issue
	did the TJ err in how he instructed the jury to interpret BRD?
	Holding
	YES

	Reasons
	error in charge is that the jury was not told how a reasonable doubt is defined
 must be instructed that he standard of proof in criminal trial is higher than probability standard used in everyday decisions and civil trials
not follow Lifchus standard: failed to impress importance of reasonable doubt
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[bookmark: _Toc153552971]Actus Reus
	Definition

	guilty act

	Requirements

	1. physical voluntariness (required)
2. act/omission (required)
3. circumstances
4. consequences/causation
5. contemporaneity


[bookmark: _Toc153552972]Voluntariness
	Definition

	“The prohibited conduct must be a product of the free will of the accused”
= consciousness + control
· /consciousness = /voluntary = /moral liability
· moral blameworthiness: must be morally liable for act



[bookmark: _Toc151404695][bookmark: _Toc153552973]R v Larsonneur 1933  UK kicked out
	TAKEAWAY: improperly ignored the voluntariness but held AR

	Facts
	d. appellant was endorsed not to work in UK, left UK
e. Irish authorities sent her back to UK
f. appellant detained & charged, later convicted for 'being an alien to whom leave to land in UK has been refused was found in the UK

	Procedure
	guilty through circumstances beyond her control  3d imprisonment + deport

	Issue
	did accused voluntarily return to UK?
	Holding
	No; deportation

	Reasons
	Aliens Order
· appellant went to Irish Free State and came back to UK after condition changed
· how she returned immaterial
AR: illegal stay in the country but involuntary



[bookmark: _Toc151404696][bookmark: _Toc153552974]Kilbridge v Lake 1962  traffic ticket involuntarily disappeared
	TAKEAWAY: involuntary act/omission = no AR

	Facts
	a. appellant parked car; got traffic ticket
b. warrant of fitness removed from his car during absence (involuntary removal)
c. appellant wrote explanation

	Procedure
	convicted for parking tickets

	Issue
	intention/knowledge relevant to AR?
	Holding
	YES; thus no AR

	Reasons
	involuntary removal of warrant  removal ≠ AR
 physical voluntariness /satisfied
 no AR



[bookmark: _Toc151404697][bookmark: _Toc153552975]R v King 1962  dentist anesthetic + car accident
	TAKEAWAY: no AR unless voluntary + controlled

	Facts
	a. D injected with anesthetic during dentist visit
b. D not aware of the warning, went unconscious during drive
c. D hit rear of parked car, charged with impaired driving

	Procedure
	CA: no conviction

	Issue
	did D act voluntarily in committing AR?
	Holding
	No

	Reasons
(Hewart)
	D was not aware of the effect of anesthetic (= involuntary) and not in control during act (amnesia = no control)



[bookmark: _Toc151404698]
[bookmark: _Toc153552976]R v Ruzic 2001  duress in AR
	TAKEAWAY: voluntariness essential in AR

	Facts
	a. D caught for possession of drugs
b. D claimed duress

	Issue
	did D commit offense under duress?
	Holding
	No; no AR

	Reasons
(Label)
	duress = /exercise moral power to choose


[bookmark: _Toc153552977]Act, Omission, Status
	Definition

	act: positive act, commission
ex. break, communicate, abandon, sell, transfer

omission: failure to act
criminal law purpose: create positive duties, if not then sanction non-compliance
ex. prevent commission of crime/reporting
liability for omission exceptional
legal duties to provide sufficient basis for criminal liability:
a. statutes
b. common law

status: punishment in absence of either act or omission
· very rare, most controversial
· no status offenses in CC
ex. homelessness (vagrancy) & use of penal law?

	specific omission offenses
	general omission offenses

	certain offenses punished for failing to act
= self-contained based omission
legal duty:
a. report treason (s. 50)
b. assist peace officer in arresting a person
(s. 129)
c. stop vehicle, identify, render assistance 
(s. 252(1))
	not explicitly defined (in statute, common law)
a. common nuisance
: endanger life, safety, public health, cause physical injury (s. 180(1))
b. criminal negligence: create possibility for criminal punishment
· omitting to perform duty, showing reckless disregard for lives or safety of people (s. 219(1))



[bookmark: _Toc151404699][bookmark: _Toc153552978]R v Browne 1997  swallowed cocaine, died
	TAKEAWAY: undertaking = binding intent; ≠ duty of care
legal duty does not arise from relationship or words (s. 217); two-part analysis for s. 219

	Facts
	a. victim swallowed cocaine bag, untreated for hours
b. A: “I’m going to take you to the hospital”  victim taken to the hospital and OD’d
c. A gave the hospital the 1) wrong name, 2) /disclose drug consumption
d. A charged with criminal negligence (s. 220): failing to immediately take victim to the hospital after drug consumption

	Procedure
	TJ: legal duty as co-dealer, A failed to discharge the duty knowing cocaine ingestion

	Provision
	s. 217: every one who undertakes to do an act is under a legal duty to do it if an omission to do the act is may be dangerous to life
s. 219: every one is criminally negligent who (a) in doing anything, or (b) in omitting to do anything that is his duty to do, shows wanton or reckless disregard for the lives or safety of other persons

	Issue
	Did A provide an undertaking of legal duty within the meaning of s. 217?
	Holding
	No

	Reasons
(Abella)
	no legal duty  no breach
simple promise ≠ legal duty
· s. 217: no pre-existing relationship still creates legal duty
 relationship between them does not apply
then what kind of undertaking leads to legal duty?
a. definition high enough to justify serious penal consequences
b. willingness to act ≠ legal duty
c. commitment which reliance has been placed
two-part analysis for s. 219
1) was there undertaking under s. 217?
2) if so, criminal negligence under s. 219?




[bookmark: _Toc151404700][bookmark: _Toc153552979]R v Thorton 1991  hiv blood donation
	TAKEAWAY: common law duties can be used to ground criminal law
common law duties in omission based offenses

	Facts
	a. A aware of his AIDS (HIV+) and its transmission, donated blood to Red Cross
b. A was aware of Red Cross not knowingly accepting HIV+ blood
c. A charged with offense to s. 176(a)

	Procedure
	TJ: 15 mo imprisonment
A appealed: no amount of offense; no proof of act endangering life or public health; no MR

	Provision
	

	Issue
	can a legal duty within the meaning of s. 180(2) be one which arises at common law, or must it be found in statute?
	Holding
	Yes; appeal dismissed

	Reasons
(Galligan)
	common law can be used to inform legal duties found under criminal law offenses
a. no amount of offense
· /lawful under s. 180(2)(a)
· no legal duty in donating contaminated blood
 common law requires everyone to refrain from conduct that could injure another
= legal duty in s. 180(2)
 donating HIV+ blood = breach of common law duty = offense in common nuisance
b. no proof of act endangering life or public health
· s. 180 /require actual injury: endanger potential recipients + healthcare workers
c. no necessary MR
· A knew not to donate blood: unnecessary to decide whether MR satisfies s. 180 req
where are legal duties found?
a. breach duty prescribed by common law: charged with common nuisance
b. common law duty to refrain from conduct which it is reasonably foreseeable could cause serious harm
problems
· difficult to know what is illegal
· CC prohibits common law offenses but courts use common law to incorporate legal duty



	[bookmark: _Toc151404701][bookmark: _Toc153552980]R v Cuerrier 1998

	criminal law unsettled on duties
should be limited to statutory duties from parliament, otherwise inconsistent with s. 9 abolishing of common law crimes


[bookmark: _Toc151404703][bookmark: _Toc153552981]Circumstances
	Definition

	not required, but common to have specific circumstances
· failure to prove = acquittal
· statutory definitions sometimes provided, some require judicial interpretation
· ex. s. 249(1) dangerous operation of motor vehicle: contextual
· some circumstances complete AR
· essential to identify AR in certain offenses
example: assault
AR: application of non-consented force
act: application of force
circumstances: non-consent


[bookmark: _Toc153552982]Consequences/Causation
	Definition

	consequences:
specific outcome of conduct
dangerous driving v dangerous driving causing death
not easy to distinguish consequences; whether consequences are caused by accused
example: death by criminal negligence (s. 220)
consequence: death
circumstance: negligence

	causation
more important ∵ AR of some CO involves causation of certain consequences

	Factual Causation
	Legal Causation

	is there some logical link between the accused’s conduct and the prohibited consequence?
test for factual causation
a. counterfactual test” isolate necessary condition
ask whether B would have happened if A had not 
b. “But for” test: THE TEST
“A is (but for) cause of B if B would not have occurred but for A’s occurrence”
ex. fire(A) caused the smoke(B) because smoke(B) would not have had occurred had fire(A) not also occurred
	is there a sufficiently strong connection between what accused did and the resulting consequence to justify criminal punishment?
can’t prove legal cause = no AR
a. did A contribute enough to be held criminally responsible for B?
b. The Crown must establish not only that the prohibited result occurred (consequence) but that the accused caused the particular result
· degree of moral culpability measured by beyond reasonable doubt
tests
a. first degree murder: substantial cause
b. other homicide: beyond de minimis

	issues with causation:
a. factual causation: was there a causal connection between the prohibited consequences and the act/omission of the accused?
b. remoteness: was the accused causally responsible in law for the injury/death of victim?


[bookmark: _Toc153552983]Factual Causation
[bookmark: _Toc153552984]R v Winning 1973  credit card application wrong info
	TAKEAWAY: false causation required for criminal liability, w/o factual causation, can’t prove causation

	Facts
	a. A applied for credit at Eaton’s, gave 2 false information but Eaton’s didn’t rely on those info anyways
b. A paid all advanced credit
c. A convicted on false pretenses

	Procedure
	A 14d imprisonment

	Issue
	were the accused’s fraudulent representation of the cause of her obtaining credit?
	Holding
	No; quash conviction

	Reasons
(Gale)
	A did not obtain credit by false pretense
· company did not rely on false information thus no causation



[bookmark: _Toc153552985]R v Gentles 2016
	TAKEAWAY: unusual case raises questions of factual causation

	Facts
	a. A charged with driving offenses after hitting 2 pedestrians (1 injured, 1 dead)
b. A impaired at accident

	Procedure
	acquittal of impaired driving; impairment did not play a role in the accident

	Issue
	did impaired driving play a role in the accident?
	Holding
	No; appeal dismissed

	Reasons
	not enough time to avoid and impairment did not contribute to causing death and injuries


· no factual causation of impairment to accident? thus no causation thus no AR?
[bookmark: _Toc151404704][bookmark: _Toc153552986]Legal Causation
[bookmark: _Toc153552987]Smithers v The Queen  LANDMARK CASE for manslaughter
	TAKEAWAY: SMITHERS Test for LEGAL CAUSATION
were the actions of the accused a contributing cause of death, outside of the de minimis range? = AR for manslaughter

	Facts
	a. A punched, kicked victim cause he made racial slurs
b. victim died (cause: aspiration of foreign materials in esophagus by vomiting) from kick
c. A charged for manslaughter

	Issue
	1. was there a problem with instructions that the judge gave to jury?
2. was there enough evidence to establish kick caused death beyond a reasonable doubt?
3. even if the kick caused the vomiting, can A be held responsible for the fact that the epiglottis failed?

	Holding
	1. No; 2. Yes; 3. Yes; appeal dismissed, convicted of manslaughter

	Reasons
	instructions to the jury
judge /tell juty to only consider medical evidence
 SCC: not error; can use both medical & other evidence to determine factual causation

did kick cause death?
sufficient evidence to support that the kick related to death, factual causation could be made out beyond reasonable doubt
legal causation requirement: accused’s actions = contributing cause of death outside of de minimis range
 but for test
 kick = contributing cause, not trivial or insignificant despite other factor (epiglottis)

can A be held responsible for faulty epiglottis?
Yes; thin skull rule applies here
faulty epiglottis /break causation or absolve D of criminal liability



[bookmark: _Toc153552988]R v Cribbin 1994  PFJ consideration in Smithers test
	TAKEAWAY: requirement for causation must be considered to be a PFJ akin[footnoteRef:7] to the doctrine of MR [7:  유사한] 


	Facts
	a. A beat victim, non-life-threatening injuries
b. victim drown in his own blood
c. A convicted for manslaughter

	Issue
	was the accused criminally liable for victim’s death?
	Holding
	No

	Reasons
(Arbour)
	A: causation threshold is too low in homicide, infringes upon PFJ in s. 7
fault element in manslaughter is objective foreseeability of bodily harm
 /trivial or transitory

consideration of Smithers causation test
· Smithers + appropriate level of fault was constitutionally complainant[footnoteRef:8] [8:  원고] 

· morally innocent should not be punished  accused /held responsible for consequences not attributable to them

constitutional argument
a. legal causation involves moral judgement as to blameworthiness than scientific inquiry
b. PFJ requires that rule triggering criminal responsibility be commensurate[footnoteRef:9] with the moral blameworthiness of conduct that it prohibits [9:  상응하는] 

 can’t be punished for manslaughter if there’s no moral blameworthiness
 void



	[bookmark: _Toc153552989]De minimis Test	Comment by Kyungwon Ha: I don’t get this

	is de minimis test too vague? NO
other causation test would not add precision ot the rule 

is de minimis test too remote? 
applies to the charge of murder as well
· addresses when consequences flow from acts/omissions
Crown must prove beyond a reasonable doubt that the mental element related to bringing about the consequence overshadows any concern that the consequence may not have been caused by the accused

constitutionality of the de minimis test

	GO OVER DURING REVIEW



[bookmark: _Toc153552990]R v Harbottle 1993  FD murder test
	TAKEAWAY: Causation test for FD murder (= substantive cause test)

	Facts
	a. A confined a woman with companion, companion SA’d victim, D watched
b. two strangled her to death
c. A convicted for first-degree murder under s. 231(5)

	Procedure
	TJ: evidence which jury could have found murder planned & premeditated by both

	Issue
	1. did A cause death in such a way that he should be criminally responsible for FD murder
2. do we need higher standard of causation for s. 231(5)?

	Holding
	YES

	Provision
	s. 231(5) of CC murder is a first degree murder irrespective of if it planned and deliberate where death is caused by a person while committing/attempting to commit another offense (including forcible confinement, sexual assault)

	Reasons
(Cory)
	A: language that “death is caused” requires more than just him assisting in killing
 /meet standard of legal causation
there is a higher standard of legal causation for murder under s. 231(5) because of the extra deprivation of liberty and specter[footnoteRef:10] of punishment for this offense [10:  망령] 


s. 214(5): changed terms from “by his own act caused or assisted in causing death” to “when the death is caused by that person”
 omitted assist  parties to murder not included
 judges don’t want to make distinction btw someone strangling and assisting

FD murder: aggravated form of murder, not distinct substantive offense
· must establish substantial + high degree of blameworthiness

FD Murder Causation Test
requirement higher than Smithers (manslaughter)
requires A play active role in killing (essential + substantial); no need for physical
Crown must establish BRD below to find guilty for FD murder
a. A guilty of underlying crime of domination/attempting to commit the crime
b. A guilty of murder of victim
c. A participated in the murder that he was a substantial cause of death of the victim
d. no intervening act of another which resulted in A no longer being substantially connected to death of victim
e. crimes of domination & murder were part of the same transaction

application to the case
satisfies all elements of the test



[bookmark: _Toc153552991]R v Nette 2001  SD murder test
	TAKEAWAY: SD murder adhere to Smithers test of legal causation

	Facts
	a. A + accomplice broke into victim’s house, tied her up, robbed her and left her where she later passed
b. A convicted of SD murder

	Procedure
	jury: SD murder
CA: appeal dismissed; SD murder

	Issue
	what is the appropriate test for legal cauation?
	Holding
	SD murder (Smithers)

	Reasons
(Arbour)
	A: higher standard of causation from Harbottle (substantive cause test) should apply
 should not be held criminally responsible

test application in homicide
 both not adequate for SD murder
a. FD murder: Harbottle (substantive cause test)
b. all homicide: Smithers (beyond de minimis test)
· cause not insignificant can be expressed as cause that is significant
· SD murder adhere to Smithers test

causation for SD murder
a. standard of causation for SD murder should be positively stated in that the actions of the A must have been a significant contributing cause of death
b. Smithers and Harbottle = 2 tests for legal causation
 now worded ‘significant contribution’

	Concur (LHD)
	not insignificant ≠ significant
new test creates higher threshold of causation than Smithers test, more semantic difference btw significant v not insignificant, or more than trivial
· should reformulate Smithers test



	SUMMARY: multiple contributing causes

	1. Smithers: epiglottis; kick to stomach
· applies to all homicide except s. 231(5) = manslaughter, SD murder
· did the A make a significant contribution to victim’s death?
2. Harbottle: holding down legs while strangling victim
· substantial causation test: did the A commit an act/series of acts which are of such nature that they must be regarded as substantial and integral cause of death?
· applies to s. 231(5): FD murder while committing another unlawful act
3. Nette: tying up the victim; other factors relating to physical health and death



can an intervening act break the chain of causation so that we can say A is no longer from the consequences of B?

[bookmark: _Toc153552992]R v Pagett 1983  police killing hostage
	TAKEAWAY: causation and jury directions
act of self-defense, provoked by party A, resulting in death of victims does not absolve party A from being criminally liable

	Facts
	a. A held 16y pregnant girl hostage when resisting for arrest, used her for shield
b. police shot A and killed the girl
c. A charged with her murder

	Procedure
	Trial: judge directed jury that they would convict A of manslaughter if a reasonable person in similar circumstances could foresee that his unlawful acts would cause the girl some type of harm

	Issue
	can A be held criminally responsible for death of victim when her death was the immediate cause of the act of another person?

	Holding
	YES; A legally responsible for death

	Reasons
(Robert Golf)
	intervening act = police shooting the girl (= cause of death) = self-defense
 police acted reasonably in self-defense, A still responsible for death because he set the train of motion
homicide often unnecessary to give jury instructions regarding causation



[bookmark: _Toc153552993]R v Maybin 2012  bouncer intervened; chain of action
	TAKEAWAY: intervening act interrupting chain of legal causation

	Facts
	a. A repeatedly punched victim in the face + head, victim became unconscious
b. bar bouncer struck victim in the head  victim died
c. medical evidence inconclusive about who caused death

	Procedure
	TJ: A + bouncer independent acts
possible cause of death: a) punch by A, b) blow by bouncer, c) both
 either of the punches (a and b) not significantly contributing cause  both acquitted

	Issue
	1. did A legally cause death of the victim?
2. did the bouncer’s act break the chain of causation?

	Holding
	Yes; no bouncer did not break the chain of legal causation

	Reasons
(Karakatsanis)
	factual causation
A factually caused death; made victim unconscious
· factual causation not limited to direct/immediate
· argued TJ /establish factual causation
bouncer /factual causation  dismiss appeal 
 TJ erred in factual causation inquiry

legal causation
intervening act: purpose of reducing scope of acts which generate criminal liability
 bouncer’s blow not significant cause of death

did intervening act interrupt chain of causation?
a. intervening act objectively foreseeable  No: reasonably foreseeable that bar staff would intervene the assault to prevent potential harm	Comment by Kyungwon Ha: Not able to objectively foresee or independent intervening act break chain of causation: does this mean that these acts are held criminally liable?
b. intervening act independent act  Yes: cannot treat bouncer’s act as so far removed that it should be treated as a sole cause of victim’s death
 unforeseeable or independent intervening act sufficient to break/establish chain of legal causation

reasonable/objective foreseeability
is it fair to attribute the resulting death to the initial actor?
· was the intervening act foreseeable?
· reasonably foreseeable that A’s assault would have provoked intervention
· dissent: unprovoked assault by bouncer also foreseeable
· legal causation/require objective foreseeability

independent act	Comment by Kyungwon Ha: 밑에 질문들 이해가 잘 안감
were the effects of A’s action effectively overtaken by more immediate causal action of another party acting independently?
were the actions of A merely setting the stage of the intervening act or did A trigger/provoke the act of intervening party?

reasonable foreseeability & intentional/independent act = tool to assist addressing whether the unlawful act of A was a significant contributing cause of death



	[bookmark: _Toc153552994]Intervening Acts tools

	Reasonable Foreseeability

	: was the general nature of the intervening act and the risk of non-trivial harm objectively foreseeable at the time of the dangerous and unlawful act?
more appropriate to use for natural events
· look at general nature of intervention (not specific act itself)
was the intervening act so unforeseeable that it would not be fair to hold A morally responsible?

	Independent Act

	: were the effects of A’s actions effectively overtaken by the more immediate causal action of another party acting independently?
more appropriate to use when third-party involved	Comment by Kyungwon Ha: But isn’t intervention all involve third-party?
did the acts of A merely set the stage for intervention or did the acts of A trigger/provoke the act of third party

	when intervening acts do not sever chain of causation

	s. 224 not broken if death could have otherwise been prevented by resorting to proper means
ex. punch sb in a fight and cause internal bleeding, but unaware. go home and die
 not getting medical attention /break chain

s. 225 not broken if immediate cause of death is proper/improper treatment that is applied in good faith
ex. assault B, B goes to hospital, given sub-standard treatment although applied in good faith, B dies
 A still legally responsible for death
∵ bodily injury = significant contributing act



	[bookmark: _Toc153552995]Three Cs of Actus Reus

	CONDUCT
	CIRCUMSTANCE
	CAUSATION/CONSEQUENCE


[bookmark: _Toc153552996]Contemporaneity
	Definition

	principles concerning the relationship between MR and AR that require two elements coincide temporally
temporal overlap between conduct (AR) and mental fault (MR)
 holds proof of offense require both AR and MR to coincide (sometimes no MR ex. speeding)

intent and act must concur to constitute the crime (Paget)
 otherwise, law would be punishing either for guilty conduct w/o MR or guilty thoughts not expressed

do not punish for failure to act
· exception of breaching legal duty (offense, statute, common law)



[bookmark: _Toc153552997]Fagan v Commissioner of Metropolitan Police 1969  stepping on police with car
	TAKEAWAY: omission cannot be equated with action normally, but this case omission is considered as an act
superimposition of MR element is applicable at any point of transaction

	Facts
	a. A charged with assaulting police officer
b. T1: A drives onto officer’s foot (/intent, no awareness)
c. T2: officer “get off”, A realizes then waits a minute to remove the car

	Issue
	was there a sufficient temporal overlap between MR and AR that satisfies the requisite elements of the offense of assault?

	Holding
	Yes; A criminally liable for assault

	Provision
	assault s. 265(1) a person commits an assault when (a) without the consent of another person, he applies force intentionally to that other person, directly or indirectly

	Reasons
	T1
AR: application of non-consensual force
MR: no intent
T2
AR: no act; failure to remove wheel
MR: intent to apply force

elements of assault
a. application of force
b. intention
c. without consent of other person
AR and MR /overlap in T1 and T2
 but interprets T1 & T2 as a continuing act
 omission here is also an act; A intentionally omitted to move the car = positive act

	Dissent
	no contemporaneity
this is punishment for omission
· continuing acts possible but no effort by A to maintain the wheel = /positive act



[bookmark: _Toc153552998]R v Miller 1982  cigarette fire arson
	TAKEAWAY: duty theory to resolve contemporaneity issue: unintentional act followed by intentional omission to rectify = intentional/reckless

	Facts
	a. A spawning[footnoteRef:11] in B’s house with cigarette, fell asleep and cigarette lit mattress on fire [11:  죽치다] 

b. A didn’t do nothing, moved to another room and house caught on fire
c. A charged with arson

	Issue
	was there sufficient overlap between MR and AR for A to be charged with arson?

	Holding
	Yes

	Provision
	arson s. 434 every person who intentionally or recklessly causes damage by fire or explosion to property that is not wholly owned by that person is guilty of an indictable offense and liable to imprisonment a term not exceeding fourteen years

	Reasons
	elements for arson
a. cause damage by fire
b. damaged property not owned
c. /reckless behavior, has to be intentional (MR element)

AR
elements: voluntariness, act/omission, circumstances, consequences
· circumstance: person causing damage /own property
· consequence: caused damage by fire
· act: cause fire

MR
element: intentional/recklessly caused fire
/intent but failed to stop = intentional acting
D aware of the fire then moved to another room
· fire ≠ MR
· A should not escape liability merely because of omission

application to case
T1: set fire on  mattress
· AR: cause fire (satisfies a and b for arson)
· MR: no intention
T2: move room
· AR: failing to do something (omission) = no AR?
· MR: awareness of risk
 CA: unintentional act, followed by intentional omission to rectify, can be regarded in total as an unintentional act
 HL: reject CA, legal duty is created to prevent danger from occurring  criminal liability



	[bookmark: _Toc153552999]Continuing Act v Duty Theory

	continuing act (Fagan)
MR can be superimposed if you look at sequence of events as one continuous act

duty theory (Miller)
if you create and are aware of the danger, a legal duty is created; failure to take steps to prevent creates criminal liability
 easier to explain to jury



[bookmark: _Toc153553000]R v Cooper 1993  killed during black out
	TAKEAWAY: nonconcurrent contemporaneity
continuing transaction rule applies

	Facts
	a. A got angry, grabbed victim by throat and shook her
b. A blacked out, victim died
c. A charged under s. 229 for murder of passenger in his car

	Issue
	was there sufficient contemporaneity to establish the offense of homicide?

	Holding
	Yes; conviction upheld

	Provision
	murder s. 229 a person commits murder if they accidentally kill a third party while attempting to kill or cause someone else injury likely to lead to death

	Reasons
(Cory)
	elements of culpable homicide
a. murder where person causes death
b. causing bodily harm that he knows that it’ll likely cause death in reckless manner regardless of death

T1: strangulation
· AR: strangle (consequence not established yet atm)
· MR: dispute in SCC but present
T2: death
· AR: fully established – causing death
· MR: no intent to cause bodily harm
his awareness doesn’t matter as soon as intention is formed; MR is present
 T1 &T2 seen as continuous transaction = contemporaneity exists

re Meli v The Queen (not mentioned in class)
applied continuous transaction rule: at some point, MR coincides with the series of act

general
elements of offense must coincide in time, but AR and MR do not need to coincide precisely, but minimum overlap required

	Dissent
(Lamer)
	accused needed to have conscious awareness during AR
precise overlap requried



[bookmark: _Toc153553001]R v Bottineau 2011  grandfather child abuse
	TAKEAWAY: application of continuing transaction rule

	Facts
	a. A charged with murder of 5y grandson & forcible confinement of 6y granddaughter
· neglect & abuse over long time
b. A: no specific point where requisite MR was formed for murder

	Issue
	was there sufficient contemporaneity to establish offenses of homicide?

	Holding
	Yes

	Reasons
	court rejected A’s argument: sufficient for Crown to prove at some point during AR that A knew grandson’s death was the probable consequence of the abuse/neglect
applied continuing transaction rule
A: Crown can’t pinpoint the moment of MR
· doesn’t matter



[bookmark: _Toc153553002]R v Williams 2003  HIV sex
	TAKEAWAY: all elements of AR must be present concurrently in order to superimpose MR

	Facts
	a. A charged with aggravated assault under s. 268 of CC
b. A + victim had consensual sexual relationship
c. A learns he has HIV but continues to engage in unprotected sex

	Issue
	do AR and MR coincide sufficiently to make out the offense of aggravated assault?

	Holding
	A chargeable with assault/attempted aggravated assault (s. 265), not aggravated assault

	Reasons
(Binnie)
	
	
	pre-diagnosis
	post-diagnosis

	AR
	consent to sex  AR ❌
	no consent = AR for assault ✅
just bodily harm, not life endangerment

	MR
	no objective foresight of risk  MR ❌
	intent to apply non-consented sex ✅


 prove endangerment of victim’s life: Crown needs to establish that victim was not infected post-diagnosis
no AR pre-diagnosis  /superimpose MR from T2



[bookmark: _Toc153553003]R v Forcillo 2018  police shot too many times	Comment by Kyungwon Ha: How is this causation issue? Why wasn’t continuous transaction rule apply here?
	TAKEAWAY: causation and contemporaneity case

	Facts
	a. A + partner responded to a call that young man is on a streetcar with knife
b. man /respond to request to drop weapon, walked towards A so A fired 3 shots
c. man died (cause of death: shooting), but fired 6 more shots after man laid on floor
d. A charged for 1) SD murder for first shots that killed the man, 2) attempted murder for second round of shots

	Issue
	were the first and second rounds of shots discrete transactions that warrant two separate charges?

	Holding
	YES; two separate charges

	Reasons
	A: defense of lawful use of force (s. 25) + self-defense (s. 34)
two counts promoted trial fairness and ability of A to effectively present his defense

each offense involves a state of mind
MR is not just one state: various standards of fault + exact standard depends on circumstances
 requires interpretation


[bookmark: _Toc153553004]SUMMARY
	AR + MR = OFFENSE

	ACTUS REUS

	voluntariness
	act/omission
	circumstances
	consequences
	contemporaneity




[bookmark: _Toc153553005]Mens Rea
	Definition

	guilty mind, fault, mental element, mental state

various standards of fault, requires interpretation
∵ different levels of culpability related to MR
ex. homicide, degrees of murder, manslaughter: differential treatments to offenses by hierarchy of standards = culpability or blameworthiness

without MR, no offense
morally innocent should not be punished
sufficient blameworthiness to deserve punishment
conduct requires voluntariness by willing mind to be judged guilty



[bookmark: _Toc153553006]R v Tolson
	TAKEAWAY: important in understanding meaning of MR

	Notes
	different standards and different states of mind by the same MR
ex. murder v manslaughter
distinguishing MR of offense: maliciously, fraudulently, negligently, etc

define fault
courts interpret fault elements by themselves
provision + principles of interpretation developed by case law


[bookmark: _Toc153553007]Subjective Fault (SF)
	Definition

	MR is essential element of criminal offense

fault elements: courts determine meanings of these through case law
1. intention
2. knowledge
3. recklessness
4. wilful blindness
5. negligence



[bookmark: _Toc153553008]R v ADH 2013  abandon newborn
	TAKEAWAY: presumption that parliament intends to create offenses with SF standard unless otherwise stated

	Facts
	a. A gave birth unexpectedly in store bathroom; unaware that she was pregnant, thought the baby was dead so left it in the bathroom 
b. A charged under s. 218 for abandoning her child

	Procedure
	TJ: acquittal; Crown /establish subjective MR (intention to abandon or knowledge)

	Issue
	does s. 218 require SF or OF?
	Holding
	YES; SF

	Provision
	s. 218 everyone who unlawfully abandons or exposes a child who is under the age of ten years, so that its life is or is likely to be endangered or its health is or is likely to be permanently injured
s. 219 presumption that parliament intends crimes to have a subjective fault element

	Reasons
	presumption that parliament intends crimes to have SF element unless there is something else
 morally innocent should not be punished
no MR  no liability in true crime
· true crime: any offense that requires MR; regulatory crimes do not require MR
· offenses w/o SF in CC = RO or SL
strength of the presumption (s. 219)
“principle of first resort”
· presumption gave answer to interpretive question unless statute said otherwise

 these are how courts recognize & incorporate important values into legal context; assist in choosing between competing values



	[bookmark: _Toc153553009]Common Sense Inference

	used to establish subjective MR v objective MR
reasonable people acting intend the consequences of their actions
· consequence likeliness from the act increases  easier inference for intention
≠ application of OF

purpose: to determine what the particular A intended (Buzzanga and Durocher)
· can’t use OF unless stated in the provision
closer approach to OF but predicting what a reasonable person in A’s shoes would foresee by acting



[bookmark: _Toc153553010]R v Buzzanga and Durocher 1979  wilful = intention
	TAKEAWAY: reasonable to assume A foresaw probable consequences; use common sense inference
willful = intention in context of offense

	Facts
	a. A passed around pamphlet written in anti-French bigots[footnoteRef:12]  [12:  편협한] 

b. A charged under s. 319(2) for inciting[footnoteRef:13] hatred against identifiable group [13:  선동하다] 


	Procedure
	TJ: expression ‘willfully promotes hatred’ in s. 319(2) = intention

	Issue
	what is the meaning of ‘willfully promotes hatred’ in s. 319(2)?

	Holding
	willful = intention, /include recklessness

	Provision
	hate speech and FE s. 319(2) offense to communicate, except in private conversation, statements that willfully promote hatred against an “identifiable group”

	Reasons
	need mental attitude to constitute intention
· need to determine what A intended, not what a reasonable person would have assumed to be intended

application of common sense inference
presumes offense has SF
what a reasonable person would have realized/known may be of use to determine what the accused thought: if foresaw probable consequences  intention
MR present

“willfully” does not have fixed meaning
· s. 319(2): intention
· A willfully promoted hatred if:
a. their conscious purpose in distributing pamphlets was to promote hatred
b. they foresaw promotion of hatred would morally certain to result from distribution but distributed it as a means of achieving another purpose

if willful = reckless
did A publish the pamphlet knowing there was a risk that publishing the pamphlets would lead to promotion of hatred
 easier to establish

if wilfull = intention
did A publish the pamphlet with the intention to promote hatred?
 harder to establish

	Notes
	for intent (down below)
a. case establishes that willfulness = intention, in context of offense
b. helps us appreciate contours of intention; what is intention in relation to recklessness
c. demonstrates why motive ≠ intention



[bookmark: _Toc153553011]R v Tenant and Naccarato 1975
	TAKEAWAY: authority for common sense inference being used to establish SF

	Notes
	“since people are usually able to foresee the consequences of their acts, if a person does an act likely to produce certain consequences it is reasonable to assume that the accused also foresaw the probable consequences of his act and if he nevertheless acted so as to produce those consequences, he intended them”
≠ fixing someone with OF


[bookmark: _Toc153553012]Intent
	Definition

	exercise of free will to use particular means to produce a particular result (Lewis)
ex. culpable homicide s. 229(a)(1) murder where the person who causes the death of a human being means to cause him death
· Buzzanga: to act with intention/knowledge of result that is prohibited

purpose: to act for the purpose of bringing about a particular result
synonym to intent
ex. s. 21(1)(b) everyone is a party to an offense who does or omits to do anything for the purpose of aiding any person to commit it

willfulness = intent

 highest standard for Crown to prove
when a court has to infer SF, there is not a particular MR that the court will go by default; everything case

intent v motive
= distinct concepts (Lewis)
motive: what precedes, induces intention
· before action
intention: exercise of free will
ex. intention: rob a bank / motive: pay for law school tuition
not required for: a) criminal liability, b) MR



[bookmark: _Toc153553013]R v Lewis 1979
	why do we need motive?
1. motive is always relevant  evidence of motive admissible (R v Barbour)
2. motive is no part of crime and legally irrelevant to criminal responsibility
3. proved absence of motive in favor of A; worthy of mentioning to the jury
· lack of motive can help disprove MR
4. proved presence of motive helpful to Crown when evidence is purely circumstantial
5. motive is question of fact and evidence and the necessity of referring to motive in the charge to the jury fails within the general duty of TJ to outline cases
6. each case will turn on its unique set of circumstances

exception to motive consideration
religious or political motive in terrorism definitions (s. 83.01) (Khawaja)



[bookmark: _Toc153553014]R v Steane 1947  Nazi radio case
	TAKEAWAY: intent and motive can be confused
if crime includes specific intention in its wording, this must be proven BRD to convict, can’t presume

	Facts
	a. A (UK radio announcer) forced to broadcast for the Nazis during WW2
b. A charged with “doing acts likely to help enemy with the intention to assist the enemy”

	Issue
	if specific intention is mentioned in an offense, must it be proven for conviction?
	Holding
	No

	Reasons
	“intent to assist the enemy”
no intent to assist enemy ∵ forced + threatened
· no presumption that the action implied his intent
motive: save family
 crime /proven, A must be acquitted


[bookmark: _Toc153553015]Knowledge
	Definition

	lower SF than intention
willful blindness can be imputed/substituted for knowledge



[bookmark: _Toc153553016]R v Theroux 1993  test for fraud
	TAKEAWAY: knowledge of prohibited act + prohibited consequence = fraud MR
test for fraud

	Facts
	a. A (construction company owner) tells buyers they have deposit insurance (doesn’t)
b. A’s company goes bankrupt, houses not built  purchasers lose deposit
c. A charged with fraud under s. 380(1) for lying about having deposit insurance

	Issue
	does the offense of fraud require intention to defraud or is MR requirement a lower standard?

	Holding
	appropriate fault requirement for fraud = knowledge

	Provision
	fraud s. 380(1) everyone who, by deceit, falsehood or other fraudulent means, whether or not it is a false pretense within the meaning of this act, defrauds the public or any person, whether ascertained or not, of any property, money or valuable security or any service

	Reasons
	A: no MR for fraud ∵ he honestly believed that the houses would be built
knowledge required for AR too

fraud
require deliberately practiced fraudulent acts which, in the knowledge of A, actually put the property of others at risk

application to this case
court rejected A’s argument of no knowledge
A hoping deprivation wouldn’t happen irrelevant
infer subjective knowledge
a. A knew others would act on the fact that there is deposit insurance and put their property at risk
b. A must have subjective awareness that his conduct will put property/economic expectations of others at risk

AR: deceit (prohibited act) + deprivation (prohibited result)
MR: knowledge of prohibited act + knowledge of act may lead to deprivation

SF should be broad enough to catch secondary incidents of disadvantaging other people, even when this is not the intent of the fraudster
exception: negligence, AR  MR will be subjective

test for fraud
A must:
a. knowingly undertaken the acts in question
b. aware of deprivation/risk of deprivation could follow likely consequence



[bookmark: _Toc153553017]Willful Blindness
	Definition

	deliberately ignoring to further inquire about the situation to gain knowledge
can be held equivalent to having knowledge



[bookmark: _Toc153553018]R v Briscoe 2010  willful blindness landmark
	TAKEAWAY: willful blindness = actual process of suppressing a suspicion  treated equivalent to having knowledge

	Facts
	a. PO decided he wanted to kill the victim, others lured her into a car
b. A told victim to be quiet + held her
c. A charged under s. 21(1)(b) as a party to FD murder, kidnapping, SA

	Issue
	can a person be charged under s. 21 if they did not know a crime is being committed?

	Holding
	YES; willful blindness can be substituted for knowledge

	Provision
	a party to offense s. 21(1) everyone is a party to an offense who (b) does not omits to do anything for the purpose of aiding any person to commit it

	Reasons
	willful blindness
actual process of suppressing a suspicion
imputes knowledge to A

application to this case
evidence of willful blindness by A
a. told police that he believed there was a good chance sb would be killed
b. admitted that he did not ask his friends about their intention bc he didn’t want to know


[bookmark: _Toc153553019]Recklessness
	Definition

	found in attitude of one who, aware that there is danger that his conduct could bring about the prohibited result despite the risk
≠ negligence
 minimal form of SF



[bookmark: _Toc153553020]R v Sansregret 1985  DV rape willful blindness	Comment by Kyungwon Ha: Why is this not recklessness?
	TAKEAWAY: distinction btw recklessness v willful blindness
in willful blindness, A cannot be acquitted from mistake of fact in consent

	Facts
	a. A + complainant lived together, in DV situation
b. complainant broke up with A; A attacked her + engaged in intercourse
c. A’s parole officer encouraged complainant not to press charges
d. A again broke into complainant’s house + threatened her with a knife
e. complainant only engaged in intercourse to prevent further violence
f. A charged for rape

	Procedure
	TJ: A acquitted; A mistakenly believed she had consented
CA: overturn ruling; not an air of reality about mistaken belief in consent

	Issue
	can A be fixed with knowledge in consent by his willful blindness of it?

	Holding
	Yes; willful blindness

	Reasons
	recklessness v willful blindness
recklessness: when someone sees the risk and still takes the chance
willful blindness: where a person who has become aware of the need to inquire but does not
difference: culpability in recklessness justified by consciousness of the risk, while willful blindness justified by A’s fault in deliberately failing to inquire when he knows to inquire

application to this case
aware of the likelihood of complainant’s reaction
self-deception of willful blindness
A deliberately ignorant, law presumes knowledge – forced nature of consent


[bookmark: _Toc153553021]Negligence
	Definition

	failure to take reasonable are (more objective standard)



	
	NEGLIGENCE
	RECKLESSNESS
	WILLFUL BLINDNESS

	see risk
	❌
	✅
	✅

	knowledge of danger
	❌
	✅
	❌ doesn’t inquire

	reasonable care
	❌
	N/A (persists)
	❌

	objective/subjective
	objective
	subjectve


[bookmark: _Toc153553022]SUMMARY – SF
	scenarios
	AR
	MR

	Miller-related

	A lights cigarette, holds it against mattress until it catches fire  mattress burns
	holds cigarette
	intention: cause damage

	A lights cigarette, holds it against mattress while he answers a phone call  mattress burns
	holds cigarette
	recklessness: predictable consequence of holding cigarette = fire; proceeds anyway

	

	A walks up to the victim and starts massaging her shoulders. victim tells A to stop but A continues
	apply non-consensual force
	intention: apply force
knowledge: no consent

	A walks up to victim and starts massaging her shoulders. victim cringes, but doesn’t say anything. A continues to massage victim
	apply force
	intention: apply force
willful blindness: suspicion (cringe) but fails to inquire


[bookmark: _Toc153553023]Objective Fault (OF)
	Definition

	what would a reasonable person think?
lower fault standard than SF

application of OF
dangerous driving causing death (DDD)
unlawful act of manslaughter (UAM)


[bookmark: _Toc153553024]Marked Departure (Penal Negligence)
	Definition

	marked departure from conduct of a reasonable person in the circumstances
· punishment for dangerous acts even if unintentional
· considers circumstances

modified objective test used (Hundal)
a. requires A’s conduct amount to “marked departure” from the reasonable person’s situation
b. requires all relevant circumstances be taken into account in assessing whether a reasonable person would have been aware of the risks of the conduct

relevant offenses
· dangerous driving (s. 320.13)
· careless use of firearm (s. 79)
· unlawfully causing bodily harm (s. 269)
· arson by negligence (s. 436(1))

penal negligence test (Creighton)	Comment by Kyungwon Ha: Do we apply both modified objective test and penal negligence test?
a. is there AR?
b. is there MR? did A direct their mind to the risk and need to take care in the way a reasonable person would in the circumstance?
c. did A possess requisite capacity to appreciate risk from his conduct?

	use modified objective test : applies to all penal negligence
PN could be mere civil negligence too


[bookmark: _Toc153553025]Dangerous Driving causing Death (DDD)
	Definition

	AR: dangerous driving
MR: marked departure from standard of care expected of a reasonable person

3-part test for DDD
a. AR: was A driving in a manner that was dangerous to the public?
b. MR1: would a reasonable person have foreseen the risk? (= OF)
c. MR2: was A’s failure to foresee the risk a marked departure from reasonable person’s actions? (= SF considered)



[bookmark: _Toc153553026]R v Hundal 1993  DDD
	TAKEAWAY: modified objective test = reasonable person in similar circumstances would do

	Facts
	a. A driving overloaded dump truck, moved into an intersection on a red light and hit someone in the intersection on a green light
b. A charged with DDD

	Issue
	what is the MR requirement for DDD? what is the test for an OF requirement?

	Holding
	modified objective test applied for DDD; appeal dismissed

	Provision
	dangerous driving s. 320.13 (1) everyone commits an offense who operates a conveyance in a manner that, having regard to all of the circumstances, is dangerous to the public
(2) and causes bodily harm to another person
(3) and causes death of another person

	Reasons
	dangerous driving requires OF  modified objective test

marked departure from what reasonable person would do in A’s situation
· reasonable person would stop  A didn’t stop = marked departure

circumstances attached to the reasonable person:
a. environmental factor (ex. weather, traffic, etc)
b. circumstances regarding illness and disability (ex. seizure, etc)
 personal factor not considered bc driver’s license requires certain standard of physical + mental health and capabilities

modified objective test: modification of objective test
c. requires A’s conduct amount to “marked departure” from the reasonable person’s situation
d. requires all relevant circumstances be taken into account in assessing whether a reasonable person would have been aware of the risks of the conduct



[bookmark: _Toc153553027]R v Beatty 2008  momentary lapse
	TAKEAWAY: momentary lapse of attention ≠ marked departure

	Facts
	a. A’s truck crossed center line for no clear reason, crashed into oncoming car  3 died
b. A didn’t know what happened (momentary lapse)
c. A charged with 3 counts of DDD

	Procedure
	TJ: acquittal bc /marked departure from conduct of a reasonable person

	Issue
	was the momentary act of negligence sufficient to constitute dangerous operation of motor vehicle causing death within the meaning of s. 320.13?
a. is the marked departure requirement part of AR/MR?
b. what role does the mental state of A play in a modified objective test?

	Holding
	No; acquittal
a. marked departure = required for MR
b. mental state relevant ∵ intent on DD  meet SF  establish MR

	Provision
	dangerous driving s. 320.13 (3) everyone commits an offense who operates a conveyance in a manner that, having regard to all of the circumstances, is dangerous to the public and causes death of another person

	Reasons
(Charron)
	dangerous driving test
AR: was A driving in a manner that was dangerous to the public?
MR: did the conduct of A amount to a marked departure from the reasonable person’s action?

application to this case
AR: YES; dangerous to oncoming traffic
MR: NO; mere departure
 few seconds of negligence; even good drivers have momentary lapse, should not criminalize
 momentary lapse ≠ marked departure

modified objective test
a. marked departure? NO
b. proof that reasonable person in the circumstance would have been aware of the risks
 maybe (not known)
 OF not applicable

	Dissent
(McLachlin)
	marked departure analysis should be considered in AR
· act itself dangerous  infer in MR from the finding
· w/o marked departure analysis in MR, not different from highway act offense



[bookmark: _Toc153553028]R v Roy 2012  DDD three part test
	TAKEAWAY: three-part test for DDD; simple misjudgment ≠ marked departure

	Facts
	d. A driving in bad weather, collides with tractor, kills passenger
e. A charged with DDD

	Procedure
	TJ: convict
CA: reasonable person would act in similar manner  acquittal

	Issue
	did A’s action constitute penal negligence under dangerous driving?

	Holding
	No; no marked departure  acquittal

	Provision
	dangerous driving s. 320.13 (3) everyone commits an offense who operates a conveyance in a manner that, having regard to all of the circumstances, is dangerous to the public and causes death of another person

	Reasons
(Cromwell)
	3-part test for DDD
a. AR: was A driving in a manner that was dangerous to the public?
b. MR1: would a reasonable person have foreseen the risk? (= OF)
d. MR2: was A’s failure to foresee the risk a marked departure from reasonable person’s actions? (= SF considered)
 Beatty’s two-part test becomes three-part test for AR/MR in DDD)

application to this case
a. AR: YES
b. MR1: YES; reasonably foreseeable that turning onto a highway in poor driving + visibility is dangerous
c. MR2: NO; simple misjudgment ≠ marked departure
 not penal negligence



[bookmark: _Toc153553029]R v Chung 2020  exception
	TAKEAWAY: 

	Facts
	a. A momentary excessive speed (50 km/h  140 km/h)
b. A passed one car, avoided another then collided with the oncoming car, driver died
c. A charged for DDD

	Issue
	can this establish MR for DDD?
	Holding
	YES

	Reasons
	this satisfies MR of marked departure from standard of care
 opposing to Roy
· need to analyze whether reasonable person would foresee dangers to the public from momentary conduct
· Beatty & Roy: momentary mistakes that can be made by reasonable drivers
 A’s conduct beyond reasonable foreseeability


[bookmark: _Toc153553030]Unlawful Act Manslaughter (UAM)
	Definition

	a. unlawful act (AR + SF)
b. act caused death (AR)
c. reasonable person would have foreseen the risk of non-trivial harm (OF)

	
	AR
	MR

	Assault
	force
	intentional force
knowledge of non-consent

	UAM
	prohibited consequences of causing death by unlawful act
	reasonable foreseeability of risk of non-trivial bodily harm






[bookmark: _Toc153553031]R v Creighton 1993  penal negligence test	Comment by Kyungwon Ha: Why was penal negligence applied here when it’s one of the criminal negligence offences?	Comment by Kyungwon Ha: Uam a form of manslaughter
Have to determine what elements (AR + MR)
Generic manslaughter: not underlying offence that it is unlawful act
- underlying offence is something else (ex. Breaking in) for UAM
	TAKEAWAY: modified objective test = reasonable person in similar circumstances would do

	Facts
	c. A (experienced drug user), injected cocaine into victim and victim OD’d
d. A charged with UAM

	Issue
	would a reasonable person have foreseen the risk of non-trivial bodily harm?
if so, does a reasonable person have similar characteristics as A?

	Holding
	YES: manslaughter
NO; human frailties[footnoteRef:14] should be taken into consideration [14:  약점] 


	Provision
	manslaughter s. 222(5) a person commits culpable homicide when he causes the death of a human being (a) by means of an unlawful act

	Reasons
(McLachlin)
	reasonable foreseeability
reasonable person would foresee the risk

capacity to appreciate risk
if A does not have capacity to appreciate + foresee risk  convict
= human frailties
 farther away from “reasonable consideration”
reasonable person does not have similar characteristics as A (drug user)

capacity exception
if personal characteristics render[footnoteRef:15] A incapable of knowing/doing what reasonable person would have known [15:  provide] 

 considered in court
· not applicable in SF
· preventing innocent from going to jail with OF (incorporation of subjective element)
but if momentarily impacted to see risk (ex. emergency) that is irrelevant, /apply

3-step test in penal negligence
a. is the AR established?
b. is MR established? did A direct their mind to the risk and need to take care in the way a reasonable person would in the circumstance?
c. MR2: did A possess requisite capacity to appreciate risk from his conduct?

	Dissent
(Lamer)
	agrees on capacity to appreciate risk
· consider their particular capacity, enhanced foresight, etc


[bookmark: _Toc153553032]Marked + Substantial Departure
	Definition

	marked + substantial departure from conduct of a reasonable person
· true crime

modified objective test used (Hundal)
a. requires A’s conduct amount to “marked departure” from the reasonable person’s situation
b. requires all relevant circumstances be taken into account in assessing whether a reasonable person would have been aware of the risks of the conduct

relevant offenses
criminal negligence causing death (s. 220)
criminal negligence causing bodily harm (s. 221)
culpable homicide (s. 222(5))
criminal negligence (s. 219)



[bookmark: _Toc153553033]R v Javanmardi 2019  ND IV shots dead
	TAKEAWAY: marked and substantial departure example

	Facts
	a. A injected IV shots although policy was not to administer on first visit
b. victim insisted for injections  victim died
c. A charged for 1) criminal negligence causing death and 2) UAM

	Procedure
	TJ: acquittal for both counts
CA: convicted on UAM, ordered new trial for criminal negligence causing death

	Issue
	does the marked departure standard apply to UAM?

	Holding
	YES; A acquitted

	Provision
	criminal negligence s. 219(1) every one is criminally negligent who (a) in doing anything, or (b) in omitting to do anything that it is his duty to do, shows wanton or reckless disregard for the lives or safety of other persons

	Reasons
(Abella)
	standard for OF
a. criminal negligence
· marked + substantial departure applied
· higher standard
b. manslaughter
· marked departure applied

UAM
: unlawful act is SL offense
MR of marked departure substituted in place of SL	Comment by Kyungwon Ha: I don’t get this	Comment by Kyungwon Ha: Will be dealt in class review
what would a reasonable person with the same qualifications that A might have (Creighton – Lamer (minority))
· reasonable person standard modified here based on prior training + expertise of A
 must be activity-sensitive

	office hour
	will




	Issues with OF

	1. punish one for what should have been in one’s mind, not actual mind
2. criminal negligence v civil negligence
3. who is the reasonable person?: use of modified objective test (Hundal)
4. low MR requirement: not high standard for Crown to prove
· may lack MR; conviction + jail w/o SF
5. personal circumstances /considered  may be problematic for marginalized (ex. mental health)
6. racial, class, gender biases built into OF



[bookmark: _Toc153553034]SUMMARY - OF
actus non facit reum nisi mens sit rea
an act does not become guilty unless the mind is guilty

	Subjective Standard of Fault

	Intent
	Knowledge
	Willful Blindness
	Recklessness
	Negligence

	Objective Standard of Fault

	criminal negligence
	penal negligence

	marked + substantial departure
	marked departure

	manslaughter (UAM)
	dangerous driving (DDD)



	MR v Fault

	no criminal responsibility without personal fault
 case law keywords: ‘with intent’, ‘willfully’



	Two Goals of MR

	Positive Law
	understand how Canadian criminal law understands & applies MR requirement

	Normative Theory
	what justifies MR requirement?
a. issue between subjective v objective MR
b. what consequences do our lives about MR have for other issues?



	
	Recklessness
	Willful Blindness

	definition
	
	substitute for actual knowledge

	see risk
	✅
	✅

	action
	persists act
	remain ignorant of danger

	culpability
	justified by consciousness
	justified by D’s fault in deliberately failing to inquire
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[bookmark: _Toc153553035]Constitutional Considerations
	Definition

	Charter has a significant impact on minimal levels of fault for criminal & quasi-criminal offenses
∵ established proposition that some level of fault is required prior to loss/potential loss of liberty by accused
some fault required for loss of liberty to be available (BC Motor Vehicle Act, R v Pontes)
s. 7 shaped fault requirements for true criminal offenses
interpretation of PFJ: a) presumption of innocence, b) proof of subjective MR, c) if not morally blameworthy, no conviction (proportionality)

	Re BC Motor Vehicle Act 1985, R v Pontes 1995 established proposition that some level of fault is required prior to loss/potential loss of liberty by A

	R v Villancourt 1987, R v Martineau 1990 for murder, nothing less than subjective foresight of death

	R v Logan 1990 ought to have known for murder/attempted murder (s. 21(2))

	R v Durham 1992 parliament could use civil standard of negligence for offense of using firearm in careless manner or without reasonable precautions for the safety of others (s. 86(2))
· consideration of stigma: stigma proportional to level of fault with which act/omission was performed, constitutionally impermissible for parliament to treat murder & theft same
· conviction under s. 86(2): not sufficient to dictate that offense must contain SF

	R v Findlay1993 not sufficient stigma arising from conviction under s. 86(2) to require subjective MR
objective test satisfies MR requirement for offense of careless storage of firearms

	R v Peters 1991 subjective MR only applicable to few offenses which courts will decide time to time
· not constitutionally required other than murder/theft

	R v Creighton 1993 upheld constitutionality of s. 222(5)(a) (UAM); requires only MR for underlying unlawful act and reasonable foreseeability of risk of bodily harm
· manslaughter constitutional even though it doesn’t require subjective MR
 for manslaughter: objective foresight of bodily harm required



	[bookmark: _Toc151404708][bookmark: _Toc153553036]R v DeSousa 1992

	SCC: s. 269 of CC (requiring MR for the underlying act) & objective foreseeability of the risk of bodily harm = constitutionally valid under s. 7 of Charter
AR and MR do not need to match perfectly all the time



[bookmark: _Toc153553037]R v DeSousa 1992  s. 269
	TAKEAWAY: AR and MR do not need to match perfectly; s. 269: MR + objective foreseeability

	Facts
	a. woman attended NYE party, fight broke near her and A took a bottle and threw it at the wall, shattered glass hit her and and got injured
b. A charged with unlawfully causing bodily harm

	Issue
	which of OF and SF apply in this case?
	Holding
	OF permitted

	Provision
	unlawfully causing harm s. 269 every one who unlawfully causes bodily harm to any person is guilty of (a) an indictable offense and liable to imprisonment for a term not exceeding 10 years; or (b) an offense punishable on summary conviction and liable to imprisonment for a term not exceeding 18 months

	Reasons
(Sopinka)
	A: SF required – “subjective foresight of all consequences which comprise part of AR of an offense”
MR of s. 269 is composed of two requirements:
a. MR of underlying offense (/AL)
b. objective foreseeability of risk of bodily harm
· no constitutional requirement that intention extend to consequences of unlawful act



[bookmark: _Toc151404710][bookmark: _Toc153553038]R v Finta 1994  WC + CAH (stigma)
	TAKEAWAY: SF required due to stigma and severe sanction; application of MR in CAH and WC

	Facts
	a. A (commander in Hungary), during WW2, was accused of participating in the deportation of Jews to Nazi concentration camps
· crime against humanity (CAH) and war crime (WC)
b. Crown: proof of moral culpability not required since MR proved

	Procedure
	TJ: aware of circumstances that would bring his actions within WC or CAH  acquitted

	Issue
	can MR apply to CAH and WC?
	Holding
	YES; 

	Reasons
(Cory)
	provisions did not violate s. 7 of the Charter as delay not contrary to any PFJ
+ no violation of ss. 11(a), 11(d), 11(g), 12, 15

CAH
: actions are undertaken in pursuance of a policy of discrimination of prosecution of identifiable group
· has to be cruel and terrible actions
· need awareness of circumstances making CAH/WC
· PFJ requires mental blameworthiness: is it sufficiently blameworthy to merit this punishment/stigma?
 SCC puts emphasis on criminal tainting & fair labeling
one must consider 1) condemnation that will result upon a conviction for the domestic offense, 2) additional stigma + opprobrium that will be suffered by an individual whose conduct has been held to constitute CAH or WC

can MR be applied to CAH and WC?
two levels of MR Crown needs to prove:
a. unlawful acts
b. A knew his acts were WC and CAH
CAH and WC require CF like murder and attempted murder
· WC: prove that A would have to be aware/willfully blind to the conduct
 dismiss appeal, uphold acquittals

SF required bc of stigma & severe sanction

	Dissent
(La Forest)
	mental element need only be found in relation to the individually blameworthy elements of a WC or CAH
· stigma attached to being convicted under WC does not come with nature of offense 



[bookmark: _Toc151404711]

[bookmark: _Toc153553039]Mistake
	Definition

	categories:
1. mistake of fact (Pappajohn)
2. mistake of law 
3. mistake or ignorance of law (Dockerty)
4. officially induced error (OIE) (Levis)



[bookmark: _Toc153553040]Mistake of Fact
	Definition

	defense but not affirmative in nature
 involves negation of MR
· operated under a mistaken belief as to 1+ material circumstances surrounding the crime
in negligence (SL): mistake of fact available but subject to reasonableness requirement (Sault Ste Marie)

	[bookmark: _Toc153553041]R v Tolson 1889  honest and reasonable belief
	old test for mistake of fact
“an honest and reasonable belief in existence of circumstances, would make an act which A is indicted an innocent act has always been held ot be a good defense”

	[bookmark: _Toc153553042]Morgan
	defense of honest but mistaken belief in consent doesn’t have to be based on reasonable grounds
· requiring reasonable mistake = if A is to have a defense, he must have acted up to standard of average man, whether A is such a man or not
 might lead to punishment when criminal mid does not exist



[bookmark: _Toc153553043]R v Rees 1956  omit reasonable
	TAKEAWAY: 

	Facts
	a. A charged for having sex with minor even though the girl told him she was 18

	Reasons
	essential question is whether the belief that A had was honest and the existence/non-existence of reasonable grounds for belief is relevant evidence to be weighed by the facts
parliament: “but I would refuse to impute such an intention to parliament unless the words of statute were clear and admitted of no other interpretation”
 with rise of SF, need for A’s belief to be “reasonable” faded away (Rees, Beaver)



[bookmark: _Toc153553044]Beaver v The Queen 1958  “milk of sugar” no knowledge
	TAKEAWAY: honest but mistaken belief prevented conviction

	Facts
	a. undercover cop set up a drug deal, A leads the cop to a bag and said it was heroin
b. A was led to believe it was only milk of sugar
c. A still charged with possession + trafficking

	Issue
	is mistake of fact available as a defense?
	Holding
	YES

	Reasons
(Cartwright)
	“true crime” + A’s honest but mistaken belief that substance was sugar of milk
essence of the crime is possession of forbidden substance
· no legal possession without knowledge of forbidden substance
 Crown must prove A had physical control of prohibited substance with knowledge that it is prohibited
· if A honestly mistakenly believes the drug is /illegal, A does not have the necessary MR for possession
 no MR, no offense



[bookmark: _Toc153553045]Pappajohn v The Queen 1980  SA mistake of consent
	TAKEAWAY: defense of mistake of fact should avail when there is honest belief in consent or absence of knowledge that consent had been withheld

	Facts
	a. A charged with SA

	Issue
	1. is a defense of mistaken belief in consent available?
2. if so, what evidentiary threshold is required?

	Holding
	

	Reasons
	A: mistake in belief of consent
must be evidence for mistaken belief, A cannot claim he thought victim had consented
 court: insufficient evidence to support mistaken belief

	Dissent
(Dickson)
	mistake of fact: negation of guilt intention thatn as the affirmation of positive defense



[bookmark: _Toc153553046]Jones and Pamajewon v The Queen 1991  gamble license FN
	TAKEAWAY: 

	Facts
	a. 2 guys on First Nations Reserve operating Bingo without provincial license required by CC
b. A convicted

	Reasons
(Stevenson)
	A: because they were on reserve, they should. be able to issue their own license
 legal mistake
impossible to characterize mistaken belief put forward in the argument as embracing any type of mistake of fact


[bookmark: _Toc153553047]SUMMARY – Mistake of Fact
	A will generally be entitled to acquittal if they operated under mistaken belief as to one of more of the material circumstances surrounding the crime
believes the fact by mistake  /constitute offense as they lack MR

	Beaver v Queen “the essential question is whether the belief entertained by the accused is an honest one”

	Pappajohn v The Queen mistake of fact is a defense “where it prevents A from having MR which the law requires for the very crime with which he is charged”
· defense should avail when there is honest belief

	R v Sault Ste Marie “the defense will be available if A reasonably believed in a mistaken set of facts which would render the act or omission innocent, or if he took all reasonable steps to avoid the particular event” (= SL cases)

	no mistake of fact in AL cases


[bookmark: _Toc153553048]Mistake of Law
	Defintion

	≠ defense that excuses one from criminal liability
s. 19 ignorance of law by a person who commits an offense is not an excuse for committing that offense
does not negate MR: mistake as to the legal significant or consequences of facts
no burden shifting onto A
no defense unless 6-step test from Levis is met
= officially induced error	Comment by Kyungwon Ha: Is mistake of law = officially induced error?



[bookmark: _Toc153553049]R v Prue 1979  mistake of law v fact
	TAKEAWAY: mistake of law v mistake of fact

	Facts
	a. A’s lack of knowledge that his license had been automatically suspended under provincial law after driving offense
 question of fact, not mistake of law
b. A charged under driving while his license was suspended

	Provision
	s. 259(4) makes it an offense to drive disqualified

	Reasons
(Laskin)
	whether there has been an effective suspension is simply a question of fact
· existence of suspension from driving = question of fact
s. 19 most important provision in CC re mistake of law & mistake of fact
Crown /need to prove MR for SL cases
law wants to protect public interest, regardless of A’s intent

SL example
speeding: exceeding speed limit unknowingly is theoretically mistake of law?
a. recently passed law that A didn’t know about  mistake of law
b. A misled by official  consider identity of official, take into policy consideration (≠ mistake of law)

	Dissent
	A’s lack of knowledge was by ignorance of law attendant upon failure to be aware of automatic suspension
 mistake made by A was nothing more than mistake about legal consequences of conviction



[bookmark: _Toc153553050]R v MacDougall 1982  license revoked
	TAKEAWAY: CC v provincial enactment of driving offense

	Facts
	a. A charged with driving motor vehicle while license cancelled contrary to s. 258(2) of MV Act
b. A believed he could drive until he was notified by registrar about the revocation

	Holding
	mistake of law in relation to his right under s. 250(3) to drive after appeal

	Reasons
	distinction between enforcement of driving offense under CC (Prue, Baril) and enforcement of a provincial enactment (MacDougall)

closed defense to the charge laid on the ground that they disclose the mistake of fact on the part of A
· unable to treat respondents mistake otherwise
· section that he was convicted under to drive after appeal had been dismissed; it was mistake of law that doesn’t afford him a defense having re CC



[bookmark: _Toc153553051]R v Barton 2019
	TAKEAWAY: mistake of facts v mistake of law

	Reasons
(Moldaver)
	distinction
mistake of law offers no excuse
· no one in the country is entitled to their own law
 extent an A’s defense of honest but mistaken belief in communicated consent rests on mistake of law, not mistake of facts  no defense
· sb is misinformed by an individual, it can apply but you must be careful in the analysis
· person must be in such position to have authority to know a law

mistaken belief in implied consent, broad advance consent, and prosperity to consent as mistake of law


[bookmark: _Toc153553052]Ignorance of Law
	Definition

	≠ excuse
s. 19 ignorance of the law by a person who commits an offense is not an excuse for committing that offense
Mewett and Manning: “knowledge that one’s act is contrary to the law is not one of the elements of the requisite MR and hence a mistake to what the law is does not operate as a defense”

exception to s. 19 (Ignorance of Law, OIE)
Docherty: A’s belief that he was doing nothing wrong a good defense to charge under s. 666(1)
Levis: defense of OIE recognized, although not applied on the facts of this case




[bookmark: _Toc153553053]R v Docherty 1989  drinking and driving but didn’t know he was THAT drunk	Comment by Kyungwon Ha: I don’t get this case
	TAKEAWAY: 

	Facts
	a. A charged with willfully failing to comply with probation order
b. A pleaded guilty to offense of having care/control of a motor vehicle when his BAC level > 0.08
c. A was bound by probation order requiring him to “keep the peace and be of good behavior”

	Procedure
	TJ: irrelevant to s. 236(1) issue; hadn’t contravened s. 666(1)

	Provision
	s. 666(1) an accused who is bound by a probation order and willfully fails or refuses to comply with that order is guilty of an offense punishable on summary conviction

	Reasons
	A: at the time he committed the offense, was unaware that he was breaking the law
· didn’t think he was breaking the law bc car was parked, didn’t start it, didn’t know he was that drunk
offense: willful breach of probation order  exception to general rule of s. 19
· s. 19: commission of CO is relied on as the AR under the section
A can’t have willfully breached his probation through commission of CO unless he had knowledge that he had conducted CO
· conviction is evidence of MR only to the extent that willfulness can be inferred from AR
 MR must be proved, s. 19 does not preclude from relying on honest belief
 absence of knowledge = defense (bc knowledge is a component of MR)
 appeal dismissed; A acquitted of offense contrary to s. 666(1)


[bookmark: _Toc153553054]Officially Induced Error (OIE)
[bookmark: _Toc153553055]Levis v Tetrault 2006  company car didn’t get renewal
	TAKEAWAY: OIE first recognized as a defense

	Facts
	a. D (company) was charged with operating vehicle without paying required registration fee
b. D: defense of officially induced error (employee of provincial insurance agency indicated a renewal notice would be mailed but never arrived)

	Reasons
	OIE constituted limited but necessary exception to ignorance of law excusing the commission of a CO
 OIE of law exists as an exception to the rule that ignorance of law does not excuse
6 elements to OIE:
1. error of law of mixed law and fact was made
2. person who committed the act considered the legal consequences of their actions
3. that the advice obtained came from appropriate official
4. advice was reasonable
5. advice was errorneous (connected to 1)
6. person relied on the advice of committing the act

OIE similar to estoppel: once gov tells someone to do something, gov can’t take it back
· limitation of criminal law: external – Charter; internal – principles of crim law itself

application to this case
refused to give effect to OIE in this case: OIE has not been established
company aware of the date when registration would cease to be valid; did nothing to take action about the renewal

	Notes
	questions about OIE
1. is it appropriate to analogize OIE to entrapment and therefore conclude that the proper remedy in the case of OIE is a stay of proceedings rather than acquittal?
· moral culpability in 2 situations very different (Levis v Jorgensen)
2. should A always have the burden of establishing the defense of OIE on BOP?
· SL appropriate
· CO with presumption of SF, should not be automatically assumed that burden of proof is on A on BOP



[bookmark: _Toc153553056]R v Molis 1980
	TAKEAWAY: 

	Facts
	a. A charged with trafficking in restricted substance (MDMA)
b. when A began manufacturing MDMA, it was not restricted substance but added to Food and Drugs Act then publicized
c. A: not guilty bc he did everything a reasonable person would have doen to determine whether his conduct was criminal

	Reasons
	similar to Sault Ste Marie with AL/SL distinction
· in Sault Ste Marie: due diligence in relation to the fulfillment of duty imposed by law, not in relation to the ascertainment of the existence of a prohibition or its interpretation
“duty imposed by law” v “the ascertainment of the existence of a prohibition or its interpretation”
 court trying to make distinction btw



[bookmark: _Toc153553057]Regulatory Offenses
	Definition

	= public welfare offenses
enacted by Parliament + provincial legislature
· generally concerned with prevention of harm (/punishment)
· apply to individual + corporations
distinct from true crimes
can lead to fine or punishment



	Distinction between RO and CO

	
	Regulatory Offense
	Criminal Offense (true crime)

	division of powers
	federal + provincial
	federal

	fault (Crown’s burden of proof)
	less; only AR proven BRD
	more; AR + MR proven BRD
liability, investigation, etc

	protection
	public/societal interests
	individual interests

	aim
	prevent future harm
	condemn + punish past

	
	consequences not inherently wrongful
	conduct inherently wrongful

	blameworthiness/stigma
	less; usually fines
	more

	s. 7 applies to prosecution (individual & corporations)

	Traditional Distinction

	crimes that are wrong bc prohibited
	crimes that are wrong in themselves

	Modern Distinction: more complex distinction btw true crimes (CO) and mere RO



[bookmark: _Toc151404712][bookmark: _Toc153553058]R v Wholesale Travel Group  CO v RO
	TAKEAWAY: distinction between crimes v RO
constitutionality of reverse onus element of the due diligence defense in SL

	Facts
	charged with false advertising under s. 36(1) of Competition Act
: accused offering vacation packages ‘at wholesale prices’, but charged more

	Procedure
	statutory punishment $25k + 5y imprisonment

	Issue
	do regulatory schemes imposing SL breach ss. 7 and 11(d) of the Charter?

	Holding
	Appeal dismissed; 

	Reasons
	distinction between CO v RO (down below)



	[bookmark: _Toc153553059]Categories of RO

	
	Mens Rea
	Strict Liability (SL)
	Absolute Liability (AL)

	fault req
	MR required (Beaver)
	no MR requirement
(Sault Ste Marie)
	no fault requirement, just AR
(Pierce Fisheries)

	defense
	defense allowed
	due diligence
mistake of facts
	no defense allowed
need clear proof of legislative intent

	burden
	Crown
	accused

	offenses
	defined in CC
	driving w/o seatbelt, careless driving, failure to remain, driving while suspended
	speeding, failure to stop at red light
failure to stop at stop sign, pollution offenses
no imprisonment imposed


*due diligence defense: care that a reasonable person exercises to avoid harm to other persons/property
 A must prove based on BOP
 once Crown proves wrongful act BRD, fault element of negligence is presumed unless A can prove

[bookmark: _Toc151404713][bookmark: _Toc153553060]Beaver v The Queen 1957  CO requires MR
	TAKEAWAY: narcotic issue usually CO in nature  presumption of MR in CO

	Facts
	a. accused charged with possession & sale of illegal narcotics (heroin)
b. accused had no knowledge that it was heroin, thought it was sugar of milk

	Procedure
	TJ: MR irrelevant; 7 year imprisonment

	Issue
	is only AR required or was MR needed too?
whether the relevant section of Act is RO or CO?

	Holding
	Appeal allowed for possession, require MR

	Reasons
	Narcotic Drug Act: everyone who has in his possession any drug…
 drug selling is harmful intrinsically  true criminal offense
if interpret as AL
MR/intent doesn’t matter

Act tries to limit harm of drug selling
· because of the type of activity, it is CO and has MR requirement
 accused’s defense of no knowledge allowed since it is CO
· attempt to get around unfairness of AL in RO
A: didn’t have MR to traffic/sell

	Dissent
	plain reading of statute is that it is absolute prohibition
extreme regulation of drug possession, importation, sale, consumption  okay to construe possession as an offense without MR



[bookmark: _Toc153553061]R v Pierce Fisheries 1971  lobster case
	TAKEAWAY: RO do not require M; example of results-driven analysis by the court

	Facts
	a. A had 26 out of 50,000 lobsters that were undersized
b. A charged with Lobster Fishery Regulations under Fisheries Act (fine)

	Issue
	is this a RO of CO?
	Holding
	RO

	Reasons
	≠ Beaver selling heroin
regulation
public welfare purpose: protect lobster stock from depletion and conserve source of supply
 /dealing with morally reprehensible conduct or liberty of individual (usually CO)
 no stigma of CO attached either

statutory interpretation
“should be construed in accordance with the language in which it was enacted, free from any presumption as to the requirement of MR”
 contained no MR-related words (ex. intent, willfully, etc)  MR irrelevant


[bookmark: _Toc153553062]Strict Liability
	Definition

	criticism about unfairness of AL motivated court to create SL
structure:
a. Crown proves AR beyond a reasonable doubt
b. burden shifts to A to prove reasonable care/mistaken belief on BOP ( reverse onus)
defense available if A reasonably believe in mistaken set of facts or took all reasonable steps to avoid (= due diligence) (Sault Ste Marie)



[bookmark: _Toc153553063]R v Sault Ste Marie 1978  environmental RO why not AL
	TAKEAWAY: emergence of SL for RO

	Facts
	a. A (city of Sault Ste Marie) entered into agreement with company for garbage disposal, company created garbage dump bordering a creek
b. A charged under s. 32(1) of Ontario Water Resources Act: allows discharge of deposited materials impairing water quality are liable of an offense

	Issue
	what is the standard of MR for public offenses?
	Holding
	SL

	Reasons
	onus shifts to A to raise defense and prove they exercised due diligence
 new category of RO established (= SL)
AL violates PFJ by convicting AR alone  middle ground = SL
· “while the prosecution must prove BRD that A committed the prohibited act, A must only establish on a BOP that he has defense of reasonable care” = offense of SL
application to this case
should be AL:
not criminal in nature; purpose: prevent pollution to lakes and rivers
· RO bc province passed this law
· protecting social interests requires high standard of care – need to be incentivize compliance
· lower stigma bc RO
administrative efficiency: too onerous to require Crown to prove fault in every case

should be /AL:
violates PFJ; convicting only on AR
no proof of incentive
/no stigma; there are consequences
create SL


[bookmark: _Toc153553064]Constitutional Considerations for Fault in RO
[bookmark: _Toc153553065]Section 7
[bookmark: _Toc153553066]Re BC Motor Vehicle Act 1985  mandatory imprisonment
	TAKEAWAY: no MR requirement  possibility that innocent is convicted for offense
imprisonment cannot be imposed for AL unless exceptional circumstances

	Facts
	s. 94(2) of Motor Vehicle Act creates AL: guilt is established when sb drives when they are prohibited from doing
- proof of driving only element required to be proven

	Issue
	is s. 94(2) consistent with s. 7 of the Charter
	Holding
	No; violates s. 7

	Reasons
(Lamer)
	s. 7 engaged (liberty – imprisonment)
· violation not in accordance with PFJ ( violates MR)
AL offends PFJ that we do not punish morally innocent
· s. 94(2) has mandatory imprisonment

can this be saved under s.1
in exceptional circumstances it may be possible but not minimally impairing



[bookmark: _Toc153553067]R v Transport Robert 2013  truck wheel fly away; negligence
	TAKEAWAY: 

	Facts
	a. truck tires flying off highway
b. ON enacted legislation making it AL if truck wheel came off ($2000 fine; no jail)

	Issue
	is the Highway Traffic Act valid?
	Holding
	YES

	Reasons
	case is about negligence not moral turpitude[footnoteRef:16] ‑ /engage with s. 7 [16:  비열] 

offense ≠ true crime
imposition of fine ≠ “the kind of serious state-imposed psychological stress” that is intended to be recognized by s. 7 SOTP



[bookmark: _Toc153553068]Section 11(d)
[bookmark: _Toc153553069]R v Wholesale Travel 1991  constitutionality of reverse onus
	TAKEAWAY: shifting burden in SL 
distinction btw CO and RO; affirmed constitutionality of reverse onus element of the due diligence defense in SL

	Facts
	a. A misleadingly stated that they were offering vacation packages “at wholesale price”
b. A charged with false advertising under s. 36(1) of Competition Act

	Issue
	do RO that impose SL violate ss. 7 and 11(d)?
	Holding
	NO

	Provision
	s. 11(d) of Charter any person charged with an offense has the right to be presumed innocent until proven guilty

	Reasons
	a. SL (negligence) is constitutional
b. “timely retraction” provisions are unconstitutional: these create AL + possibility of imprisonment
c. reverse onus is constitutional: 
d. imprisonment okay in SL but not in AL
· could instead have offense of failing to current false advertisement to avoid convicting innocent while still encouraging advertisers to undertake corrective advertising
e. uphold SL are Charter complaint

	Dissent
	Lamer
violation of s. 11(d), not saved under s. 1
may convict innocent
· other ways to accomplish objective that wouldn’t infringe s. 11(d)

Iacobucci
violation of s. 11(d), saved under s. 1
no other way to achieve the objective of leg

Cory
no violation of s. 11(d)


[bookmark: _Toc153553070]Imprisonment and Fine under SL and AL
	
	Absolute Liability
	Strict Liability

	Jail
	cannot combine (BC Motor Vehicle)
	RO: YES (Wholesle Travel)
CO: NO
Wholesale Travel: negligence might be constitutionally sufficient for most crimes
against PFJ

	Fine
	RO: YES
Pontes: fine in AL “offense of AL is not likely to offend s. 7 of the Charter unless a prison sanction[footnoteRef:17] is provided” [17:  제재] 

CO: unclear
any possibility of jail on default is enough to bring offense within the scope of BC Motor rule
	




REVIEW SESSION 12/4

Criminal Code
· defines offenses, sets rules of procedure, establishes sentencing guidelines
· criminal law codified because people have right to know what constitutes an offense
 ignorance of the law ≠ defense
· jurisdiction over criminal law = FEDERAL
· administration of criminal law = PROVINCES
· provincial offenses codified in provincial statutes

Legal proof and elements of an offense
· presumption of innocence is basis for procedure, rules of evidence
· burden of proof BRD borne by prosecution, determined by trier of fact
a. structure of a criminal offense
· for most offenses, guilt dependent on proof of:
1) objective component (AR)
2) subjective component (MR)
b. building blocks of an offense
· relevant section of Code considered in entirety
· failure of prosecution to prove required element  failure to prove offense

AR
a. state-of-being offenses
: offenses of possession; accused in possession of illegal item is guilty of offense
 if someone found to be in possession of illegal drug  AR for provision satisfied
b. offense of omission
: duty to take action and action not taken
· duties imposed by common law (ex. failure to perform required relationship of care)
· duties also imposed by statute (ex. driver’s duty to give breath sample)
· whether duty breached determined by behavior of accused; compared to standard of behavior
· required that omission be very closely connected to harm alleged
c. action offenses
· voluntariness key component of criminal act
· causation integral element of proof when alleging consequences of accused’s action
· factual causation: shown that consequence would not result but for actions of A (BUT FOR)
· legal causation: importance of one factual cause v other causes of same consequence
· involuntary act may be alleged if no opportunity for A to adjust behavior
· other act may be alleged to relate to A’s lack of capacity

MR
· A’s state of mind/intent
· offense may depend on how action committed, not only action committed
· degrees of intent ascribed to individual offenses
 different types of MR
· proof of intent necessary to establish MR
· lower end of intent spectrum: issues of wilful blindness, recklessness, mistake, negligence; characterized as unjustifiable risk-taking
· mistake of law not defense in criminal law except in limited circumstances
· A still crimninally liable if Crown proves mistake not material to crime
· negligence not traditionally culpable due to absence of MR, however, criminal negligence is offense
· case law: failure to take reasonable precautions may be basis for criminal negligence

strict and absolute liability
· ability for regulated government agencies to punish certain violations in absence of MR
· SL offenses dependent on proof of AR only
· for policy reasons, don’t require MR
· immediate conviction based on specific breach permitted by AL offenses
 basic difference btw SL and AL offenses

Ignorance of Law
· no defense, except in limited circumstances
· 

Ignorance of Fact
(constitutional standard don’t worry about it in criminal)


EXAM TIPS
· missing issues
· incorrect /missing law
· try to capture the law or rule as much as possible by citing cases!
· citing cases: don’t use citation
· conclusory statements or failure to adequately analyze the question
· show conclusion that you have understood the question
· “therefore, I find X guilty, not guilty”
· failure to follows IRAC structure
· other organizational issues
· running out of time
Issue
· identify and summarize relevant issues
Rule
· explain rule by reference, to what the courts have said about the rule
· rule could be provision, CC
· relevant information about how the court did not apply rule
· policy consideration that might support/undermine rule’s application 
Application
· deductive thinking, analogical reasoning
· say why other possibilities were appropriately rejected
Conclusion
· answer question
· identification of issues, statement of rules, application and analysis of the rules to the facts


structure
· 1 policy question (15-20 marks) + 1 fact pattern (20-30 marks) (2-3 subquestions)
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