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General Principles 

Foundation of the rule comes from Hughes 
· When parties are in a K and one does something to make the other think they will not stand on their rights, they cannot turn around and enforce them when it would be inequitable to the dealings  

1. Pre-existing K between the parties [Combe]
2. Promise not to enforce K rights [High Trees] 
· Intended to be binding 
· Intended to be acted upon
· Actually acted on 
3. Party must intend for the promise to be binding [J Burrows] 
a. Evidence 
b. Not mere indulgence
c. Objective 
d. Implicit
e. DR was reasonable
4. Detrimental reliance [Waltons]
5. True Accord/voluntariness [D & C Builders]
6. Promisor must sue promisee [Amalgamated] [Combe]  shields the person to whom the promise was made from liability 
a. 
7. Equitable and Fair between parties [D & C Builders] [MWB]








[bookmark: _Toc163508359]Remedies 

[bookmark: _Toc163508360]Basic Remedial Principles 
[bookmark: _Toc6131833][bookmark: _Toc36902863][bookmark: _Toc99978679]
[bookmark: _Toc99978680]Wertheim v Chicoutimi Pulp Company (Atkinson L) The Principle is expectation damages  put the defendant in a place he would have been had the contract been performed 

Fuller and Purdue: 
· Restitution  restore something
· Reliance  one-sided, no balancing both sides. A hasn’t received a benefit but B has suffered a detriment
· Reobtaining a wrongful loss  Our object is to put him in as good a position as he was in before the promise was made. 
· Expectation.  Give them something they never had. Forward looking remedy. 

[bookmark: _Toc163508361]Expectation Measure 

Hawkins v McGee (Hairy Hand Case)  expectation damages is the normal remedial measure 
· Expectation damages = difference between market value of what you were promised – market value of what you got 
· Correct to apply expectation here  what would it take to get you in position K had been complete
· Pain and suffering (reliance loss not applicable here)  incidental pain from the surgery does not count because that is expected and agreed to its just for the hairy hand

PeevyHouse (Coal mining)  COP (29K) vs DIV (300)  Court uses factors to determine if COP or DIV
· In this case we think the economic waste argument is strong + Objectively unreasonable (looking at the costs no one would expect def to enter into that agreement) (the COP is gross disproportionate) 

IN CONTRAST  Court goes other way in Groves

Groves v John Wunder Co (Gravel Holes)  COP (60K) vs DIV (12.6 K)  award COP Probably because of bad faith/unjust enrichment/wasn’t a special interest 

Ruxley v Forsyth (Build a pool wrong depth)  COP (21K) vs. DIV (0)  Award Loss of amenities don’t choose either 
· Court gives more factors  Ones that likely sways here is fixity of intention (didn’t plan to fix pool if awarded damages) + assessment of reasonableness (was it a substantial deprivation = probably not) + don’t want to incentivize people breaching K’s or over punishing
· 
Factors to consider between COP and DIV (Peevyhouse, Groves, Ruxley)
1. Objectively Unreasonable (to give COP in this case to the plaintiff) (Peevyhouse) 
2. Purpose of the Contract (PeevyHouse)
· what type of breach we are talking about? a term that is highly central core to its purpose or ‘merely incidental’ = reminds us *conditions and warranties* and connects in the same manner. (merely incidental or central) - IF condition ⇒ COP, warranties ⇒ DIV  this is not a hard and fast rule though? (It is important but it isn’t everything econ consideration could be >)
· Peavy house: Hole filling was merely a warranty (not the reason they entered into the agreement - not a land beautifying contract for example - rather for extracting coal  therefore do not need to give cost of performance to give you exactly what you wanted in the agreement) 
3. Economic Waste = cost of performance is grossly disproportionate of the benefit it would give to the plaintiff. Rights based framework = concern for windfall/over compensation for plaintiffs (punishing the defendant).  (Peevyhouse)
· Question to ask  is there a gross disproportionate between damage awarded and value 
· Essentiality  is there a concern of a windfall for PL 
· Peevy  there would be a windfall? 
4. Oppressive Penalties - if giving COP would result in an oppressive penalty for the defendant, might sway a court to give DIV instead. (Peevy House) 
· Peevy  paying for COP would be oppressive in that situation
5. Breach in good/bad faith (if in bad faith - a court more likely to award COP, if breach in good faith - a court more likely to award DIV) (Groves)
· Groves  breached the contract delibratley shows bad faith and we think the court weighs on this heavily in the case  don’t want to incentivize bad faith breach
6. Construction context is distinct (ppl hire to do particular things not because they add economic value, but rather because they want that particular thing done) (Groves) (Ruxley)
· in these cases we want them to do it (COP) - not merely economic reasons ⇒ presumption towards COP. (Tend to give COP when they intended to end up to look or be a certain way - not for purely profit way).
7. Was there an unconscionable enrichment? (Groves  not unconscionable since that is what they bargained for) (Groves)  Would COP result in unconscionable enrichment? 
a. Relates to economic waste 
8. Was there a special interest in the land + communicated to D (manifestly)? (DISSENT in groves): was there an actual reason they needed this to be level?  Dissent says no here) + Was it communicated if esoteric   If you do manifest it than can be awarded COP 
· Interest must be beyond market value (beyond the realm of a commercial actor, for its own sake) - maybe communicate this as a condition, say its aesthetic, communicate special interest that makes you show that you have demonstrated a special interest (esoteric reason)
· Here, weren’t going to use it + didn’t communicate esoteric value (make it a condition) so there wasn’t a special interest in the land 
9. Fixity of Intention (Ruxley) = Worry to award COP, the landlord had no fixity of intention to put that money toward rebuilding. Clear that the P did not actually care of the different depths of the pool
· Evidence of the objective intention of the party  IN Ruxley wasn’t going to use it to build pool
10. Assessment of Reasonableness and substantial performance (Ruxley) (related to the purposes of the contract) - was the purpose of the contract and then decided if there was substantial performance. Did we still have substantial performance? (compared to Olympic pool hypothetical example) (ESSENTIALLY CONDITION OR WARRANTY?)
· Damages are about reasonableness ⇒ What is reasonable? ASK what was the actual loss suffered ⇒ need to see if there was a deprivation of substantial performance ⇒ condition or warranty (similar to this question)?
11. Not overly punishing but also not over compensate (Ruxley)
12. Concern of incentives (Ruxley) (as soon as contractor sees that completing contract is not worth it)
· If we give cost of performance too liberally, we’ll encourage dishonesty about how important each term is. If we give diminution of value too liberally, we’ll incentivize parties to breach their contracts.

[bookmark: _Toc163508362]Reliance
Reliance damages are to recoup any losses suffered by P as a consequence of relying on this breaching D.
· This is very separate and distinct from expectation damages.
How do we know when we employ reliance damages instead of expectation damages?
· These damages usually arise when there is a difficulty in proving expectation damages. (Anglia)
· When is it strategic to employ reliance damages? When reliance damages are greater than expectation damages!
· HAVE TO PICK ONE THOUGH (Anglia)

Approach 1 from Denning: = Before and after, if Pl could show would lose expense 
Anglia Televison v Reed (Backs out of TV show las min)  So long as it would be reasonably foreseeable that if breach were to take place, that the P would lose all of the expenses (then we can give reliance damages for things even done before the K was made)

Approach 2 Ogus Note: = Only after 
Denning is totally wrong about costs entered into prior to the contract was signed, you can only get money for expenses that occurred after the contract is signed.
· after the promise was made - not the defendant's fault they made initial expenses before the contract was made
· NoteSays expectation damages should always be less (cant have reliance act as an insurance policy and protect yourself against a losing venture)
· Reliance is capped at the price you bargained for under K (Bowlay)

Restitution, Unjust Enrichment, and Disgorgement 

McInnes: Two approaches to award Restitution damages 
	The Canadian Formulation
	The Anglo-Australian Formulation

	Enrichment to the D
	Enrichment to the D

	Corresponding deprivation to the P
	Gained at the P’s expense

	Absence of juristic reason for enrichment 
	As a result of an unjust favour



(Anglo-Australian) Requirement of an Unjust Factor – mistake, duress, necessity
· (Canadian) – must be any transfer not required by law which is also not a gift
· Difference – as a result of some injustice 

Rathwell – (1) Enrichment to D (2) Corresponding deprivation to P (3) and Absence of juristic reason (ex. no K justifying the transfer of disposition of land – court ordered) 
· If there is a K, there would be a claim in expectation damages, not restitution
· Unjust enrichment is not defeated by the presence of a matrimonial relationship 

Deglman – For unjust enrichment in unenforceable Ks, you get the value you provide, not what you would've gotten under K.
· When part performance is done on the footing of a quasi-contractual relationship (not actual K), and the party who got something out of the performance does not complete the K, the party who performed is entitled to recover (restitution) for that performance. 

Restitution is neither contract nor tort law; equitable. The basis for restitution is the prevention of unjust enrichment.

Boone – in addition to a loss to D, there must be a corresponding enrichment to P 

AG v Blake – 3 instances in which a court may order disgorgement:
1. Traditional remedies are inadequate.
2. Limitation based on violation of fiduciary duty
3. P has a Legitimate interest in protecting profit

In exceptional circumstances, can use disgorgement  problematic since it puts P in a better position and amounts to punishment of D

[bookmark: _Toc163508363]Specific Performance 
When court order D to perform the contract instead of paying money 
· Monetary damage is the rule in damages, whereas specific performance is the exception 
· P need to show why he/she is entitled to specific performance, specific performance is an equity decided at the discretion of the judge
General Guidance 
· If monetary damages are adequate  No Specific Performance 
· If monetary damages are not adequate  specific Performance still might be inappropriate 

Summary of Specific P
Damages are primary remedy of Contract law, specific performance is discretionary, not given when 
· Damages are adequate (Falke; Sky Petroleum) 
· Even damages are inadequate, but where
· it is a personal service K with positive covenant (Warner Bros) 
· Negative covenant that is essentially positive covenant in disguise or other party need to sit idle and starve (Warner Bros)
· Order to continue running the business (Coop)
Falcke v Gray (Rare china vases agrees to sell then sells to someone else)  Specific performance granted
Rules: 
1) Breach of contract for the sale of unique chattels may give the party the equitable right to sue for specific performance.
2) General chattels = no specific performance give market remedy 
· The reasons is the person could not just go buy them from the market place 
· For General Chattels  go to the general market and you can get proper compensation (because normally they’re fungible) Here not fungible. 

Sky Petroleum (Deal for oil but OPEC crisis and oil price goes up)  specific P 
Rule  Adequacy isn’t just determined based on uniqueness sometimes based on market conditions  if inadequate market condition = specific P 
· Here it would be impossible to turn to market and get the same deal = no market remedy available , so the court orders specific P 

W Bros v Nelson (Betty D enters into K with 3 requirements :1. work for W Bros 2. Non-Compete 3. P has ability to extend K)  Held: injunction granted from working with others for 3 years (No starve and death issue cuz she could do something else other than act)
· Specific Performance Not Available for positive covenants 
· Specific Performance available for Negative Covenants (in this case can enforce non compete)
· 2 Limitations 
· 1) The negative covenant cannot force the other party to comply with positive covenant 
· 2) The negative covenant cannot force the other party to “sit idle and starve” 

Co-op Insurance v Argyll (leases store inside shopping mall they want him to keep leasing)  No specific P 
Rule  Settled practice to not use specific P to force someone to run a business 
· Reasons: 1) Hostile relationship 2) Force them to lose money 3) use specific P to split a part and heal

Remoteness and Mitigation
Morris – Three types of cases involving accidents and foreseeability of resulting damage
1. Damage resulting from conduct so ordinary/typical that is clearly foreseeable (Ordinary/Typical)
2. Freakishness of the facts which cannot be minimized and is hard to be seen as foreseeable (Extraordinary)
3. Cases which are neither typical nor wildly freakish  details are arguable but only arguably significant (Everything in between)
a. Foreseeability only determined after the facts are described
i. If detailed, accident is foreseeable (often decided for P)
ii. If general, accident is unforeseeable (often decided for D)
b. Arguable on scope of liability – responsibility is limited to foreseeable consequences 

Hadley – Can only be liable for loss of profits when 
1. Could be fairly or reasonably be considered as arising naturally from the breach (normal course of things, usually happen)  did the damages come naturally from the breach? or 
a. [ORDINARY LOSSES  everyone should know these would occur]
2. Are reasonably in the contemplation of both parties and known to both parties at the time of the contract  Were the damages in reasonable contemplation of the parties at the time of the breach?
a. [SPECIAL LOSSES]

Victoria Laundry – Even where you suffer unforeseeable damage that is too remote (i.e. lucrative government contracts), you might still be able to recover for the ordinary use of the thing promised (regular contracts) as long as it was in the reasonable contemplation of the parties at the time of formation
· Imputed knowledge and actual knowledge of special circumstances – 
· a) if you are told, you have actual knowledge 
· b) if you ought to have known, you have imputed knowledge (Hadley)/if the loss was reasonably foreseeable 

Koufos – Liability in tort is wider than in contract since parties in the contract can draw the risks to the defendant  in tort causality for damages is laxer (get to claim more damages) since you can bargain and allocate risk in the contract (vs. damage out of nowhere in tort)
· Reasonable foreseeability is thought about differently 

Application or remoteness test  remoteness is not but for causation (not any loss which flows from the breach you get to claim) but it is also not tort causation (only get reasonable foreseeability of the context in the relationship between the two parties) 
· The threshold of likelihood required is that which is “not unlikely”. This denotes a probability that is “considerably less than 50/50 but nevertheless not unusual, and easily foreseeable”

Payzu – Duty to mitigate losses (required after breach of K)  do not get to sit there and let profit losses go up (duty to take action to lessen the profit losses) 
· Only get the losses that were out of your control

[bookmark: _Toc163508364]Loss of Chance, Intangible Injuries, and Punitive Damages 

Carson – Distinction between not being able; (impossible) to assess damages  nominal damages
And situations where is difficulty assessing damages  may be compensable

Note on Loss of chance – [Folland v Reardon] – in K, proof of damage is not part of the liability inquiry  If D breaches and it results in a loss of opportunity to gain a benefit or avoid harm for P, the lost opportunity may be compensable

Test for Recovery 
1. P must establish on balance of probabilities that but for D’s wrongful conduct, P had the chance to obtain a benefit or avoid a loss – “but for” cause 
2. P shows the lost chance was sufficiently real and significant to rise above mere speculation 
3. P demonstrates the outcome (whether P would have avoided the loss or made a gain) depended on someone or something other than the P themselves   duty to mitigate losses 
4.  P must show the lost chance had some practical value/monetary loss _ P is entitled to proportional damages for loss of a chance (% chance of full value) 

Ultimately P shows D is the but for cause of loss where there is more than mere speculation (actual chance)

Jarvis – Mental distress losses are out of date (use to only be able to claim tangible losses) -_. Should get losses for intangible injuries (specifically for holiday or K for entertainment or enjoyment) 
· Can get an additional head of damages for particular losses when there was an opportunity for a particular piece of mind 

Whiten – Punitive damages come in when there is a breach of an underlying private right (failed in K duties in good faith) in a way that requires different heads of damages 
1. Determining when rationality – rational response to D’s misconduct 
2. Whether the P was vulnerable  does the award match both  

In all there must be an independently actionable wrong which must be rational content for rights of others 
The quantum is rational when it is harsh or vindictive or reprehensible and is reviewable by appellate courts

Exceptions

[bookmark: _Toc163508365]Unconscionability

Post v Jones – Where one party has absolute power, and the other has no choice but submission, a contract cannot be valid (no fairness in situations of duress)
· Only looking for a defect in the bargaining conditions (unconscionability in the procedure of the bargain)

Marshall – Where a contract is unconscionable/a party has been disadvantaged, the disadvantaged party is entitled to rescission so long as:  
1. (Substantive) There is gross inequality of bargaining power/a party is incapable of protecting his interests (no need that the other party be aware of this) and
2. (Procedure) That it was an improvident transaction (the onus rests on the party claiming unconscionability)

Harry v Kreutziger – Other test for unconscionability – community standards of commercial morality
· Where a claim is made that a bargain is unconscionable, it must be shown that there was inequality in the position of the parties (Procedure) due to the ignorance, need or distress of the weaker, which would leave him in the power of the stronger, coupled with proof of substantial unfairness in the bargain (Substance) (Morrison Test)  is about an exploitative nature (more relationship between the parties than Marshall) 
· Looking at the relationship of the parties as opposed to the party being taken advantage of 
Rases presumption of fraud which the stronger must show is untrue because the bargain was fair and reasonable (different from Marshall)

Lloyds Bank v Bundy – Bringing together all exceptions – all have inequality in bargaining power (i.e., undue influence)
· Prongs of the Test (content/substance) – very unfair terms/grossly inadequate and (Process/Procedure)  No ILA, grievously impaired bargaining power by reason of his own needs or desires or by his own ignorance or infirmity, coupled with undue influence, trust and confidence, or pressure for benefit of another (all indicia, not required)

Macaulay – Test for fairness is an objective test. The restrictions must be both:
· 1 – Reasonably necessary for the protection of the legitimate interest of the promise AND
· 2 – Proportionate with the benefits secured to promisor under the contract
Standard form contracts that are not the product of negotiations between the parties are a classic instance of superior bargaining power

Uber Technologies – Two-part test for unconscionability
1. Proof of inequality in the positions of the parties [Marshall] (stemming from weakness [Harry] or vulnerability, necessity [Post]); and 
2. Proof of improvident bargain [Marshall]– lower standard than Harry and Lloyds

Rejects alternative test requiring knowingly taking advantage (rejecting Harry) and ILA (not essential but probative from Lloyds) 
· Also rejects GROSS unfairness, just need unfairness 

Courts use unconscionability to protect weaker parties in contracts with stronger parties. When one party has no choice, or doesn’t understand what they are signing, their bargaining power is weaker. Courts can set aside the agreement if a stronger party gets too much of an advantage (even if it doesn’t mean to).


Exam details 
Q1: 60% of the exam – 1 hour and 10 minutes  1 question 
Q2: 40% of the exam – 50 minutes  3 sub questions (10-15 marks per question)
· Welcome to pull from content from first term (i.e., objective theory) but not a requirement (no point in the rubric about explicit knowledge from the first term)
· Consider a percentage (i.e., 10% of 100 or 500 + 500)  might not have the numbers necessary to make an evaluation 
· We do not have the data possible to make x calculation for this head of damage (give reason for how a jury would award damages)

Content: promissory estoppel, remedies, and unconscionability 
· Taylor swift (victim) and Arianna Grande (not the victim)


Q and A 

Go from expectation to specific performance when the good is unique or uniqueness in the face of unique market conditions
· Cannot get specific performance for services (not available in the case of a positive covenant)
· When you cannot get specific performance in the case where the product is unavailable or broken 

Did not use high trees in our analysis of promissory estoppel 
· Underlying agreement, not enforce it
· DR reasonable
· Shield not a sword 
· Equitable between parties 

Hawkins – what was promised and what was given 
DIV and COP  main case is Groves 
· Case worth reviewing
· What it would cost vs what it would cost to finish the remedy agreed on under K 

Two tests about restitution 
· Absence of juristic reason or actual unjust act 

Unfairness in PE – relying on the word of another for their detriment (fuller and Purdue)  has more to do with a tort remedy (fraud)
· Unconscionability – unfairness (jones – procedural aspect of the bargaining) (addition of substantive aspect) (harry – taking advantage of the other’s weakness)
· Did not need there to be unfairness in other cases  
· Up for debate depending on the tests we are going to use 

Remoteness is a limit on the damages available 
· Mitigation is also a limit on damages 

Reasonability of DR – serious promise or friendly indulgence (distinguishing the seriousness of the promise) – the reasonability analysis is objective (Owen sound)
· Whether DR was reasonable to create an estoppel 

Can characterize the facts differently (Morris)

Payment of the cost of the service in anticipation in reliance is reliance damages 

General measure is expectation btu sometimes parties want to plead reliance because expectation is too hard to calculate or think they can get more
· Things you spent pre k and after (denning) ogus (only after – worried about people wanting to get more) and Anglia  expectation is a limit or cap on reliance 
· Have to show a reason for electing reliance damages 

Punitive damage – predicate wrong 
· In addition to the other heads of damages 
· Underlying wrong means you breached a K 

There is monetary damages and specific performance (typically do not get monetary damages)
· Election between expectation and reliance (cannot get both) 
· Those principles (both heads) are limited by remoteness or mitigation 
· Learned about expectation damages in the loss of chances
· Other heads of damages in addition intangible injuries and punitive
· Restitution and disgorgement 

Are we in K?
· Remedies available flow from whether we have an underlying K or not (expectation or restitution)

Loss of chance and remoteness  don’t relation
· Loss of chance have to be given a percentage of the chance of a profit happening (assumed the loss of the chance was the purpose of the K)
· The percentage likelihood would be 0% if it is too remote 
· Might not be reasonably contemplated by the parties 
· Loss of chance goes into the stage of expectation damages 


Whitten – punitive damages related to the wrongdoing 
· Parties will plead them in situations where they might not get anything under expectation and reliance (not condition at all on the other analyses of damages)
· Morally reprehensible – court would say it is not the breach is not something we would want them to get away with 

Carons case – incorporates remoteness

Kouftos – clear what the purpose of the K was (sugar for sugar merchant)

MWB – cannot get less that what you owe (mid contractual modification from Foakes and beer)

Three different tests of unconscionability 
Post (procedural approach)
Harry 
Uber standard (defect in the bargain – Marshall, Lloyds, uber)
Lloyds (higher standard??) – access to independent advice (umbrella doctrine for all unfairness  uber is tailored specifically to unconscionability)


What are intangible injuries (head of damage)
· Specific promise for relaxation which is objectively denied (not getting what was due to you under the K)
· No way to compensate him from a profit 
· Care about whether the party was entering into the K for the purpose of relaxation and enjoyment 
Tie to mitigation – would we care if they tried to enjoy the agreement 
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