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[bookmark: _Toc163560055]THE BOUNDARIES OF CONTRACTUAL OBLIGATIONS
[bookmark: _Toc163560056]PROMISSORY ESTOPPEL 
[bookmark: _Toc163560057]Hughes v Metropolitan – CB 288 
	Facts
	T1 – October: landlord gave notice to demand repairs on the house within 6 months (as per the terms of the agreement) 
T2 – November and December: Negotiations about the landlord buying the property  Tenant assumed the terms would not be enforced 
T3 – December 31: Broke off negotiations
· Tenant assumes he would not have to do the repairs anymore 
T4 – April: landlord asserted the right to enforce the repair clause and forfeit the lease and sued tenant (enforcing repair clause) 

	Issue
	Can the repair clause be enforced given the negotiations?

	Holding
	No – not entitled to forfeit the lease, tenants not liable 

	Ratio
	If parties in a K enter into negotiation which leads one of the parties to suppose that the strict rights arising under the contract will not be enforced, the person who otherwise might have enforced those rights will not be able to enforce them where it would be inequitable to the dealings between the parties.
· In other words, when parties are in a K and one does something to make another think they will not stand on their rights, they cannot turn around and enforce them when it would be inequitable to do so 
· Explicitly or implicitly promising not to stand on rights, then they are estopped and cannot enforce the rights under K 

	Reasoning
	Lord Carins reads the ongoing negotiation as having the effect of leading one of the parties to believe that obligations/rights will not be enforced
· There was an implied promise that they would not enforce the clause here 

	Notes 
	K law does not enforce bare promises normally (nudum pactum) since there is no consideration 
· This is a case of mid-contractual modification which resembles pre-existing duty 



[bookmark: _Toc163560058]Central London Property Trust v High Trees – CB 288
	Facts
	P leased a block of flats to D for 99 years from Sept. 29, 1937, at a rent of £2,500 a year. 1/3 of the units were leased (during the war)  D when to P midway through K asking to reduce lease price. P agreed to reduce rent to £1,250 as from the commencement of the lease. Receiver investigated the lease in Sept. 1945 and claimed the full amount for the quarter. D refused to pay. 

	Issue
	Can P enforce the full scope of their rights? Is P bound by the promise? 

	Holding
	For P company for the amount claimed  D is bound only until the war is over (K not intended to apply beyond that) 

	Ratio
	(3 conditions for promissory estoppel) 
Promises without consideration are enforceable if: 
1. Promise was intended to be binding 
2. Promise was intended to be acted upon 
3. Promise was in fact acted upon (DR on the promise) 
** too broad… narrowed in Combe

	Reasoning 
	When the flats became fully leased in 1945, the reduction ceased to apply. 
· Context was limited until the end of the war (must consider the social context of the agreement – made during wartime)  was intended to apply during wartime
· Promise was not supported by consideration, D never gave anything up

	Notes
	Estoppel  something normally available to them but they are estopped from doing it since it is inequitable 
· Blockage from claiming a normal right given your own behaviour 



[bookmark: _Toc163560059]Combe v Combe – CB 290
	Facts
	Husband and wife got divorced and husband agreed to pay an allowance of £100/year, paid quarterly. Husband refused to pay. Wife sued. Wife made more than the husband and sued after 7 years. 

	History 
	TJ applied the test from High Trees and found it applicable here… in favour of wife. 

	Issue
	Can the wife enforce the promise?

	Holding
	Appeal by husband allowed  promissory estoppel does not apply here, no K 

	Ratio
	Promissory estoppel may be used only as a shield and not as a sword (i.e., a defense) 
· Requires a pre-existing legal right (underlying predicate contractual relationship*) ⇒ High Trees is too broad since it applies outside of the contractual relationship 

New Test: 
1. Must be a pre-existing K
2. A. Intended to be binding B. intended to be acted on C. actually acted upon (DR)
3. Promise can shield against liability (defence to liability)

	Reasoning 
	There was no underlying contractual relationship since the wife was previously not giving anything up (i.e., no underlying predicate K relationship)
· Not every promise is intended to be binding – need to be in K for PE to apply 
· She tried to use PE as a sword and make the husband liable 



Promissory Estoppel Checklist 
1. Pre-existing K [Combe]
2. Promise not to enforce k rights [High Trees] 
· Intended to be binding 
· Intended to be acted upon
· Actually acted on 
3. Promisor must sue promisee [Combe]  shields the person to whom the promise was made from liability 
[bookmark: _Toc163560060]Waltons Stores v Maher, CB 293
	Ratio 
	The purpose of PE is to avoid DR induced on the party to whom the promise was made, and the assumption or expectation is not fulfilled  NEED DR in addition to the existence of a K  
· Someone relies on the promise that another person will not enforce those rights to their detriment because they reasonably assumed the promise would not be enforced 

	Reasoning
	Justification for PE  comes from the courts of equity to protect a weaker party who might end up in a worse position – correcting an unfairness 


[bookmark: _Toc163560061]John Burrows Limited v Subsurface Surveys Limited, CB 294 
	Facts
	Contract between friends to pay 6% monthly interest which included an acceleration clause (if payment is late, the entire debt is owed). Payer had paid late previously which was fine until they had a falling out. P claimed all of the debt and invoked the acceleration clause because they were late. D argued estoppel (paying late 11 times previously meant it was alright). 

	History 
	PE claim rejected at trial, but the CA allowed the appeal because of reliance (lulled into a false sense of security).

	Issue
	Can D rely on PE for late payment clause not to be triggered?

	Holding 
	For P – Appeal allowed, no defense of promissory estoppel  can rely on the clause

	Ratio 
	Need a clear promise with evidence of intention to be bound  being friends is not enough
· Promisor must lead promisee to believe promise is to be relied upon

	Reasoning
	A friendly indulgence is insufficient evidence of a clear indication that P did not intend to enforce the full scope of their rights  need evidence of intention 
· People need to be flexible with respect to business intentions (economic theory) 

Here, during friendship or otherwise, D did not show reliance on the promise. Therefore, promissory estoppel does not hold. 
· The behaviour of P is more consistent with his having granted friendly indulgences to an old associate while retaining his right to insist on the letter of the obligation, which he did when he and D became estranged and when the respondents were in default in payment of an interest payment for a period of 36 days 


[bookmark: _Toc163560062]Owen Sound Public Library Board v Mial Developments Ltd, CB 295 
	Facts
	Library, P, has contract with D, contractor. There were progress payments. The contract said if the library does not pay within 7 days, D can give 5 days’ notice and leave. Library wanted assurance that the contractor had paid their sub-contractor. They asked for a corporate seal regarding a notice made by D asking for a change in the payment schedule. D said they would but never did. Payment was due but wasn’t made because D had not gotten the corporate seal. D left. P sued. 
· On appeal, P said D couldn’t terminate the contract because they were waiting for the seal, and then payment would come. The seal was requested as a condition to payment (it was directly related to the payment). 
· D claims that the contract was terminated, to which Owen Sound counters with the defence of PE stemming from the D’s assurance

	Issue
	Can P rely on a defense of promissory estoppel? 

	Holding 
	For P. Library failed to pay only after D’s promise – library has to be built 

	Ratio 
	A promisee’s reliance must be reasonable in the circumstances. “a promise, whether express or inferred from a course of conduct, is intended to be legally binding if it reasonably leads the promise to believe that a legal stipulation, such as strict time of performance, will not be insisted upon”

P can sometimes rely on PE  sword = full scope of person’s rights cannot be enforced
· If a reasonable person believes the promise is intended to be relied on, it cannot be insisted upon (doesn’t need to be explicit) 
· Look to course of behaviour that leads them to rely on it 
· Evidence so that it would be reasonable for P to rely on the promise  DR was reasonable 
· Is objective intention [Burrows] which can be applied 

	Reasoning
	Objective analysis re: if words/deeds consist of promise to suspend enforcement 
· Although no one acting for D expressly agreed to the suspension of the time requirement, and no one acting for P made any request to that effect, the TJ made and inference that P “put the matter aside without processing the architect’s certificate for payment in reliance on his understanding that he need not act until the document was received.”  


[bookmark: _Toc163560063]Amalgamated Investment & Property Ltd v Texas Commerce International Bank Ltd, CB 298 
	Facts
	Bank is seeking to rely on promissory estoppel as a sword

	Issue
	Can promissory estoppel be used as a sword? 

	Holding 
	No

	Ratio 
	While a party cannot in terms found a cause of action on an estoppel, he may, as a result of being able to rely on an estoppel, succeed on a cause of action on which, without being able to rely on that estoppel, he would necessarily have failed 

PE is a shield not a sword  cannot found a cause on estoppel 
· Can rely on PE to advance a contract claim
· K cannot give rights but upholds the ones you already have 


[bookmark: _Toc163560064]D & C Builders v Rees, CB 305 
	Facts
	P handyman did plumbing and decorating work for D. D partially paid but still owed P $480. P was going bankrupt, so it requested the balance. D’s wife knew P was going bankrupt so it said it would give $300 or $0. P accepted and then sued.
· D’s defense was that there was bad workmanship and P entered the agreement to be paid less voluntarily (no gun) 

	History
	TJ ruled for P – agreement mid-way through performance to take less is not binding [Foakes] 

	Issue
	Can D invoke the principle of PE so the payment alleviates the partial debt?

	Holding 
	No, judgement for P

	Ratio 
	Under PE, a party is barred from its strict legal rights where it would be inequitable to allow them to enforce them. The agreement between the parties cannot have arisen through intimidation from the party trying to allege PE [must be a “true accord”  a settlement procured through intimidation/coercion is invalid] 

	Reasoning
	There was no true accord in these circumstances since D was essentially holding P for ransom when the said accept the lesser payment or nothing (was under duress) 
· Had no right to say such a thing  put undue pressure on the P by insisting they take the settlement (through threats of breaking contract) 
· A mid-contractual modification without consideration  must be a benefit and no duress


[bookmark: _Toc163560065]Collier v P & MJ Wright (Holdings) Ltd, CB 308 
	Ratio 
	If a (1) debtor offers to pay only part of the amount he owes, (2) the creditor voluntarily accepts the offer, and (3) in reliance on the creditor’s acceptance the debtor pays that part of the amount he owes in full, the creditor will be bound to accept that sum in full and final satisfaction of the whole debt  PE extinguishes the creditor’s right to the balance of the debt 
· Must be inequitable to enforce payment  undermines Foakes and Beer Principle 


[bookmark: _Toc163560066]MWB Business Exchange Centres v Rock Advertising, CB 308
	Ratio 
	It depends on the circumstances whether when a creditor agrees to accept payment of a debt by installments, and the debtor acts upon that agreement by paying one installment, and the creditor accepts the installment, it will be inequitable for the creditor to later go back on the agreement and insist on payment of the balance 
· Not always inequitable and depends on the circumstances  cannot always be said that payment is inequitable 

	Reasoning
	It might be inequitable to allow the promisor to go back on their promise without giving reasonable notice or at all with the result that the right is not extinguished 



[bookmark: _Toc163560067]Remedies
[bookmark: _Toc163560068]THE COMPENSATION PRINCIPLE
[bookmark: _Toc163560069]reWertheim v Chicoutimi Pulp Company, CB 29 
	Ratio
	When assigning damages for breach of contract, the party complaining should, so far as can be monetarily done, be put in the same position as they would have been in had the contract been performed 
· Want to return the non-breaching parties to the original position if the K had been fulfilled  Expectation damages 
· Look forward to completing a K that has not been completed 
· Damages are compensatory – not to punish the D but restore a rights violation   


[bookmark: _Toc163560070]Fuller & Perdue, The Reliance Interest in Contract Damages, CB 27 
Restitution vs. reliance. Vs expectation 
Fuller and Purdue state that there are three principal purposes for awarding damages or three interests that can be served.
1. Restitution  restore something 
a. P acts on reliance on a promise and D gets and unjust enrichment/wrongful gain 
b. We might require the D to disgorge the value they received from the P  give value to P (measurement of damages is the gain D received) 
c. It is backwards looking  position they had been in had it not happened at all 
2. Reliance  one-sided, no balancing both sides: A hasn’t received a benefit (gets nothing out of the bargain), but B has suffered a detriment
a. Reliance is the P’s detriment  reobtaining a wrongful loss (the cost of changing positions in reliance on the promise) 
b. Forgoes deals because you thought you have this deal 
c. It is backward looking because we are trying to give him what he lost 
d. Our object is to put him in as good a position as he was in before the promise was made
3. Expectation  Give them something they never had – Forward looking remedy 
a. Make the contract as if the contract had happened 

Expectation Damages
1) Specific performance  Have to do the thing contracted for (forced performance) *** is the excpetion 
2) Damage for value of performance (Money damages)  the value of what was contracted for (monetary equivalence of performance) 

Why Expectation Damages? 
· Restitution and reliance make more sense (more morally compelling) 
· Looks like law is creating a new role 
· Can get expectation damages even if you never relied

Reasons to justify expectation damages 
· Protects reliance interest (prophylaxis against reliance damages and makes people want to perform K  minimizes reliance) 
· Contract on its face is what the party was going to do (easier to calculate than reliance)
· Policy – promoting business agreements  relies on trust and need reliance through compliance 
· Quasi-criminal – emphasizing the decrement over the punishment (worried about efficient breach  cheaper to breach and pay damages than perform K) 
· Change of rights – legally owing something to another (different than tort) 
· Remedying a breach in rights  

[bookmark: _Toc163560071]THE MEASURE OF DAMAGES FOR BREACH OF CONTRACT 

1. [bookmark: _Toc163560072]THE EXPECTATION MEASURE 
[bookmark: _Toc163560073]Hawkins v McGee, CB 38 
	Facts
	Surgeon (D) performed an operation which consisted of replacing scar tissue from his palm and took the graft from the plaintiff’s chest. D said before operation that “I will guarantee to make the hand 100% perfect/good” to P. Hair started growing out of the palm and it bled. No debate that the contract was breached.

	Issue
	What is the appropriate calculations for damages that should be awarded to the P (how do we measure the damages)? 

	Holding
	Expectation damages awarded to P 

	Ratio
	Normal measure of damages = expectation damages (difference between market value of what was promised - what you got = expectation damages). 
· Pain and suffering in this case is not applicable (no reliance loss).

	Reasoning 
	Option 1 - Look at the pain and suffering endured by the plaintiff (to assess damages) = Looks like reliance 

Option 2 – Positive ill effects of the operation on the plaintiff’s hand  Difference between the market value of what was promised (100% good hand) - Market value of the hand the plaintiff got
· Option 2 = How we calculate expectation damages (difference between what you were promised, and what you got.) What it would take to get you in the same position if the contract was completed.
· Court says option 2 is correct (giving expectation damages)

→ Determine that the P’s damage is the difference between the value to him of a perfect hand and the value of his hand in its present condition.
· Does not include the incidental pain of the grafting (agreed for this even if he would have gotten a good hand)
· The pain and suffering was a price he was willing to pay for a good hand  no test of value of a good hand or the different between the value of a good hand which was promised by the operation 


[bookmark: _Toc163560074]Groves v John Wunder Co, CB 40 
	Facts
	Groves (P) owned a 24-acre tract of land which had deposits of sand and gravel.
P entered a contract with D for 7 years where D could remove sand and gravel. D agreed to leave the property “at a uniform grade now existing” (required to level the land).
D deliberately breach the contract and took the richest and best gravel – did not return the premises at any uniform grade but instead was “broken, uneven, etc.” 
· Reasonable cost of doing the work to level the land was $60,000, but if D had done the work the value of the property would have increased by $12,000  DIV was not much but unknown

	Issue
	Is P entitled to the cost of performance (COP) or diminution in value (DIV)?  

	Holding
	Judgment for P.  Cost of performance (COP) awarded ($60,000).  

	Ratio
	In reckoning damages for breach of a building or construction K, the law aims to give the disappointed promisee what he was promised. COP awards the value of what he was promised. Here he was promised $60,000 worth of work.  
· The summit from which to reckon damages for that wrong is the expected cost of performance (not the value), which would have been reached had the work been done as demanded by the K.

	Reasoning 
	1. If the breach is deliberate  COP more likely to be awarded 
2. Construction Context/Land use agreement  default is COP (for other agreements it is normally DIV) 
3. Economic Waste  what it would cost to correct the wrong  DIV
· Distinct (people hired to do particular things not because they add economic value, but because they want that particular thing done) ⇒ in these cases we want them to do it (COP)
· Not merely economic reasons ⇒ presumption towards COP (tend to give COP when they intended to end up to look or be a certain way – not for purely profit)
4. Unjust Enrichment  look at the purpose of the K (is it what they bargained for) 
· not unconscionable since that is what they bargained for
· Relates to economic waste 
5. Not Punishing D  DIV
6. Make clear purpose of K  making it clear the ground needed to be level; have to K for COP (objective theory) 
Breach in good/bad faith (if in bad faith, a court is more likely to award COP   if breach in good faith, a court is more likely to award DIV) 

	Dissent 
	Was there a special interest in the land + communicated to D (manifestly)? (DISSENT: was there an actual reason they needed this to be level?  Dissent says no here)
· Interest must be beyond market value (beyond the realm of a commercial actor, for its own sake)  maybe communicate this as a condition, say its aesthetic, communicate special interest that makes you show that you have demonstrated an special interest (esoteric reason)
· Here, weren’t going to use it + didn’t communicate esoteric value (make it a condition), so there wasn’t a special interest in the land 

The willfulness of the breach should not affect the measure of damages
· Calculation of damages should be the diminished value of the property resulting from the breach unless the evidence shows that the completed product was to satisfy the personal tastes of a plaintiff.


[bookmark: _Toc163560075]Peevyhouse v Garland & Mining Co, CB 45, note 2 
	Facts
	P sought damages for breach of a promise to restore a strip-mining site and where the cost of restoration was about 100 times the estimated increased value in land 

	Issue
	How should the damages available to the plaintiff for the breach of contract be calculated? 

	Holding
	DIV damages awarded 

	Ratio 
	DIV is the normal damage 

	Reasoning
	Not a willful breach and incidental to the K that the pits be filled in  economic waste


[bookmark: _Toc163560076]Ruxley Electronics v Forsyth, CB 45, note 6
	Facts
	A agrees with B to construct a swimming pool to be 7’6ft in depth. When complete, the depth of the pool was 9 inches less than contemplated. Does not diminish the suitability of the pool for diving and the value of B’s land. Could nota fix the pool without destroying it. 

COP = $21 560 
DIV = $0

	Issue
	What damages is the plaintiff eligible for?

	Holding/Ratio
	Loss of amenities damages (enjoyment of the property) - so we don’t have to choose between DIV or COP  third remedy. 



2. [bookmark: _Toc163560077]RELIANCE 
[bookmark: _Toc163560078]Anglia Television Ltd v Reed, CB 34 
	Facts
	P is a television studio, D is an actor. P contracts to have D star in one of their films. Before hiring D, P makes some initial expenses to get production off the ground. After hiring D, P makes additional production expenses. One week before filming, D drops P’s film in favour of another project that they were double-booked to do.

T1 - Before hiring Reed: made a series of initial expenses 
T2 - K with D 
T3 - Made a series of other expenses 
T4 - D breaches (realizes that he his double booked) 

P suing for the cost of reliance of the D’s contract (expenses made before and after the contract was signed)  cannot claim expectation damages for the movie since it is too hard to determine

	Issue
	How are reliance damages calculated (are the expenses prior to D signing the K part of the reliance damages or are only the post-hiring expenses considered)?

	Holding
	Liable for ALL the expenditures (even before the D signed the contract).

	Ratio
	If you cannot prove or estimate a profit (i.e., cannot plead expectation which is the norm), use reliance damages (P must elect between expectation and reliance damages)
· Should calculate reliance based on reasonably foreseeable of losses before agreement (if reasonably foreseeable, can give reliance for things done before the K was made) 

	Reasoning 
	When Reed entered the K, he must have known perfectly well that much expenditure had already been incurred on director’s fees and the like
· Ought to have known that if he broke the K that all expenditure would be wasted and whether or not it was incurred before or after the K


[bookmark: _Toc163560079]Ogus, Damages for Pre-Contract Expenditure, CB 36 
Reliance should be for only post K expenses (alternative approach to Denning) 
· Only after K, then there is reliance, not before K 
· Putting the parties in the position they would have been in before K (pre-contractual expenses were not part of K)
· Unwinding it as per Denning  would actually be putting them in a better position in some circumstances 
· Denning – can elect between reliance and expectation without proof
· Ogus – expectation damages are a cap on reliance damages
· Reliance cannot be greater than expectation  give P something better than they would have had under K 
· Post-K expenses for reliance and expectation is the cap 
[bookmark: _Toc163560080]Bowlay Logging v Domtar Ltd, CB 36, note 1
	Facts
	Logging K was terminated by timber owner’s breach, price for full performance was $150,000. Logger’s claim for expenses was held to be limited by proof that losses would have been incurred even if the K was not terminated. 

Expectation – $150,000 and Reliance $232,905

	Issue 
	What is the measure of damages? 

	Holding
	No damage sustained by the appellant as a result of the respondent’s breach – expectation damages 

	Ratio
	Adopt Ogus’ approach – reliance is capped, and you get the price you bargained for 

	Reasoning 
	Appellant was losing heavily because of an improvident K and inefficient work practices  claimed they expended $232,905 partially completing a project that was to yield $150,000 
· Result of the breach was to release the appellant from further losses 




3. [bookmark: _Toc163560081]RESTITUTION, UNJUST ENRICHMENT, AND DISGORGEMENT
[bookmark: _Toc163560082]M McInnes, ‘The Canadian Principle of Unjust Enrichment: Comparative Insights into the Law of Restitution,’ OWL 

The Canadian formulation of the principle of unjust enrichment differs semantically from the Anglo-Australian version in several principles. 

	The Canadian Formulation
	The Anglo-Australian Formulation

	Enrichment to the D
	Enrichment to the D

	Corresponding deprivation to the P
	Gained at the P’s expense

	Absence of juristic reason for enrichment 
	As a result of an unjust favour



Unjust Factor (Anglo-Australian) – mistake, duress, necessity
· Difference – as a result of some injustice 
· Canadian – must be any transfer not required by law which is also not a gift 
[bookmark: _Toc163560083]Rathwell v Rathwell, OWL
	Facts
	P (wife) and D (husband) were married and shared a joint bank account which they both deposited money into. They used the money in the account to buy three properties, all in the husband’s name. The land was used as a farm which they worked on together. Following their separation, the wife commences an action for a declaration she had an interest in the ½ of the real and personal property and accounting of all the income and benefits returned by the property.  

	Issue
	Is there a claim in restitution? What are the constitutions of a restitution claim?

	Holding
	For P, appeal dismissed – gets a ½ share of the property under a claim of unjust enrichment (no K relationship) 

	Ratio
	(1) Enrichment to D (2) Corresponding deprivation to P (3) and Absence of juristic reason (ex. no K justifying the transfer of disposition of land – court ordered) 

If there was a K, there would be a claim in expectation damages  don’t need to make an unjust enrichment claim, could sue for breach of K 

Court will not allow any person unjustly to appropriate to himself the value earned by the labours of another  not defeated by the existence of a matrimonial relationship between the parties

	Reasoning 
	Presumption of common intention from her contribution in money and money’s worth entitles her to succeed in resulting trust  husband’s unjust enrichment entitles her to succeed in consecutive trust 
· Contributed to the joint venture through book-keeping and was involved in running the farm 
Constructive trust (party holding property in another’s name since they don’t fully own it )
· Constructive because they are making up he was holding it for wife’s benefit  


[bookmark: _Toc163560084]Deglman v Guaranty Trust Co, CB 134 
	Facts
	P, nephew of now deceased aunt did work for her on the promise of her providing for him in her will. This oral contract was invalidated by Statute of Frauds (K for land must be in writing since we are worried about fraud – was not, so no expectation damages) P seeks remedy.

	Issue
	Is there an unjust enrichment claim in restitution? 

	Holding
	P awarded $3,000 (value of services he provided). Unenforceable K. 

	Ratio
	For unjust enrichment in unenforceable Ks, you get the value you provide, not what you would've gotten under the contract.
· When part performance is done on the footing of a quasi-contractual relationship (not actual K), and the party who got something out of the performance does not complete the K, the party who performed is entitled to recover (restitution) for that performance. 

Restitution is neither contract nor tort law; equitable. The basis for restitution is the prevention of unjust enrichment.

	Reasoning 
	She was unjustly enriched. Restitution isn’t K law (he would not have gotten anything under K), not tort (he’s not getting amount expended - $0)
· $3000 is amount aunt benefitted from P’s work. 
Enrichment = benefitted by nephew driving her
Deprivation = did lots of stuff for her 
No Juristic Reason = P entitled to expenditures but no expectation damages 

Quantum merit – quasi-contractual for services (accounting of value of services) 


[bookmark: _Toc163560085]Boone v Coe, CB 136 
	Facts
	D orally promised P a lease on his farm for 1 year, including a home w/ equipment and a share of profits. P moved to Texas in reliance on promise, incurring significant expenses which were wasted when D failed to honour promises. P could not sue on the contract bc Statute of Frauds (not in writing)

	Issue
	Is there restitution?

	Holding
	No restitution.

	Ratio
	There was no unjust enrichment because even though the P suffered a loss, there was no corresponding benefit to D.

	Reasoning 
	Fails at step one – D did not get anything and can argue if it was a corresponding deprivation  D had the legal right to decline to carry out the K
· Statute was enacted to prevent frauds and perjuries  should not permit recoveries in cases to which its provisions were intended to apply 
· Reliance losses when not in K (reliance on promise to detriment)  cannot recover as per Ogus 


[bookmark: _Toc163560086]Attorney General v Blake, CB 140
	Facts
	D was a former intelligence agent runed KBG agent  escaped from prison and fled, wrote a novel where he divulged information gained during the course of his employment in a book after employment ceased  breach in employment K. D signed contract agreeing not to divulge details regarding his time as a member of SIS. P, suffering no loss, sued for breach of contract and claimed damages.

	Issue
	Can some principle of restitution be used in the presence of a K? 

	Holding
	Yes, for P.

	Ratio
	3 instances in which a court may order disgorgement:
1. Traditional remedies are inadequate.
2. Limitation based on violation of fiduciary duty
3. P has a Legitimate interest in protecting profit

In exceptional circumstances, can use disgorgement  problematic since it puts P in a better position and amounts to punishment of D

	Reasoning 
	D’s undertaking was similar to a fiduciary relationship, which is why disgorgement was appropriate. D deliberately committed repeated breaches and caused untold harm to public interest 
· Generally want to put people in their original position but can’t when it cannot be estimated in $ terms  must then turn to other damages 
· Did P have a legitimate interest in preventing D’s profit-making activity and, hence, in depriving him of his profit? – If so, then likely disgorgement.

Hard to value state secrets (in original K); not a commercial K (hard to think about the expectation damages) 
· Giving up unjustly claimed profits gained from the book
· D enriched but there is no corresponding loss for P since they did not put money in the K (the money is coming from the publishing K) 



[bookmark: _Toc163560087]SPECIFIC PERFORMANCE
[bookmark: _Toc163560088]Falcke v Gray, CB 112
	Facts
	P accepted to buy rare vases from the D but the D sold them to someone else for more money. P wants specific performance  vases returned by the D from the third party   

	Issue
	Can P get specific performance (i.e., the vases – chattel/movable property)? 

	Holding
	Yes, but bill dismissed on other grounds 

	Ratio
	Specific performance is not limited to real property but extends to chattel where the chattel is special and another replacement is not readily available 

	Reasoning 
	Specific performance was available because these were rare vases and it would be hard for the P to go find them on the market (monetary damages would be inadequate)  
· Same as movable property 
· Usually available on the open market, but these are not readily replaceable – unique item 


[bookmark: _Toc163560089]Sky Petroleum Ltd v VIP Petroleum Ltd, CB 115 
	Facts
	P entered into a contract where D was to supply them with gasoline for P’s filling stations. D purported to terminate the K on a supposed credit violation by P. No other way to get gas b/c of an unusual gas shortage. Quantity of gas prices down and price going up. P sought an injunction preventing the termination. Granting an injunction here is equal to SP

	Issue
	Should the court grant an injunction (until trial) despite gas being an unspecific/unascertained chattel?  asking for SP of provision of oil 

	Holding
	Yes. Injunction ordered. 

	Ratio
	Whether specific performance is available as a remedy depends not only on the uniqueness of the item but can also be dependent on the market conditions. 
· The usual rationale for SP is that damages are inadequate due to uniqueness. However, damages are also inadequate where a replacement cannot be readily obtained due to adverse circumstances.
Inadequacy of damages does not depend on uniqueness but market conditions 

	Reasoning 
	Here, awarding damages would be inadequate. P would still go out of business. To keep P in business, the court ordered the injunction [and inadvertently, SP]
· Normally gas is ordinary but the price in K is unique for the time 
· Cannot readily substitute gas  If you cannot buy more, damages are inadequate 


[bookmark: _Toc163560090]Warner Bros Pictures Incorporated v Nelson, CB 126 
	Facts
	D, famous actor Bette Davis, entered into K with P, film studio, before she became famous. D would work exclusively for P for a year and would not work for any other producer. P later declined to be bound and left to work for another company. P sought injunction to prevent her from continuing to breach K.

1. Comply with positive covenant – working with Warner Bros. 
2. Negative covenant – non-compete clause to not work for anyone else 

	Issue
	Under what circumstances can a negative covenant be enforced?

	Holding
	For P. Injunction for 3 years from working for competitors. 

	Ratio
	R1: Courts will not enforce a positive covenant of personal service under any circumstances. Instead, they will award damages. 
· For a service K, SP is generally not available 

R2: Court will enforce a negative covenant under limited circumstances. Enforcement of the negative covenant must not:
· 1. Amount to a decree of SP of the positive covenants of a contract 
· 2. Amount to compelling D to perform the positive covenant or starve/remain idle
Ultimately, cannot be a positive covenant in disguise

R3: Equitable remedies are discretionary and even if neither element is met, the P has no right to the remedy. It is at the court’s discretion to award it. 

R4: The courts should enforce a negative covenant only to the extent necessary to give reasonable protection and no more to the P against the ill-effects of D’s breach of contract. 

	Reasoning 
	The injunction sought here is merely to prevent D from working for other film studios. 
· She can still work in other fields  not compelled to starvation. 
· The fact that an actress makes money than other fields is not a relevant consideration. 
· Although she may be tempted to perform, she is not compelled or bound to
· She is a unique actress with unique services  


[bookmark: _Toc163560091]Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd, CB 124 
	Facts
	D leases premise from P and promises to operate store for 35 years. D closes store after 16 years. 19 years left on lease. P sues for specific performance. Trial rules for P but gives damages. CA overturns and orders specific performance.

	Issue
	Is the remedy damages or specific performance? 

	Holding
	Damages. 

	Ratio
	R1: Specific performance will NOT be awarded where damages are an adequate remedy. 
· Service K – no requirement to keep running a business

R2: Specific performance is an unusual, exceptional, and rarely used remedy. It is also awarded at the court’s discretion, meaning the P has no right to it. 

	Reasoning 
	If D is ordered to run a business, its conduct becomes the subject of a flow of complaints, solicitor’s letters, and affidavits  wasteful to both parties and the legal system
· Unjust to force D to incur a loss which may be greater than what P would suffer from the K being broken  allows P to unjustly enrich 
· Constant supervision, prison time, P overcompensated, waste of resources 



[bookmark: _Toc163560092]REMOTENESS AND MITIGATION
[bookmark: _Toc163560093]Morris, ‘Duty, Negligence and Causation’, OWL
Were the particular accident and the resulting damage foreseeable? 
· In some cases, damages resulting from misconduct are so typical that it is impossible to convince judges and juries that they were unforeseeable (Typical/Ordinary)
· In some cases, the freakishness of the facts refuses to be drowned, and any description minimizes it viewed as a misdescription (Extraordinary)
· Between those cases are those which are neither typical nor wildly freakish  in these cases unusual details are arguable but only arguably significant (Everything in Between) 
· Foreseeability can only be determined after the significant facts have been described 
· If the facts are detailed, the accident is unforeseeable, if general, the accident is foreseeable 
· This class includes most arguable cases on scope of liability  responsibility must be limited to the foreseeable consequences 
· Cases falling into the first class are most often decided for P and those falling in the second are most often decided for D
[bookmark: _Toc163560094]Hadley v Baxendale, CB 47 
	Facts
	P owns a mill, and a mill shaft breaks and all production stops. P asks D to take the shaft to the manufacturer. The delivery is late, and the factory loses profits and sues D. The delay was beyond a reasonable time – suing supplier. D only knew that P was having a shaft transported from the mill to the manufacturer and did not know that this was the only mill shaft that P had.

	Issue
	Is D liable for loss of profits? 

	Holding
	No – P does not get damages 

	Ratio
	1. Could be fairly or reasonably be considered as arising naturally from the breach (normal course of things, usually happen)  did the damages come naturally from the breach? or 
· [ORDINARY LOSSES  everyone should know these would occur]
2. Are reasonably in the contemplation of both parties and known to both parties at the time of the contract  Were the damages in reasonable contemplation of the parties at the time of the breach?
· [SPECIAL LOSSES]
If you have special circumstances, you must communicate (during negotiations) these to the other party.

	Reasoning 
	The damages (i.e. lost profit) were too remote since D did not know this was the only mill shaft.
· Because D did not know, it was not a serious possibility that the late delivery of the mill shaft would result in a shutdown of the mill and lost profit.
· There were many other plausible reasons why the shaft might have been sent to the manufacturer:
· To be repaired before a spare one broke;
· To be sent back to the engineer who made it;
· Because there were other problems with the other machinery and it could not be used.
· P did not communicate its special circumstances to D.
Not reasonable for shipper to know the Mill shut down because of the lack of shaft  Natural consequence? NO 


[bookmark: _Toc163560095]Victoria Laundry Ltd v Newman industries Ltd, CB 52 
	Facts
	D owned a boiler (know how the boiler worked – something that keeps water hot) and P wanted to expand business in laundry (washing and dyeing) and started negotiations to purchase the boiler. D sends the boiler, and it was damaged upon arrival. D took a long time to fix the boiler. For this to be a breach, there must have been a delivery window in the contract  violated the time term. P claim is for entitlement to lost profits from the time it was delivered damaged and when they received the fixed boiler (June to November). Two types of damage – customers they would have gotten and large government contract they would have gotten. 
· D knew the P was anxious about putting the boiler to use in the shortest possible time  were engineers and knew what the boiler was going to be used for but did not know about the particular uses and government contract 

	History 
	At trial, lost profits were due to special consequences (not known) and the boiler was used for specific profit  too remote (£110 for miscellaneous expenses) 
· Court of appeal  allowed but they do not give full extent for lucrative contract (only for lost profits from ordinary contracts) 

	Issue
	Were these damages too remote or reasonably foreseeable?

	Holding
	Not RF. But P is entitled to damages for ordinary lost profits, including lost reasonable dying contracts. 

	Ratio
	R1: Even where you suffer unforeseeable damage that is too remote (i.e. lucrative government contracts), you might still be able to recover for the ordinary use of the thing promised (regular contracts).

R2: 
· Basic statement/general principle of expectation damages  putting the person in the same position they would have been in had the contract not been breached 
· Cap on the potentially unlimited loss since you only get reasonably foreseeable losses (if we gave every factually caused loss, it could result in significant compensation for P)
· What counts as reasonable foreseeability counts knowledge of the parties at the time of contract formation
· Imputed knowledge and actual knowledge of special circumstances – a) if you are told, you have actual knowledge b) if you ought to have known, you have imputed knowledge (Hadley)/if the loss was reasonably foreseeable 
· To make a D liable, they must have objectively had knowledge (what he should have known had he thought about it) at the time of formation 
Loss needs to be a serious possibility or a real damage  in the cards 

Court restates Hadley in 6 parts (page 54)*

	Reasoning 
	D knew they were supplying the boiler to a company carrying on the business of laundrymen and dryers for use in that business  their job is to boil water for the purpose of washing or drying 
· D would have to know at the time of the agreement of the prospect of lucrative agreements which they did not 
P should have told D (imputed actual knowledge) about the lucrative contract with the government 


[bookmark: _Toc163560096]Koufos v C Czarnikow, Ltd (The Heron II), CB 63 
	Facts
	(Suing the boat since the boat is used for collateral) Koufos charters the defendant ship to transport sugar to be sold. Vessel breached the contract because it arrived 9 days later than expected. D did not know they planned on selling sugar but knew about the market and that P was carrying it to the place where sugar is sold. P wants the difference between the price of what it would have been if they had arrived on time minus the cost of what it is now that the price of sugar.

	History 
	Trial court says the damages were too remote  overturned by the court of appeal (not too remote)

	Issue
	Were the damages (loss of profit) foreseeable or too remote? Does the remoteness change in contract v tort?

	Holding
	For P, entitled to the difference in the price of sugar 

	Ratio
	Liability in tort is wider than in contract since parties in the contract can draw the risks to the defendant  in tort causality for damages is laxer (get to claim more damages) since you can bargain and allocate risk in the contract (vs. damage out of nowhere in tort)
· Reasonable foreseeability is thought about differently 

Application of remoteness test  remoteness is not but for causation (not any loss which flows from the breach you get to claim) but it is also not tort causation in negligence (only get reasonable foreseeability of the context in the relationship between the two parties – more things are going to be captured since they are unsuspecting wrongs) 
· The threshold of likelihood required is that which is “not unlikely”. This denotes a probability that is “considerably less than 50/50 but nevertheless not unusual, and easily foreseeable” 
· Whether it is RF as a risk as created by the K 

	Reasoning 
	Loss that occurred was likely to result from the breach and the drop in price from delay (imputed knowledge standard – responsible for fluctuation in price from getting something to market late) 
· What is the causal connection between the conduct and the loss – reasonable person in their position would know the loss would have been within their contemplation 
·  RF there could be a change in the price, and they would be on the hook


[bookmark: _Toc163560097]Payzu v Saunders, CB 100
	Facts
	P bought silk on terms that they would get 2% discount if paid within 30 days. Sends a cheque that never arrives. D calls. P sends another cheque. While second cheque is in the mail, D incorrectly believes that P is in financial difficulty and now requires cash and no discount. Price of silk had gone up and P sues for difference between current market price and old contract price. D says only liable for loss of discount.
· Breach of K (mid-K modification of price and payment method 
· P refuses entirely for sale (cost of other silk – K price) 
· D wants damages (cash price – original K price)

	Issue 
	How are the damages measured?

	Holding
	For P, £50 damages (chooses D’s method) 

	Ratio
	Duty to mitigate losses (required after breach of K)  do not get to sit there and let profit losses go up (duty to take action to lessen the profit losses) 
· Only get the losses that were out of your control 

	Reasoning
	Could accept D’s offer to make the sale go through – don’t get to claim the full amount by not doing anything (just have to try when there is something within your power) 
· If P could not pay cash  would have a different outcome (cannot do the impossible)
· Just need to try to show that to a court (otherwise would claim the full amount) 
· Different for cases where it is a highly specialized good

Scruton: Duty to mitigate might be different in a personal service K  duty to minimize damages and can only recover reasonably foreseeable losses when both parties are acting reasonably 



[bookmark: _Toc163560098]LOSS OF CHANCE, INTANGIBLE INJURIES AND PUNITIVE DAMAGES
[bookmark: _Toc163560099]Carson v Willitts, CB 40 
	Facts
	K to bore 3 oil wells for P. D bore 1 and refused to bore the remaining 3. Uncertainty surrounding whether oil would be found. 

	Issue
	How do we quantify the loss? Should there be any damages at all?

	Holding
	Yes – for P 

	Ratio
	Distinction between not being able; (impossible) to assess damages  nominal damages
· And situations where is difficulty assessing damages  may be compensable 

	Reasoning 
	P lost the gambling chance that valuable oil or gas would be found when two further wells were bored. Damages may have been nothing or the damages may have been massive.


[bookmark: _Toc163560100]Note on Loss of Chance, CB 46 
	Facts
	[Chaplin v Hicks] – P was one of the 50 people shortlisted for 12 positions  deprived by breach of contract of an opportunity to interview 

[Multi-Malls Inc v Tex-Mall Properties Ltd] – D’s K breach resulted in 20% loss of rezoning P’s property for valuable use (proportionate damages awarded) 

	Ratio
	[Folland v Reardon] – in K, proof of damage is not part of the liability inquiry  If D breaches and it results in a loss of opportunity to gain a benefit or avoid harm for P, the lost opportunity may be compensable

Test for Recovery 
1. P must establish on balance of probabilities that but for D’s wrongful conduct, P had the chance to obtain a benefit or avoid a loss – “but for” cause 
2. P shows the lost chance was sufficiently real and significant to rise above mere speculation 
3. P demonstrates the outcome (whether P would have avoided the loss or made a gain) depended on someone or something other than the P themselves   duty to mitigate losses 
4.  P must show the lost chance had some practical value/monetary loss – P is entitled to proportional damages for loss of a chance (% chance of full value) 

Ultimately P shows D is the but for cause of loss where there is more than mere speculation (actual chance) 


[bookmark: _Toc163560101]Jarvis v Swan Tours Ltd, CB 78 
	Facts
	P booked and paid for a 2-week holiday in Switzerland with D. The holiday was a “great disappointment” to the plaintiff. The plaintiff claimed damages for breach of contract. Among the heads of damages were claims for loss of entertainment and enjoyment.

	Issue
	Is P entitled to damages for mental distress? Was ½ price paid the right amount of damages?

	Holding
	Yes – for P (£ more than the original K)

	Ratio
	Mental distress losses are out of date (use to only be able to claim tangible losses)  Should get losses for intangible injuries (specifically for holiday or K for entertainment or enjoyment) 
· Can get an additional head of damages for particular losses when there was an opportunity for a particular piece of mind 


	Reasoning 
	His holiday was a disappointment and not what he had bargained for  corresponding lack of enjoyment arising from the D not providing the services contemplated in the K (K of enjoyment and entertainment) 


[bookmark: _Toc163560102]Whiten v Pilot Insurance Co, CB 87
	Facts
	Home insurance denied Whiten’s claim after a fire burned down their house and constructed a claim for arson so they would not have to pay for moving the P into alternative housing (P was not well off). D maintains the arson claim but the lawyer later admits the claim was completely made up (quasi-fraud). The claim proved/admitted to be completely false and lacking any evidence. P’s standing in the community was affected. 

	Issue
	Can punitive damages be awarded? Is $1 million excessive damages? 

	Holding
	Appeal allowed (For P) – $1 million in punitive damages 

	Ratio
	Punitive damages come in when there is a breach of an underlying private right (failed in K duties in good faith) in a way that requires different heads of damages 
1. Determining when rationality – rational response to D’s misconduct 
2. Whether the P was vulnerable  does the award match both  

In all there must be an independently actionable wrong which must be rational content for rights of others 
· The quantum is rational when it is harsh or vindictive or reprehensible and is reviewable by appellate courts 

	Reasoning 
	Something more was required in this case to show Pilot it was not wise to commence this action 
· Insurers have a good faith standard  only rogue insurers will incur a financial penalty from punitive damages which will either cause delinquents to mend their ways or move into an area without a good faith standard of behaviour 
· $1 million in punitive damages was within the rational limits (between two or three times the compensatory damages) 
· Compensatory damages were insufficient 
· Respondent did not profit off of P, but not for a lack of trying 

Attempted litigation of punitive damage by category is not feasible – better to get at logic
· Normally done by criminal law  private must take over 
· Efficient Breach – more efficient for the insurance company to breach then fulfill their agreement (want to deter this kind of behaviour) 
· Proportionality – compensatory + punitive damages but be rationally connected to the breach/wrong



[bookmark: _Toc163560103]Exceptions
[bookmark: _Toc163560104]UNCONSCIONABILITY 
[bookmark: _Toc163560105]Post v Jones, CB 529 
	Facts
	The whaling ship the Richmond (P) ran up on rocks in the Behring Sea. The crew and the ship’s cargo survived, but they were 5,000 miles from the nearest port, and advancing sea ice soon would have made rescue impossible. Other whaling ships arrived and saved the crew and salvaged the valuable cargo. The Richmond’s captain agreed to sell the cargo to the rescuers. The rescuers safely transported both crew and cargo to port, where the crew sold the cargo. Jones (P), the Richmond’s owner, sued Post (D), one of the rescuing ships’ owners, to recover the sale proceeds. 

	Issue
	Was the decision to auction off goods enforceable as a contract?

	Holding
	In favour of P – unconscionable  D entitled to recover a portion of the goods because of Maritime law

	Ratio
	Where one party has absolute power, and the other has no choice but submission, a contract cannot be valid (no fairness in situations of duress)
· Only looking for a defect in the bargaining conditions (unconscionability in the procedure of the bargain) 

Is okay to bargain in these positions as long as the salvor isn’t taking advantage of their power to abuse/dominate the bargaining position 
· As long as they of not make an unreasonable bargain (substance)

	Reasoning 
	Not a situation in which they could bargain freely (no market, no competition; one party had absolute power and the other no choice) since the rescuers were the only people to whom the goods could be transferred (chance to alienate rights is limited) 
· Worried about consent and the alienation of people’s rights
· Procedural problem with K – is a problem with the bargaining conditions 
· Did not demand a huge tradeoff on the part of the rescuers – are not sacrificing anything
· Cannot take advantage of the calamity of others 
· Look to see the appropriate level of bargaining power 


[bookmark: _Toc163560106]Marshall v Canada Permanent Trust Co, CB 530 
	Facts
	John Walsh had recently suffered a stroke, and was in a care home and was, according to doctors, "definitely not capable of transacting business". Marshall, a local farmer/intelligent businessman, obtained Walsh's signature on a document agreeing to purchase Walsh's land for $7,000. Two months later, Walsh's affairs were formally turned over to the administration of Canadian Permanent Trust. The trust company refused to close the deal arguing that the consideration which P proposed to pay Walsh for the lands in question was grossly inadequate, that the agreement entered into was not fair and reasonable, and that P took advantage of Walsh by reason of the inequality of their positions. Walsh did not seem incapacitated at the time of the bargain and Marshall was not aware of his condition. 

	Issue
	Can Marshall rescind the K on the grounds of unconscionability?

	Holding
	Equitable recission granted, no costs 

	Ratio
	Where a contract is unconscionable/a party has been disadvantaged, the disadvantaged party is entitled to rescission so long as:  
1. (Substantive) There is gross inequality of bargaining power/a party is incapable of protecting his interests (P does not need that to be aware of this) and
2. (Procedure) That it was an improvident transaction (the onus rests on the party claiming unconscionability) 

Courts use market price to determine the adequacy of consideration

	Reasoning 
	1) Walsh was incapable of protecting his interests; (2) it was an improvident transaction for Walsh  looked at the valuation of the land (the market value) in comparison to the sale price 
· With respect to (1), it is not material whether Marshall was aware of Walsh’s incapacity  had suffered a stroke and was not capable of transacting business 
· With respect to (2), the onus rests with P to show that the price given for the land corresponded to its fair value  price agreed upon was considerably less than the actual value of the land
· Ignorance on the part of Marshall was incidental to the finding of unconscionability (mattered only with respect to legal fees)


[bookmark: _Toc163560107]Harry v Kreutziger, CB 537
	Facts
	The appellant sold his fishing boat, the Glenda Marion, to the respondent for approximately $4,000, but the boat, which came with a salmon fishing license, was worth approximately $16,000. The claim at the CA was on the ground of an unconscionable bargain. The CA noted that the appellant suffers from a congenital hearing defect but is by no means totally deaf. He has a grade 5 education, and is a mild, inarticulate, retiring person, and it would appear from the evidence that he is not widely experienced in business matters.

	Issue
	Can he rescind the K on the basis of unconscionability 

	Holding
	Appeal allowed  K void

	Ratio
	Other test for unconscionability – community standards of commercial morality
· Where a claim is made that a bargain is unconscionable, it must be shown that there was inequality in the position of the parties (Procedure) due to the ignorance, need or distress of the weaker, which would leave him in the power of the stronger, coupled with proof of substantial unfairness in the bargain (Substance) (Morrison Test)  is about an exploitative nature (more relationship between the parties than Marshall) 
· Looking at the relationship of the parties as opposed to the party being taken advantage of 
· Raises presumption of fraud which the stronger must show is untrue because the bargain was fair and reasonable (different from Marshall) 

Is the transaction, seen as a whole, sufficiently divergent from community standards of commercial morality that it should be rescinded? 

	Reasoning 
	McIntyre J: It is clear that the appellant made an improvident bargain. Appellant is by education, physical infirmity, and economic circumstances not equal to the respondent  his ignorance coupled with pressures exerted on him by the respondent cause inequality in the bargaining position 
· Hard of hearing, lower education  unequal bargaining positions
· Fishing licence worth a lot more on its own 
· Raises presumption of fraud since unconscionability is found 

Lambert JA: Lloyd Bank Ltd v Bundy is the better test to apply
The whole of the circumstances of the bargain reveal such a marked departure from community standards of commercial morality than the contract of purchase and sale should be rescinded


[bookmark: _Toc163560108]Lloyds Bank Limited v Bundy, CB 551 
	Facts
	Bundy owned a house, which was the extent of his estate. His son operated a business that did not do very well, and he asked his father to give him collateral for taking out loans from Lloyds Bank. The only way that Bundy could provide it was by using the house as collateral (was told he could only do it for $5,000 but put up collateral for $11,000). When the lawyers from the bank came over with his son, they explained that this was the only thing that he could do to help his son, and Bundy signed the document. Five months later the bank foreclosed on the son's assets, and as he was bankrupt, they seized the house. Bundy refused to leave the house, and the bank sued to have him evicted.

	Issue
	Can agreement to mortgage the house be enforced?

	Holding
	Judgement for D – agreement is not enforceable 

	Ratio
	Bringing together all exceptions – all have inequality in bargaining power (i.e., undue influence)
· Prongs of the Test (content/substance) – very unfair terms/grossly inadequate and (Process/Procedure)  No ILA, grievously impaired bargaining power by reason of his own needs or desires or by his own ignorance or infirmity, coupled with undue influence, trust and confidence, or pressure for benefit of another (all indicia, not required)

	Reasoning
	Consideration moving from the bank was grossly inadequate. The relationship between the bank and the father was one of trust and confidence. The bank knew that the father relied on it implicitly to advise him about the transaction. Yet the bank failed in that trust. It allowed him to charge the house to his ruin (should have advised him)
· The relationship between the father and the son was one where the father’s natural affection had much influence on him. He would naturally desire to accede to his son’s request 
· There was conflict between the bank and the father. It did not suggest the father get independent legal advice. If he did, he would have been advised not to enter the agreement. 
· There was grossly inadequate consideration on the father’s part 
· Neither party obtained a benefit from the agreement 


[bookmark: _Toc163560109]Macaulay v A Schroeder Music Publishing Co Ltd, CB 564
	Facts
	P (songwriter) entered standard form contract with Schroeder Music (publisher), whereby they would have the exclusive benefit of his compositions. Schroeder Music could terminate or extend the contract based on the profitability the songwriter to the publisher, but Macaulay could not, and Schroeder was under no obligation to publish or promote anything. Macaulay claimed the agreement was contrary to public policy. There was a restraint on trade (non-compete covenant – full copywrite to the whole world – cannot go elsewhere to make music). Was a boilerplate K – take it or leave it kind of agreement that is non-negotiable. 

	Issue
	Is the contract fair? 

	Holding
	Contract is unenforceable

	Ratio
	Test for fairness is an objective test. The restrictions must be both:
· 1 – Reasonably necessary for the protection of the legitimate interest of the promise AND
· 2 – Proportionate with the benefits secured to promisor under the contract

Standard form contracts that are not the product of negotiations between the parties are a classic instance of superior bargaining power 
· Restraint of trade heavily concerns unconscionably and inequality in bargaining power 

Two kinds of standard form Ks:
· Good SFA – used to simplify transactions; i.e., in shipping context make transactions efficient 
· Bad SFAs – bigger advantage to one party (i.e., entity in big market vs mere customer)  puts us on notice of unconscionability 

	Reasoning 
	Reasons for adopting the test – public policy doctrine is all about unconscionability and bargaining power
· Not a fair contract 
· Standard Form K Types – 1) good standard form K which simplifies agreements to make efficient transactions and 2) those designed to take advantage of one party (more suspicious of these agreement) 


[bookmark: _Toc163560110]Uber Technologies Inc v Heller, CB 539 
	Facts
	Mr. Heller was a driver for UberEats. To become a driver, Mr. Heller had to click to agree to a long, standard form contract. He didn’t have any power to negotiate it – only option was to accept or reject it. Wanted to bring an action against uber under the Ontario Employment Agreement. The contract contained an arbitration clause which said any legal problem Mr. Heller had with the company had to be resolved by the International Chamber of Commerce in the Netherlands, not a court in Ontario (Clause 1 = mandatory arbitration clause). Went to sue uber regarding a violation of contract terms in Ontario. When Mr. Heller clicked on the contract, he didn’t know how much arbitration would cost  would cost about his annual salary to bring the claim in another country and go there to resolve it. 
· Governing law is the law of the Netherlands, and that legal process would take place in Amsterdam (Clause 2 = choice of laws) 

	Issue
	Whether the K was unconscionable because of the clauses? Is the K void?

	Holding
	YES: proof of inequality in positioning, yes proof of improvident bargain  invalid K 

	Ratio
	Two-part test for unconscionability:
1. Proof of inequality in the bargaining positions of the parties [Marshall] (stemming from weakness [Harry] or vulnerability, necessity [Post]); and 
2. Proof of improvident bargain [Marshall] – lower standard than Harry and Lloyds

Rejects alternative test requiring knowingly taking advantage (rejecting Harry) and ILA (not essential but probative from Lloyds) 
· Also rejects GROSS improvidence, just need improvidence in the bargain 

Courts use unconscionability to protect weaker parties in contracts with stronger parties. When one party has no choice, or doesn’t understand what they are signing, their bargaining power is weaker. Courts can set aside the agreement if a stronger party gets too much of an advantage (even if it doesn’t mean to). 

	Reasoning
	 One exception was if the agreement was invalid. In this case, the majority said upholding the arbitration agreement would deny Mr. Heller access to a remedy (that is, a way to get compensated for harm or wrongdoing). 
· There would be no way he could even have his arguments heard without paying most of his yearly income and likely having to go to the Netherlands. He didn’t know any of this when he agreed to the contract


Was also the difference of a multi-million-dollar company vs an uneducated poor P – severe difference in inequality in bargaining power 
· Could set terms unilaterally



