Constitutional Law – Winter – Frameworks

Validity – Pith and Substance 
Federal – Whole Law
· Do one analysis in support of the federal side (try to prove the laws does what it says it does) and do one in support of the provincial side (try to prove that the law does not do what it says it does)
· Step 1 – Characterize the law’s matter (dominant/essential) (Morgentaler)
· Purpose of the law
Note: try to characterize in terms of “here’s one characterization” and “here’s another”
Tip from Wright: unusual for him to give something where there is one slam dunk pith and substance – think of possible characterizations and the kinds of evidence that go with each
· Intrinsic evidence: name of the act, terms of the law, preamble, structure of legislation, purpose clauses, etc.
· Extrinsic evidence: related laws, legislative history (what occurred for the law to be introduced?), medical opinions, influence from other nations
· Analyzing legal and practical effects
· Legal: how the law impacts the rights and liabilities of those subject to it? What was the situation before the law and how does the law purport to change it? What does it say on its face?
· Practical: consequences and law’s application, evidence is helpful here, (where purpose and effects differ substantially, might reveal law’s true purpose)
· Step 2 – Classify the matter under s. 91
Note: for sake of argument, stick to the federal perspective. Classification for this and mention the provincial perspective here and there.
· Emergency Branch (Re Inflation Act – Temporary Laws Only)
· Laskin (plurality)
· Deferential standard of review to parliament – rational basis standard to determine if parliament was correct in determining an emergency exists
· Ritchie J says opponents have to show a lack of clear evidence
· Not a huge emphasis on evidence
· No need for explicit use of “emergency” – just needs to be sufficiently indicative
· Burden on those challenging the law: show parliament lacked a rational basis or show the law isn’t rationally connected to alleviating the emergency
· Laskin basically says courts are going to defer when declaring emergencies
· Beetz (dissent)
· Must invoke emergency power in “explicit terms” through an unmistakeable signal that they are replying on the power
· Because we are temporarily amending the Constitution – shouldn’t allow Parliament to dodge accountability
· They agreed on:
· Deferential approach about establishing an emergency
· National Concern Branch (Cohesiveness = Key)
· Look to see if this is already established through precedent
· GGPPA Test – Wagner CJ (Majority):
· Step 1 – sufficient national concern
· Determines this to be a commonsense enquiry but evidence is deemed to be importance. Courts will not determine this on their own. This is somewhat an empirical matter. 
· Step 2 
· (a) Cohesiveness test – Nature of the matter (singleness, distinctiveness, indivisibility)
· Three factors to consider: 
1) Whether the proposed matter is predominantly extraprovincial and international in character in nature or effects. 
2) Whether international agreements relate to the proposed matter, which may help to show that a matter has extraprovincial and international character. 
· If there are treaties dealing with it, there are likely international implications. 
3) Whether the proposed matter involves a federal legislative role that is distinct from and not merely duplicative of that of the provinces rather than an aggregate of provincial matters. 
· (b) Provincial impact test – Provincial inability & federalism balance 
· Three factors to consider:
1) The matter is such of a nature that the provinces constitutionally incapable of addressing it, alone or together. 
2) The failure of one or more provinces to cooperate would jeopardize the successful operation of the scheme in other parts of the country. 
3) A province’s failure to deal with the matter would have grave extraprovincial consequences. 
· This is a high bar as there is a requirement of evidence of actual harm or risk of harm. 
· Step 3 – scale of impact:
· Balancing exercise which considers whether the intrusion upon provincial autonomy. The result would be outweighed by the impact on the interests that would be affected if parliament were unable to address the matter at a national level. 
· Provincial jurisdiction balanced against the broader interest. Moves beyond the narrow focus of provincial jurisdiction. 
· Additional issues resolved:
· Impact of recognizing a national concern.
· Gives parliament exclusive federal jurisdiction over the matter. 
· Double aspect doctrine may apply because Green House Gas is a double aspect matter. 
· Does the matter have to be new? No.
· Whether the matter is of sufficient national concern to the country as a whole
· Gap Powers – no case law
· Covers matters not assigned to either level (e.g., a new subject like aeronautics before it was classified)
· Criminal Law Power (3 P’s)
· Prohibition and Penalty
· GNDA: Karakatsanis (for 3): freestanding prohibition backed by penalties; the more a law strays from this, the more it won’t be found valid 
· the more detailed the exemptions, the more likely you’re dealing w/ regulatory matters 
· Purpose – 3 possible perspectives
· RJR Macdonald: La Forest majority
· Purpose – seems to only require parliament to be addressing some public harm – no need for evidence on the impact or even the harm being mitigated 
· GNDA: Karakatsanis Plurality (for 3)
· Purpose – equality, autonomy, and privacy are criminal law purposes 
· Just need a reasoned apprehension of harm – no degree of seriousness has to be proved 
· And a response to that harm 
· GNDA: Kasirer Plurality (for 4): more stringent test 
· Purpose – must be related to a public purpose, must seek to suppress/prevent the threat to public purpose, and the threat must be real – backed by hard evidence 
· Trade and Commerce Power
· First Branch: interprovincial and international trade
· Jurisdiction turns on location of transactions
· Interprovincial/international = federal
· Intra-provincial = provincial
· Federal regulation of intra-provincial transactions OK if good will cross provincial/international borders
· Intra-provincial transactions that have a marked impact on interprovincial/international trade?
· Second Branch: general regulation of trade
· Roots in Parsons and General Motors (1989, SCC)
· General Motors: absence of one of these is not determinative
· Is the impugned law part of a general regulatory scheme? 
· Is the scheme monitored by agencies?
· Is the law concerned w/ trade as a whole instead of a particular agency?
· Could the provinces not enact jointly or severally?
· Would failure to include one or more provinces jeopardize the scheme’s success?
· Re Securities Act: to be a matter that is regulated under the general fed trade + commerce power, it must be something that the provinces either acting individually or in concert could not effectively achieve 

Validity – Pith and Substance 
Provincial – Whole Act (Refer to Federal)
· Step 1 – characterize the law’s matter (dominant/essential)
· Purpose of the law.
· Analyzing legal and practical effects. 
· Look at intrinsic and extrinsic evidence. 
· Step 2 – classify the matter under s. 92
· Morality and public order – more regulatory 
· Fines, penalties, imprisonment that is focused on regulation and prevention (s. 92(15) = imposition of punishments) 
· Property and civil rights. 
· Torts, property, contracts, regulation of businesses and professions (s. 92(14) = admin of justice) 
· Provincial Economic Regulation (s. 92(13) = property + civil rights)
· Carnation: while a trade transaction, completed in a province, is not necessarily by that fact alone subject to only provincial control, the fact that such a transaction incidentally has some effect upon a company engaged in interprovincial trade does not prevent its being subject to such control 
· Ultimate destination doesn’t matter if the impugned law was directed at the transaction that takes place in the province 
· So, while the provincial legislation may affect interprovincial trade/exports, this may not be the primary purpose 

Validity – Ancillary Powers
(if we are discussing only part of an act)
· Step 1 – does the provision encroach on the feds? To what extent? 
· Lacombe: McLachlin says P+S analysis here – only provision 
· Characterize the provision’s matter (dominant/essential) 
· Limited to intrinsic + evidence related only to provision 
· Legal and practical effects of provision only 
· Classify the provision’s matter under s. 92.
· Step 2 – is the entire scheme/act valid?
· General Motors: P+S analysis here – for the whole act 
· Characterize the act’s matter (dominant/essential).
· Classify the act’s matter under s. 92. 
· Step 3 – is there sufficient integration? (compare purpose & effects of provision and act)
· General Motors: Marginal encroachment = provision must be functionally related. Severe encroachment = provision must be truly necessary. 
· Lacombe: lack of connection is evidenced by lack of correlation between the nature of the areas affected and the ban on aerodromes – treated similar parcels of land differently and different parcels of land the same 
· Seems to turn on correlation between what is being regulated and what is being affected 

Validity – Double Aspect Doctrine
· Subjects which in one aspect and for one purpose fall within s. 92, may in another aspect and for another purpose fall within s. 91. 
· Where there is both a valid federal law and provincial law, there are two outcomes:
· If the effects resulting from the two statutes are merely cumulative and non-conflicting, then both rules operate. 
· If the two statutes are in conflict, then the provincial statute is inoperative per the Federal Paramountcy Doctrine. 
· Not independent, but secondary to both pith and substance and ancillary powers doctrine. 
· For example, dangerous driving. Federal aspect deals with crime and provincial aspect deals with regulation of highways. Both remain concerned with their independent aspects, and both can continue to operate. 
· Only can be used with De facto overlap – overlap only in practice, stemming from the power to regulate different aspects of a subject. (Double Aspect Doctrine is exactly this as heads don’t overlap but matters do)
· Concurrency – refers to a situation where both the federal and provincial governments have the power to enact laws in relation to a particular subject matter. 
· Only a few subjects are de jure concurrent in the Constitution – old age pensions s. 94a; agriculture s. 95; immigration s.95.
· In application, start with precedent and look at whether there are any precedents that tell you whether the double aspect doctrine applies to your case. 
· The doctrine should apply where the federal and provincial aspects are of roughly equal importance. 
· Mere overlap does not render the law/act invalid

Operability 
(Defence to Validity (May be valid, but is it operable? – Assume Validity)
· Option 1 – Impossibility of Dual Compliance. 
· Is it impossible to dually comply with both laws?
· Focus on the subject of the laws, not of quality
· Difficult to comply does not mean impossible to comply
· Maloney: Take substantive and contextual approach
· “Conflict will not arise if provincial law is more restrictive than the other unless the federal purpose of the law provides for a positive entitlement that the provincial law restricts”
· Option 2 – Frustration of Federal Purpose. 
· Rothmans Test (Also Applied In COPA):
· Determine purpose of the federal law. 
· Determine if provincial law would result in a conflict. 
· COPA: standard for applying this test is high 
· Option 3 – Federal Intention to Cover the Field.
· Is the law meant to be exhaustive?
· Parliament must enact clear, statutory language about their intention to cover the field. Don’t assume this. Can be explicit or implicit but it must be there. 

Applicability – Interjurisdictional Immunity (IJI) (Wright Does NOT like this)
(Defence to Validity – Consider AFTER Federal Paramountcy) 
Note: has only been used to limit provinces, reserved for situations covered by precedent
· Law’s application may have to be limited so it doesn’t touch the core of others 
· It remains valid, just has to be read down so that it only applies to matters within the jurisdiction of the enacting body 
· Step 1 – does the law engage the protected core of a legislative power allocated to the other order of government?
· Look to precedent. 
· Basic, minimum core. 
· COPA: no reference to vital or essential undertaking.
· Western Bank: must impair a vital or essential part of the undertaking regulated by the government 
· Step 2 – if so, would applying it trammel/impair it?
· COPA: proper test is impairment = an impact that seriously trammels the federal power 
· Question: would it significantly narrow Parliament’s legislative options? 
· Consider adverse consequences. 

Things To Consider:
· Classic paradigm – wants watertight compartments 
· Modern paradigm – allowance for overlap and interplay – courts are deferential/hands off 
· Cooperative federalism – courts just nudge them to work together/agree – jurisdictional flexibility and judicial restraint 

Policy Question Notes:
· Relationships of peace and friendship taken advantage of.
· Goals of cultural genocide in Canada historically and more recently. (TRC)
· Legal interpretations of preexisting rights (Aboriginal title/rights) continue to be interpreted through a colonial lens. (Tsilhqot’in)
· Importance of working with Indigenous peoples and their legal systems/traditional knowledge in interpreting and creating laws surrounding their rights for truth and reconciliation. (TRC)
· Approach in defining Aboriginal title is completely rooted in the notion of terra nullius despite the SCC’s denial of this doctrine. (Tsilhqot’in)
· The court taking the position of not answering the question of where sovereignty came from further entrenches colonial doctrines into Canadian law. (Tsilhqot’in, Delgamuukw)
· The special relationship does not embody a “brotherly” or “neighbourly” ideal that the court seems to impart but rather one of “parent and child” or “king and peasant”. 
· Onus is consistently greater on Indigenous people/communities/nations. This is further action on part of the colonial agenda and is only worsened when taking historical and ongoing disadvantage into account.
· The exact evidence that is expected of Indigenous communities/nations is what has been destroyed through colonization.
· The notion that Indigenous law and traditional knowledge is “other” is deeply entrenched in Canadian law and society and further contributes to the burden on Indigenous communities/nations in Aboriginal rights claims. (TRC, Borrows)
· The process Indigenous people/communities/nations are expected to engage in is deeply rooted in colonialism and is inherently unfair and unjust.
· The court is still not clear in what it wants as evidence from Indigenous communities/nations and has provided us with vague and ambiguous definitions about what sufficient occupation, sovereignty, and precontact really means. (Delgamuukw, Van der Peet)
· The court’s hesitancy to acknowledge commercial rights creates a massive barrier for Indigenous people to seek protection of economic rights. This narrows the scope of rights afforded to Indigenous people. (Van der Peet)
· In a Canadian society where Indigenous self-governance is limited, the hesitancy to acknowledge economic rights further ties Indigenous communities/nations to forced reliance on the federal government to support them – which they have evidently been terrible at.
· The right to trade being an inherent element in treaties is effectively ignored by the courts in their hesitancy to recognize commercial rights. (Van der Peet, TRC)
· How can we call progress for truth and reconciliation meaningful when only 13 of the 94 calls to action have been completed since 2015? If Canada continues at this pace, the calls to action will not completed until 2081. Would it be okay for the court to continue to refuse to answer these major questions for another 50+ years?
· The fact that Aboriginal rights claims are not informed by Indigenous law lacks the understanding that Indigenous people have to their lands/inherent rights. Canadian law is rooted in possession and control and Indigenous law is rooted in manner of life, character of land, and relationality. (Borrows)
· The colonial tactics of creating written agreements in non-Indigenous languages and “negotiating” for positive rights orally is a clear expression of genocidal forethought.
· By providing a low baseline obligation in regard to the duty to consult, the court is giving government entities a legally supported pass to do the bare minimum. (UNDRIP, Delgamuukw, Tsilhqot’in)
· Consent being the strongest form of consultation furthers the paternalistic relationship between the Crown and Indigenous people. It tells them the Crown will maybe hear them out but at the end of the day it’s their way or the highway. (Haida, Taku River, Mikisew Cree)
· The vagueness about who exactly is being engaged with through the duty to consult could be seen as positive as it is broadly accepting of different Indigenous viewpoints (communities, band offices, organizations, etc.) however it could also be said that this provides government entities with no direction on how to effective consult. (Haida, Taku River, Mikisew Cree)
· A general expectation that band offices are the minimally required people to engage with ignores the issue that band offices were formed out of the Indian Act and thus are inherently colonial governing structures. While they can be accurately representative of communities, they also often are not.
· Crown–Indigenous Relations and Northern Affairs Canada gives federal officials training upon request to improve their practices related to the duty to consult. This is another display of the federal government’s lack of care in working toward truth and reconciliation. This should be required.
· McLachlin’s obiter in Haida Nation, that consultation should be closer in the range of accommodation is a stronger obiter than lower courts and suggests that there is a need for higher expectations of the Crown in consulting with Indigenous people however this not being the final ruling is also telling of the court’s stance on addressing this gap. (Haida)
· The SCC addresses the extension of the duty to consult to modern treaties. This appears positive on its face because it acknowledges that while Indigenous communities/nations are more involved in modern treaties and consultation is still required, it does not address the fact that Indigenous communities/nations still do not hold equal power in these agreements. This should not be viewed as a big win. (Beckman, Mikisew)

Legal interpretation of pre-existing Aboriginal Rights
Legal Pluralism (“Tsilhqot’in Law of Consent)

John Borrows, "The Durability of Terra Nullius: Tsilhqot'in Nation v. British Columbia" 
· Terra Nullius: territory w/o a master  
· Never applied in CAN
· But the assertion of CAN sovereignty inherently implies some sort of lack of prior order or legitimacy 
· Negates the equality and dignity of Indigenous peoples
· Implies political subordination 
· SCC says there is no terra nullius and discovery, but a profound emptiness nevertheless resides at the heart of the decision 
· Benefits CAN and disadvantages Indigenous people
· Crown gets last word in land decisions and first word in governance decisions 
· Fiction that somehow Crown acquired radical or underlying title to Indigenous lands when European sovereignty was asserted 
· Four Significant Challenges:
· The Crown is empowered to justifiably infringe Aboriginal title
· The aboriginal title claimants are never empowered to unilaterally justify taking non-aboriginal lands to develop agriculture, forestry, mining, etc. 
· CAN says the sui generis (of its own kind) relationship makes the dynamics special
· The Crown can shift the burden for proving Aboriginal title onto Indigenous people
· Doesn’t just assume aboriginal title like it assumes Crown sovereignty 
· Must be established by courts or through agreement with the Crown 
· Expensive and difficult process – long and arduous 
· The Crown can subject Indigenous people to provincial jurisdiction 
· IJI does not apply when considering the application of provincial legislation 
· Provincial governments (because of proximity) have the most to benefit from Indigenous lands – any diminishment of title is to their benefit 
· “The erosion of a bedrock Canadian constitutional principle through the dilution of the Royal Proclamation and Treaty of Niagara does not represent a high-water mark in Canadian jurisprudence.” 
· The courts can characterize Aboriginal title as existing within a legal vacuum when provincial legislation is not present
· Fails to recognize that Indigenous people have (and could further create) their own laws and procedures for dealing with issues 
· Implications that legal vacuums exist wherever Indigenous rights exist, and these must be filled by Crown’s overriding and undergirding interests

Core Summary – Tsilhqot'in Law of Consent 

1. Context
· The SCC recognized Aboriginal title for the Tsilhqot’in Nation and found that British Columbia breached its duty to consult.
· This judgment was made under Canadian law, which the Trickster Court asserts is insufficient because it disregards Tsilhqot’in legal institutions and norms.
2. Critique of Canadian Law
· Canadian law treats Aboriginal land rights as proprietary rights divorced from the Indigenous legal orders that gave rise to them.
· Scholars like Jeremy Webber and Brian Slattery argue that Indigenous land rights should be seen as public-law rights grounded in Indigenous governance, not merely property rights within Canadian law.
· The SCC, despite recognizing Aboriginal title, failed to engage seriously with Indigenous legal orders.
3. Tsilhqot’in Law of Consent
· Consent in Tsilhqot’in law is not merely a procedural checkmark; it is embedded in:
· Collective decision-making
· Community safety
· Obligations to share, respect, and communicate law
· Proportional and ceremonial responses to harms
· Consent must be rooted in Tsilhqot’in standards, including proper consultation with community, elders, and leaders, and it must involve acknowledgment of harm and sometimes compensation.
4. Legal Traditions Framework
· Drawn from the Tsilhqot’in Legal Traditions Report, the article organizes Tsilhqot’in law into five categories:
· Legal Processes: Who decides and how (e.g., chiefs, community, elders).
· Legal Responses: Principles of proportionality, responsibility, and safety.
· Legal Obligations: Duties to family, community, knowledge-sharing, and outsiders.
· Legal Rights: Expectation of support, safety, and reciprocal respect.
· Underlying Principles: Relationship-based governance, personal agency, and continuity of law.
5. Conclusion
· Canadian law must recognize Indigenous law as law, not just as cultural background.
· Respectful, multi-juridical engagement is key to upholding the integrity of Aboriginal title.
· The article advocates for legal pluralism, where Indigenous legal orders operate alongside Canadian law with full legitimacy.

PREWRITES

Validity of the Act – Pith and Substance

To determine whether a law falls within the legislative authority of Parliament or the provinces, a court must first characterize the law and then, based on that characterization, classify the law by reference to the heads of power under s 91 and s 92 of the Constitution (Morgentaler).

Step 1: Characterization

At this stage, a court must identify the law's pith and substance, or dominant and essential character. This involves considering both the law's purpose and its practical and legal effects. (Morgentaler).

(a) Purpose

To determine the purpose of the Act, we must examine the intrinsic (title, text, structure) and extrinsic (statements during parliamentary proceedings, gov publications) evidence (Morgentaler). It can be helpful to consider what each level of government may want the purpose to be characterized as and then consider which is most supported by the evidence. 

I will start by analyzing the intrinsic evidence. The title of the Act is “…” (explain what this means) The preamble of the Act states “…”. Turning to the text of the Act itself “…”

Next I will turn to the extrinsic evidence. (explain)

(b) Effects

Next I will consider the legal effects of the law. This is how the law impacts the rights and liabilities of those subject to it, and it is determined by the terms of the law itself (Morgentaler). […] Therefore, the legal effect […] However, practical effects require "evidence" […] Further, during this analysis we do not inquire into the effectiveness of the proposed action (Re GNA). 

After considering the intrinsic and extrinsic evidence, as well as the legal effects, it seems that the purpose of the legislation is to […] 

Step 2 – Classification

The next step is to assign the matter into one of the classes of subjects in ss 91 and 92. We do this by referring to the intention of the framers and descriptions of the power, as well as past precedents (Reference re Employment Insurance Act). This should be done by taking a generous
and progressive living tree approach to interpreting the sections.

Section 91 of the CA act states that "it shall be lawful for [the federal government] to make laws for the peace, order, and good governance of Canada, in all matters not coming within the classes of subjects by this act assigned exclusively to the legislatures of the provinces". This creates three branches of the POGG power: Gap branch, emergency branch, and national concern branch.

“This law does not fall under the gap branch because the matter is already contemplated under s. …”

This case does not fall under the emergency branch as this branch allows only temporary measures (reference re anti-inflation). Additionally, while both Laskin and Beetz held that the word emergency does not need to be used to trigger the branch, Beetz suggests that the branch must be invoked and clear and explicit terms through and unmistakable signal that parliament is relying on the emergency power and Laskin suggests that the language used needs to be sufficiently indicative. Neither thresholds are met in this case.

The federal government invokes the language of national concern in the Preamble, so I will start by considering if this can fit in the National Concern branch of POGG, found in the preamble to s 91. Generally, something is considered to be a national concern if it goes beyond local interests and must from its inherent nature be the concern of the Dominion as a whole (Canadian Temperance Foundation). However, this doctrine is used cautiously, as recognizing something as a national concern is basically granting a new head of power to the federal government. The branch applies to new matters that did not exist at confederation as well. as matters that, although originally of local and private nature in the province have since become matters of national concern (Crown Zellerbach/GGPPA). Crown Zellerbach outlined a two part test to determine if a matter is of national Concern, however, this test was replaced by a new test outlined in GGPPA
Reference in 2021.



Sufficient National Concern (Crown Zellerbach/GGPPA)

First we must consider if the national concern raises to a sufficient level. This is a common sense
enquiry, but evidence is needed to establish the importance (Crown Zellerbach/GGPPA)

Singleness, Distinctiveness and Indivisibility (Crown Zellerbach/GGPPA)

The matter must be specific and identifiable, as well as qualitatively different from matters of a
provincial concern (GGPPA). There are three factors to consider determining if this is met, and they are just to be considered, not required (GGPPA). The first is if the matter is predominantly extra-provincial and international in character, the second asks if there are international agreements related to the matter, and the third is whether the federal role is distinct from and not
merely duplicative of the provincial role.

Next, there needs to be evidence to establish that the provinces are incapable of dealing with the
matter on their own (GGPPA). Here there are two factors that must be satisfied. The first is that the provinces must be constitutionally incapable of addressing the matter, alone or together. 
The second is that the failure of one province to cooperate must jeopardize the scheme elsewhere. Finally, whether there would be grace extra-provincial consequences.

Finally consider the scale of the impact - GGPPA makes this an explicit balancing exercise – imposes strict minimum standards on provinces, and the benefits are unclear.

Next i will consider if the Act could be upheld as a valid exercise of the Criminal Law power under s. 91(27). This involves meeting the "three P test"

First, we have to consider if the prohibition is a direct or indirect prohibition (PATA/RJR).
· Consider if it a regulation or a prohibition; regulating HOW things are pursued rather than if they are pursued is not a prohibition

Second, we ask if there is a penalty (PATA)

Finally, there needs to be a criminal law purpose. This is “some evil or injurious or undesirable effect upon the public against which the law is directed” (Margarine Reference). This could be public peace, order, security, or health (Margarine Reference). we know that we cannot freeze the definition in time and must be able to respond to new and emerging matters (RJR). The purpose for this section cannot be purely economic, it must be combined with other purposes (Margarine Reference). 

Trade and Commerce 

The first branch looks at interprovincial and international trade. Jurisdiction in this case turns on location of transactions; Interprovincial/international trade is of federal jurisdiction, and Intra-provincial is of provincial jurisdiction.

The second branch grants the federal government “…general regulation of trade affecting the whole dominion” (Parsons). This is assessed using the GM Test (5 factors), which are indicative, not exhaustive. Satisfying all 5 creates a strong case but does not necessarily mean that the law is valid under the branch. 

The trade and commerce power must be circumscribed (Re Securities). A law “will fall under the general federal trade and commerce power if the matter regulated is genuinely national in importance and scope. To be genuinely national in importance and scope, it is not enough that the matter be replicated in all jurisdictions throughout the country. It must... be something that the provinces, acting either individually or in concert, could not effectively achieve” (Re Securities).

Operability 

The operability challenge limits the operability of provincial statutes. It’s used when a valid federal law and a valid provincial law conflict, as in this case. If there’s a conflict, the provincial law becomes inoperative, suspending it until the conflict resolves.

Federal Paramountcy Doctrine
The federal paramountcy doctrine provides a mechanism for when laws overlap with each other that are otherwise valid, but conflict in some other way - the operation of the provincial law is suspended only as long as the conflict exists (Rothmans). 

The test for conflicts are as follows: Impossibility to dual compliance (Multiple Access/Hall/Rothmans/Moloney), frustration of federal purpose (Hall/Rothmans/Moloney), and federal intention to cover the field (though this seems to be a branch of the frustration of federal purpose test (Rothmans). 






